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By Way of Introduction 


I N a sense it may be said that it is the purpose of the present 
work to prove one statement made by Mr. Justice Oliver 
Wendell Holmes and to disprove another,—although both of 
these statements were made after the present work was practically 
finished and at the time of its commencement the writer had no 
expectation that Judge Holmes would make either of them. 

The earlier of these statements—the one the present writer 
has endeavored to disprove—was made by Judge Holmes in an 
official opinion, handed down by him as Associate Justice of the 
United States Supreme Court in the case of Blodgett v. Holden, 
(275 U.S. 142), decided November 21st, 1927. It refers to the 
right of our Judges to declare laws unconstitutional and occurs in 
the following paragraph. Says Judge Holmes: 

“Although research has shown and practice has established the 
jutility of the charge that it was a usurpation when this court 
undertook to declare an act of Congress unconstitutional, I sup¬ 
pose that we all agree that to do so is the gravest and most deli¬ 
cate duty that this court is cailled-bil to perform.” 

Such a statement coming'fronr such'a source should give pause 
to any one—and the present writer is- second to none in his ad¬ 
miration for the Grand Old Man of- American Jurisprudence. 
Nevertheless, he ventures to assert that the present work disproves 
the correctness of this statement as contained in the italicized 
words; and that the charge referred to by Mr. Justice Holmes, 
frequently made before and reiterated by the present writer in an 
essay published by him twenty years ago in the Political Science 
' Quarterly (Government by Judiciary, 26 P.S.Q, 238; June, 1911), 
is fully sustained by the facts and considerations presented in these 
volumes. 

This belief notwithstanding, the term “usurpation” has never 
been used by the author in this work as his own characterization 
of the assumption of power involved—for the reason that the use 
of this term places the emphasis on a wrong aspect of the historical 
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phenomenon under consideration. To the ‘legitimist” the most 
important question about the Napoleonic regime was the great 
Corsican's “usurpation.” But to the true historian this is a com¬ 
paratively minor matter in estimating the character and quality 
of that regime. Also, the use of that term is misleading, in that it 
gives an entirely erroneous impression of the meaning of Chief 
Justice Marshall's act in delivering his famous dictum in Mar- 
bury V. Madison, The impression created is that on the American 
Eighteenth Brumaire, which happened to be February 24th, 
1803, John Marshall put the crown on his head by delivering 
his celebrated opinion, and that thereupon the American Court 
Empire as we know it was complete. This is history as she is 
usually written, by official historians as well as “muckraking” 
radicals. With this difference: According to the official historians 
the crown was forged in the smithy of the “Framers” and lay more 
or less hidden in the folds of the Constitution,—^like Wotan's 
sword embedded in the oak, waiting for Siegmund to bring it forth 
and use it for mighty deeds—so that nothing actually took place 
on February 24th, 1803, but a legitimate coronation, when the 
rightful heir assumed the crown rightfully his. While the “muck¬ 
raking” radicals contend that the act amounted to a usurpation 
of powers never granted by the Constitution, and the exercise of 
which by the court is a continuous invasion of the rights of the 
Legislature. 

But nothing is further from the truth. Marshall's decision was 
far from the dramatic event which it is usually pictured to have 
been. Nor did it have the implications usually ascribed to it. It 
is our contention that Marshall’s act was not warranted by the 
Constitution, and that the present exercise of power by the Ju¬ 
diciary is not warranted by the courts' own theory of the Consti¬ 
tution as laid down by Marshall. And the second half of this 
double-header is in our opinion more important than the first 
half, important as that undoubtedly is. Hence the actual plan 
of this work, which—while giving to the pre-Marbury history of 
the Judicial Power all the attention it deserves—devotes most of 
its attention to the development of that power since the decision 
of that famous case, in an endeavor to prove that there was not 
one dramatic assumption of power, but rather a continuous and 
gradual encroachment by the courts upon the legitimate rights of 
legislature, executive and people. So that what was admittedly 
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intended to be a government consisting of three equal and co¬ 
ordinate departments, with the primacy in the Legislature and the 
ultimate power in the people themselves, has in course of time, 
through work which Jefferson had characterized as that of “sap¬ 
pers and miners” steadily working to undermine the Constitution, 
become what some of the Judges have themselves termed a Judicial 
Despotism, with all powers lodged in an irresponsible judiciary. 

This brings us to the second of Mr. Justice Holmes’ state¬ 
ments. As we have seen, Mr. Justice Holmes believes that the 
courts rightfully exercise the power of declaring laws unconstitu¬ 
tional. But what is that power? The official theory as laid down 
by Marshall in Marbury v. Madison, and as it has been re-af- 
firmed and re-asserted many times since, is that it is a necessary 
consequence of our system of government, and that its existence 
depends upon, and its exercise is measured and limited by, that 
necessity. It is a fundamental point in this theory that the courts 
have no general supervisory power over legislation, but that when 
in the course of the regular administration of their own business, 
the courts are confronted with the dilemma of following either the 
Constitution or a legislative enactment which conflicts with the 
Constitution, they are of necessity compelled to follow the Consti¬ 
tution rather than the legislative enactment, since the Constitu¬ 
tion is superior to both courts and legislature. It is a necessary 
corollary to this fundamental position, and therefore a canon of 
constitutional “interpretation” well-recognized by the official 
theory, that before a statute can be “disregarded” its conflict with 
the Constitution must be clear and beyond doubt. In other words, 
the primary duty of judges is to enforce the law as made by the 
Legislature, unless they have a clear mandate from the Constitu¬ 
tion itself to do the contrary. If this theory, announced by the 
courts themselves, were observed in practice, the question of the 
rightfulness of the power, while still important, would not be so 
pressing a problem to the people of this country as it actually is, 
for the simple reason that cases where either Congress or state 
legislatures disregard a clear mandate of the Constitution are so 
rare—if any have ever occurred at all—that the question would 
be rather of theoretical interest to philosophically-minded stu¬ 
dents of our system of government than of practical import to 
the ordinary citizen. 

Unfortunately, the official theory does not at all tally with the 
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facts. The actual practice of the courts is to declare any law 
unconstitutional of which they strongly disapprove, whatever the 
reason of such disapproval, and quite irrespective of the actual 
provisions of the Constitution, which very frequently says nothing 
at all on the subject. So much so, that to declare laws unconsti¬ 
tutional has become a matter of almost daily routine for the 
judicial machine, and “unconstitutional” has become a “term of 
art,” as the lawyers call it, a fagon de parler, a manner of speak¬ 
ing, the real meaning of which is: “We, the judges, think this is a 
bad law.” The Constitution has ceased to be the measure of the 
Judicial Power or any check or limit to the fudges* exercise of the 
power to declare legislation unconstitutional. The Judges have in 
fact become superior not only to the Legislature but to the Con¬ 
stitution itself, since the Constitution is what the judges say it is. 

This is well-known to the elite of the legal profession, who 
speak of it more or less openly in the professional press. It is also 
stated occasionally by judges,—usually in dissenting opinions, and 
almost always in technical language not easily understood by the 
uninitiated. But recently Mr. Justice Holmes has been goaded by 
his brethren on the Supreme Bench into saying it without circum¬ 
locution in plain and forceful English. In a dissenting opinion 
in the case of Baldunn v. Missouri, (281 U.S. 586), decided on 
May 26th, 1930, Mr. Justice Holmes, (Justices Brandeis and Stone 
concurring), said: 

“Although this decision hardly can be called a surprise after 
Farmers* Loan & Trust Co. v. Minnesota, 280 U.S. 204, and Safe 
Deposit & Trust Co. v. Virginia, 280 U.S. 83, and although I stated 
my views in those cases, still, as the term is not over, I think it 
legitimate to add one or two reflections to what I have said be¬ 
fore. I have not yet adequately expressed the more than anxiety 
that I feel at the ever increasing scope given to the Fourteenth 
Amendment in cutting down what I believe to be the constitu¬ 
tional rights of the States. As the decisions now stand, I see 
hardly any limit but the sky to the invalidating of those rights if 
they happen to strike a majority of this court as for any reason 
undesirable. I cannot believe that the amendment was intended 
to give us carte blanche to embody our economic or moral beliefs 
in its prohibitions. Yet I can think of no narrower reason that 
seems to me to justify the present and the earlier decisions to 
which I have referred.” 

It is the correctness of this statement of the great Associate Jus¬ 
tice of the United States Supreme Court, that there is “hardly any 
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limit but the sky” to the power of the Judiciary because the Consti¬ 
tution has ceased to be the measure of “constitutionality,” that these 
volumes prove, by giving a circumstantial account of the most 
important judicial decisions during the past forty years. But 
these volumes do more than that: They cover the history of more 
than forty years, and consider more than the “constitutional rights 
of the States.” They give a fairly complete history of the growth 
of the Judicial Power, from the first modest assertion of its rights 
by John Marshall as a necessary “last resort” power—to be re¬ 
sorted to in extreme cases in order not to make the courts partici¬ 
pants against their will in legislative defiance of the Constitution 
—to its present position of command, when it can, and does, bid 
defiance to the people and the Constitution, so that its most 
distinguished member must repeatedly rise in protest and cry out 
in anguish that there is “no limit but the sky” to what it may and 
does do, since the Constitution no longer furnishes any restraint 
upon its action. 

And in the course of this history, it becomes apparent that it is 
not even a question of “strict” or “liberal” interpretation of the 
Constitution. With the disappearance of the Constitution as the 
measure of “constitutionality,” these terms, which played such a 
great part in old-fashioned histories, have lost their meaning. 
While judges still divide into “schools,” these schools are not the 
result of different methods of interpreting the Constitution, but 
relate to the judges* general outlook upon life, chiefly economic 
life. Hence we find judges who in one case favored what 
might be called a “strict construction’* of the Constitution adopt¬ 
ing in another case what used to be called a “liberal interpreta¬ 
tion” of that document. The alignment—whenever there is an 
alignment—is seldom, if ever, based upon some particular method 
of constitutional interpretation; the line of division usually 
being some economic or political assumption or predilection which 
determines the judges’ opinion as to what is desirable or unde¬ 
sirable in legislation, or in the power to legislate which ought to be 
permitted to legislatures. 

It is part of the official theory that the right of the courts to 
declare laws unconstitutional is necessary to the end that this 
may be a government of laws and not a government of men. Mr. 
Justice Holmes’ last statement not only proves our government to 
be one of men, but stamps it as one of irresponsible men. And of 
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that, too, these volumes furnish abundant proof. For the details 
of our judicial history, recited in these pages, show how decisions 
of the gravest political consequence, decisions affecting the welfare 
of the people and the destinies of the country, frequently depended 
on the will or whim of some one Man, or on the accident of 
whether this or that Man happened to sit in the seat of power. 
A careful review of the facts of our history on this showing forces 
one to the conclusion that the only real difference in this respect 
between our government and the governments of other civilized 
countries is that in other countries the Men are accountable to 
the people, and their decisions subject to be revoked and reversed 
by the people; while in this country the Men who wield the real 
power of government are not accountable to the people, and their 
decisions are irrevocable and irreversible except by themselves. 
The net result is that we are ruled frequently by dead Men (not, 
however, the dead “Framers,'^ but generations of dead judges), and 
always by irresponsible Men, 

New York, May, 1931, 



By Way of Explanation 


I N the preceding introductory note, I have attempted to state 
the general purpose of this work. But I feel that I owe my 
readers—and some friends whose advice I did not take—an 
explanation with regard to the manner in which I went about the 
performance of my task. Perhaps the best way of doing it is to 
answer in advance some expected criticism. 

The first criticism of this work which will naturally suggest 
itself relates to its purpose. The purpose of the work has already 
been stated. But a purpose ought to be practical. And what 
practical results can one expect from attacking the existence of the 
Judicial Power—particularly since the book does not suggest any 
remedy, any way of either abolishing or curbing it? The answer 
is that I believe there is a remedy—or, rather, a choice of remedies 
—but that I considered the discussion of remedies premature, in 
view of the fact that most people do not understand the nature of 
the disease from which our body politic is suffering. 

One of the best-known liberal judges of this country, who knew 
I was working at my task, once asked me, with a shrug of the 
shoulders—‘What’s the use?” This question and shrug of the 
shoulders is typical of the attitude of our liberals towards the 
Judicial Power. It is based on the firm conviction that a frontal 
attack upon that Power is hopeless. The logical result of this con¬ 
viction is a program of prayer. We must pray—and occasionally 
argue—for good men in the seat of power. I am at once more 
optimistic of the situation as a whole and less so about the efficacy 
of prayer. I do not think that the prayer for good men is of much 
use—once we dare not attack the foundations of the power which 
these men wield. On the other hand, I think the case is not quite 
as hopeless as the noted judge’s question would indicate. I believe 
that if the Judicial Power is impregnable—and I am ready to admit 
that it is so to all appearance—^it is due largely to the unwilling¬ 
ness of liberals to fight which is also indicated by the same question. 
I confess to being old-fashioned enough to believe in old-fashioned 
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democracy. What is more, I believe that the people of the United 
States are not ready to abdicate their right to self-government. 
And if they have actually done so—and this book proves that they 
have—it is because they did not know what they were doing, and 
still do not know what has actually happened to them. The Ju¬ 
dicial Power is based not so much on an initial act of usurpation 
as on continued ignorance as to the actual workings of our govern¬ 
mental system, which leaves the illusion of self-government while 
destroying its substance. It is my belief that if the true inward¬ 
ness of this system were to become generally known its days would 
be numbered—unless, perhaps, the “good men’* were put in power 
by the beneficiaries of the system as a means of saving it. 

This makes my purpose practical. It also limits my task. If I 
succeed in bringing home to the people the true nature of the 
system I am attacking, they can be relied upon to take care of the 
question of remedies. My task, as I conceive it, is best expressed 
by a statement once made by the late Frederick R. Coudert, staid 
and conservative leader of the bar: 

“As Dr. Johnson says: *Let us rid ourselves of cant*; let us not 
do one thing and say another; let us not act upon the theory that 
the Constitution is as unchangeable as the law of the Medes and 
the Persians, when it is being constantly changed by judicial inter¬ 
pretation, in many respects quite as effectually and much more 
easily than it could be by amendment in the prescribed form.” 
(Certainty and Justice, p. 60.) 

This brings me to another type of objection that will probably 
be made against the present work—namely, that I am not “dis¬ 
interested,** and my work, therefore, not really scientific. My 
answer to that kind of criticism has been given long ago by Dr. 
Johnson, in the admonition quoted by Mr. Coudert. There is no 
such thing as “disinterested** scientific work in any branch of 
science, and certainly not in the social sciences. There is, of course, 
a lot of pseudo-scientific writing—particularly of the “text” type 
—which pretends to be disinterested. But the only time it is really 
disinterested in the kind of knowledge it purveys is when its 
interest is limited to the number of shekels it gathers. Whenever 
any work rises above that level, it acquires a scientific purpose and 
thereby ceases to be “disinterested.** The distinguishing character¬ 
istic of a work of science is not that its author is “disinterested,** 
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but that the nature of his interest is such as to lead him to see the 
truth and tell it without reservations. 

Unfortunately, many workers in our science, owing to the con¬ 
ditions of their work, often find it convenient, and sometimes 
absolutely necessary, to clothe their thoughts in seemingly dis¬ 
interested language. This has had the unfortunate result of cre¬ 
ating the impression that if a book calls a spade a spade—instead 
of using some circumlocution—it has somehow lost scientific stand¬ 
ing. Needless to say, the impression is erroneous as well as 
harmful. And since I am, fortunately, not compelled by the con¬ 
ditions of my work to make a virtue of the usual academic neces¬ 
sity, I have discarded the circumlocutions and suppressions which 
are usual on such occasions. This may prevent my book from 
becoming “required reading” in some colleges and universities, but 
it will help to bring home some truths which the usual circum¬ 
locutions tend to hide, or at least obscure. 

Manner aside, the question is one of proof. And here I was 
confronted with a serious problem of mechanics or form. The 
major portion of the work is devoted to proving the proposition 
that our actual Constitution—the Constitution we live under—is 
not only different from what the Framers intended it to be, but 
also from what John Marshall said it was. But, as Mr. Coudert 
has pointed out, we pretend that “the Constitution is as unchange¬ 
able as the laws of the Medes and the Persians” and that we are 
still living under the Constitution of 1787. In order to keep up 
that pretense, the courts have developed a technique which makes 
it extremely difficult for non-specialists to penetrate the veil of 
mystery with which the actions of the judges as the real governors 
of the country have been surrounded. The mere mass of words 
used is such as to make it impossible for an ordinary person to 
digest them. The opinions in the recent case of Myers v. United 
States, which effected a revolution in our governmental machine, 
consist of about seventy-five thousand words. Who but specialists 
can be expected to read this mass of words, even if one could tell 
from a reading of them what it is all about? But in most cases one 
can not. In order to be in a position to form a judgment on the 
matter in controversy—nay, in order to understand the significance 
of what is being done—one must be in a position to check up the 
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given decision against many previous decisions. In other words, 
one must be a specialist. 

Under these circumstances, the task of writing a book for non¬ 
specialists, the sum and substance of which is, when reduced to its 
lowest terms, that the specialty itself is largely mummery and 
pretense, becomes rather difficult. When the Minimum Wage law 
was declared unconstitutional by the Supreme Court, Prof. Thomas 
Reed Powell of Harvard said in the Harvard Law Review: 

“Literary interpretation of the Constitution has nothing what¬ 
ever to do with it. Neither legal learning nor economic exposition 
can explain it. Arguments pro and arguments contra have no 
compelhng inherent power. The issue was determined not by the 
arguments but by the arbiters. . . . The talk in the consultation 
chamber must often be very different from the talk in<the published 
opinions^* 

How get behind the published opinions? Or, rather, behind 
their verbiage, to their real meaning? My solution of the problem 
was the application of the comparative-historical method. While 
a judge may, consciously or unconsciously, hide his real meaning 
as well as his motives behind a barrage of words, both his meaning 
and his motives become perfectly plain when looked at in the light 
of similar words uttered by other judges at other times in the 
course of our judicial history. My task was, therefore, nothing less 
than that of writing a constitutional history of this country—at 
least in outline—and of writing it, as far as possible, in the language 
of the actors who made it, the judges themselves. 

As a preliminary, it was necessary to clear the ground of some 
mythical and legendary history—by writing some chapters on what 
might be called the pre-natal history of the Constitution. In doing 
this part of the work some special studies had to be undertaken 
into fields into which I could not expect the general reader to follow 
me. The result of these studies were taken for granted in the 
main text, while the proof of these assumptions was relegated into 
appendices, where the special student may find them, while those 
willing to take my conclusions on trust may skip them. The 
principal portion of Appendix A was published as an article in the 

Law Review for March, 1929, under the title Lord Coke 
and the American Doctrine of Judicial Power, Appendix B—with 
some modifications—was published as an article in St. John’s Law 
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Review for May, 1929, under the title Precedents jor the Judicial 
Power, 

But while I was willing to be taken on trust by some of my 
readers as to some of my assertions with regard to the pre-natal 
history of our Constitution, I -was unwilling to do so with regard 
to any part of our history under the Constitution. I have, there¬ 
fore, not followed the usual method of putting the proof into foot¬ 
notes. To me “the proof is the thing”—so I stuck the long quo¬ 
tations from judicial decisions right into the text, where the reader 
will have to read them, if he is to read the book at all. This may 
deter some readers from continuing their reading, but those who 
read to the end will have to take nothing on trust. Incidentally, 
I believe that these quotations are worth reading on their own 
account—for much of the tragedy and comedy of our history lies 
hidden in them. And as one goes along the reading becomes of 
absorbing interest. The technical jargon and the dry rot of legal 
learning tend to disappear; and, instead, there stand revealed 
before the reader human beings—usually very interesting human 
beings—with their hopes, aspirations, desires, and foibles. Behind 
the impassive judicial masks we see impassioned actors making 
history, and history in the making. 

New Yor/c, August^ 193U 
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CHAPTER I 


THE GOVERNMENT WE LIVE UNDER 

F or a century and a quarter—ever since the decision of Mar- 
hury V. M^ison —the Judicial Power has been the storm- 
centre of American politics. Every popular, democratic, or 
progressive movement since that famous adjudication—which 
means during almost our entire existence as a nation under the 
Constitution—has had an anti-judicial point. Jefferson^s dislike 
of author and decision, and his never-ceasing warnings against the 
federal judiciary as the “corps of sappers and miners” constantly 
at work undermining the Constitution, are too well-known to re¬ 
quire recounting here. The rise of Jacksonian Democracy had a 
decided anti-judicial edge. In the struggle against slavery, attacks 
upon the courts played a prominent part, and the famous Lincoln- 
Douglas debates turned mainly about a court decision. In the 
first country-wide popular upheaval after the Civil War—the 
Bryan campaign of 1896—the Judicial Power was one of the two 
great issues bitterly contested in that memorable struggle, the 
great Commoner*s attacks upon the Judiciary probably being con¬ 
sidered by his supporters as well as by his opponents more im¬ 
portant than his advocacy of the free coinage of silver. And the 
Judicial Power was practically the sole issue when the Hosts of the 
Lord met their enemies at Armageddon in 1912. 

And with each battle fought the hold of the Judicial Power 
upon the conservative forces of the country has grown stronger. 
So much so, that about the time Mr. Roosevelt and his Progres- 
Bives made their onslaught it was considered by the conservatives 
as little short of treason to question the legitimacy of that power 
or to criticize the manner of its exercise. The Judicial Power 
became the “sheet-anchor of the Constitution,” and the Supreme 
Court, as the chief repository of that power, a sacred institution. 
This attitude is best illustrated by the following incident: 

In the summer of 1909 there was pending in Congress a bill for 
an income tax. Such a law had been declared unconstitutional by 

1 
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the Supreme Court in 1895. But the circumstances under which 
that decision was rendered were such that many people now be¬ 
lieved that if the question were again to come before that tribunal 
the decision would be favorable to such legislation. Income taxes 
had by this time come to be regarded as part of the taxing policy 
of every enlightened community, and had ceased to be considered 
radical. Hence the introduction of the bill. But the bill was 
opposed by the conservatives in Congress, not on the ground that 
the taxes thereby provided were improper or unconstitutional, but 
on the ground that an attempt to bring the matter again before 
the Supreme Court in this fashion was irreverent, and that what¬ 
ever its decision, it would result in a loss of prestige to the Court. 
The possible loss of prestige by the Supreme Court was considered 
a more serious evil than the assured loss to the Federal Govern¬ 
ment of a great and recognized power of government, and its pres¬ 
ervation more important than the adoption by the country of a just 
and enlightened system of taxation. Curiously enough, this point 
of view was stressed mainly by the professed followers of John 
Marshall, whose great services to the country consisted in his so¬ 
licitude for the maintenance and preservation of the powers of the 
Federal Government. 

This attitude was expressed in the United States Senate by 
Mr. Elihu Root, the dean of the American Bar, then serving as 
United States Senator from the Empire State, after having served 
successively as Secretary of War and Secretary of State. On July 
1st, 1909, he addressed the U. S. Senate thus: 

“But, Mr. President, what is it that we propose to do with the 
Supreme Court? Is it the ordinary case of the suitor asking for a 
rehearing? No; do not let us delude ourselves about that. It is 
that the Congress of the United States shall deliberately pass, and 
the President of the United States shall sign, and that the legisla¬ 
tive and executive departments thus conjointly shall place upon 
the statute book as a law a measure which the Supreme Court 
has declared to be unconstitutional and void. And, then, Mr. 
President, what are we to encounter? A campaign of oratory upon 
the stump, of editorials in the press, of denunciation and impu- 
tation designed to compel that great tribunal to yield to the force 
01 the opinion of the executive and the legislative branches. If 
they yield, what then? Where then would be the confidence of 
our people m the justice of their judgment? If they refuse to yield, 
what then. A breach between the two parts of our government, 
with popular acclaim behind the popular branch, all setting against 
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the independence, the dignity, the respect, the sacredness of that 

great tribunal whose function in our system of government has 

made us unlike any republic that ever existed in the world, whose 

part in our government is the greatest contribution that America 

has made to political science.” (Quoted by Bowman, in Congress 

and the Supreme Court, Political Science Quarterly, March. 
1910.) 

What is this unique power which is “the greatest contribution 
that America has made to political science,” and which makes the 
depository of that power sacred? Also, whence comes this power 
which makes us “unlike any republic that ever existed,” and which 
makes the dignity of those who exercise it of more consequence 
to the nation than a just and enlightened system of taxation? 

The first authoritative statement of the nature of the Judicial 
Power was made by James Wilson, one of the framers of the Cons¬ 
titution, and subsequently a Justice of the United States Supreme 
Court. Next to Alexander Hamilton, he is the chief reliance of 
those who believe that this power was intended by the Framers to 
be, and was, included in the Constitution. In a series of lectures 
delivered in 1791, while a member of the Supreme Court, he twice 
touched upon this subject. The first time he said: 

“In the United States, and in each of the commonwealths of 
which the union is composed, the legislative is very different from 
the supreme power. Instead of being uncontrollable, the legisla¬ 
tive authority is placed, as it ought to be, under just and strict 
control. The effects of its extravagancies may be prevented, some¬ 
times by the executive, sometimes by the judicial authority of the 
governments; sometimes even by a private citizen, and at all 
times by the superintending power of the people at large. These 
different points will afterwards receive a particular explication. 
At present, perhaps, this general position may be hazarded—That 
whoever would be obliged to obey a constitutional law, is justified 
m refusing to obey an unconstitutional act of the legislature—and 
that, when a question, even of this delicate nature, occurs, every 
one who is called to act, has a right to judge; he must, it is true, 
abide by the consequences of a wrong judgment.” (James Wilson, 
Works, Vol. I, p. 188) 

The “particular explication” appears in a passage in a subse¬ 
quent lecture, and reads as follows: 

“Two contradictory laws, we have seen, may flow from the 
same source: and we have also seen, what, in that case, is to be 
done. But two contradictory laws may flow likewise from different 
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sources, one superior to the other: what is to be done in this 
case? ... 

“ ‘I know of no power,’ says Sir William Blackstone, ‘which can 
control the parliament.’ His meaning is, obviously, that he knew 
no human power sufficient for this purpose. But the parliament 
may, unquestionably, be controlled by natural or revealed law, 
proceeding from divine authority. Is not this authority superior 
to anything that can be enacted by parliament? Is not this su¬ 
perior authority binding upon the courts of justice? When re¬ 
pugnant commands are delivered by two different authorities, one 
inferior and the other superior; which must be obeyed? When the 
courts of justice obey the superior authority, it cannot be said 
with propriety that they control the inferior one; they only de¬ 
clare, as is their duty to declare, that this inferior one is controlled 
by the other, which is superior. They do not repeal the act of 
parliament; they pronounce it void, because contrary to an over¬ 
ruling law. From that overruling law, they receive the authority 
to pronounce such a sentence. In this derivative view, their sen¬ 
tence is of obligation paramount to the act of the inferior legisla¬ 
tive power. 

“In the United States, the legislative authority is subjected to 
another control, beside that arising from natural and revealed law; 
it is subject to the control arising from the constitution. From 
the constitution, the legislative department, as well as every other 
part of government, derives its power; by the constitution, the 
legislative, as well as every other department, must be directed; 
of the constitution, no alteration by the legislature can be made 
or authorized. In our system of jurisprudence, these positions 
appear to be incontrovertible. The constitution is the supreme 
law of the land: to that supreme law every other law must be 
inferior and subordinate. 

“Now, let us suppose, that the legislature should pass an act, 
manifestly repugnant to some part of the constitution; and that 
the operation and validity of both should come regularly in ques¬ 
tion before a court, forming a portion of the judicial department. 
In that department, The judicial power of the United States is 
vested’ by the ‘people,’ who ‘ordained and established’ the consti¬ 
tution. The business and the design of the judicial power is, to 
administer justice according to the law of the land. According to 
two contradictory rules, justice, in the nature of things, cannot 
possibly be administered. One of them must, of necessity, give 
place to the other. Both, according to our supposition, come 
regularly before the court, for its decision on their operation and 
validity. It IS the right and it is the duty of the court to decide 
upon them: ite decision must be made, for justice must be admin- 

to the law of the land. When the question occurs 
' ^What is the law of the land? it must also decide this question. 
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In what manner is this question to be decided? The answer seems 
to be a very easy one. The supreme power of the United States 
has given one rule: a subordinate power in the United States has 
given a contradictory rule: the former is the law of the land: as 
a necessary consequence, the latter is void and has no operation. 

“In this manner it is the right and it is the duty of a court of 
justice, under the constitution of the United States, to decide. 

“This is the necessary result of the distribution of power, made, 
by the constitution, between the legislative and the judicial de¬ 
partments. The same constitution is the supreme law to both. 
If that constitution be infringed by one, it is no reason that the 
infringement should be abetted, though it is a strong reason that 
it should be discountenanced and declared void by the other.” 
(James Wilson, Works, Vol. I, p. 414 et seq,) 

Chief Justice Marshall, in his famous opinion in Marhury 
V. Madison, followed closely the reasoning of Justice Wilson, as 
may be seen from the following passage in the opinion which is the 
foundation of the Judicial Power: 

“The question, whether an act, repugnant to the constitution, 
can become the law of the land, is a question deeply interesting to 
the United States; but, happily, not of an intricacy proportioned to 
its interest. It seems only necessary to recognize certain principles, 
supposed to have been long and well established, to decide it. 

“That the people have an original right to establish, for their 
future government, such principles, as, in their opinion, shall most 
conduce to their own happiness is the basis on which the whole 
American fabric has been erected. The exercise of this original 
rjght is a very great exertion; nor can it, nor ought it, to be fre¬ 
quently repeated. The principles, therefore, so established, are 
deemed fundamental, And as the authority from which they 
proceed is supreme, and can seldom act, they are designed to be 

permanent. 

“This original and supreme will organizes the government, and 
assigns to different departments their respective powers. It may 
either stop here, or establish certain limits not to be transcended 
by those departments. 

“The government of the United States is of the latter descrip¬ 
tion. The powers of the legislature are defined and limited; and 
that those limits may not be mistaken, or forgotten, the constitu¬ 
tion is written. To what purpose are powers limited, and to what 
imrpose is that limitation committed to writing, if these limits 
at any time, be passed by those intended to be restrained? 
The distinction between a government with limited and unlimited 
powers is abolished, if those limits do not confine the persons on 
whom they are imposed, and if acts prohibited and acts allowed. 
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are of equal obligation. It is a proposition too plain to be con¬ 
tested, that the constitution controls any legislative act repugnant 
to it; or, that the legislature may alter the constitution by an or¬ 
dinary act. 

“Between these alternatives there is no middle ground. The 
constitution is either a superior paramount law, unchangeable by 
ordinary means, or it is on a level with ordinary legislative acts, 
and, like other acts, is alterable when the legislature shall please to 
alter it. 

“If the former part of the alternative be true, then a legislative 
act contrary to the constitution is not law; if the latter be true, 
then written constitutions are absurd attempts, on the part of the 
people, to limit a power in its own nature illimitable. 

“Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount 
law of the nation, and, consequently, the theory of every such 
government must be, that an act of the legislature, repugnant to 
the constitution, is void. 

“This theory is essentially attached to a written constitution, 
and is consequently to be considered, by this court, as one of the 
fundamental principles of our society. It is not, therefore, to be 
lost sight of in further consideration of this subject. 

“If an act of the legislature, repugnant to the constitution, is 
void, does it, notwithstanding its invalidity, bind the courts, and 
oblige them to give it effect? Or, in other words, though it be not 
law, does it constitute a rule as operative as if it was a law? This 
would be to overthrow in fact what was established in theory; and 
would seem, at first view, an absurdity too gross to be insisted on. 
It shall, however, receive a more attentive consideration. 

“It is emphatically the province and duty of the judicial de¬ 
partment to say what the law is. Those who apply the rule to 
particular cases must of necessity expound and interpret that rule. 
If two laws conflict with each other, the courts must decide on the 
operation of each. 

“So if a law be in opposition to the constitution; if both the 
law and the constitution apply to a particular case, so that the 
court must either decide that case conformably to the law, disre¬ 
garding the constitution; or conformably to the constitution, dis¬ 
regarding the law; the court must determine which of these 
conflicting rules governs the case. This is of the very essence of 
judicial duty. 

“If, then, the courts are to regard the constitution, and the 
constitution is superior to any ordinary act of the legislature, the 
constitution, and not such ordinary act, must govern the case to 
which they both apply. 

“Those, then, who controvert the principle that the constitu¬ 
tion is to be considered, in court, as a paramount law, are reduced 
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to the necessity of maintaining that courts must close their eyes on 
the constitution, and see only the law. 

This doctrine would subvert the very foundation of all written 
constitutions. It would declare that an act which, according to 
the principles and theory of our government, is entirely void, is 
yet, in practice, completely obligatory. It would declare that if 
the legislature shall do what is expressly forbidden, such act, not¬ 
withstanding the express prohibition, is in reality effectual. It 
would be giving to the legislature a practical and real omnipotence, 
with the same breath which professes to restrict their powers 
within narrow limits. It is prescribing limits, and declaring that 
those limits may be passed at pleasure. 

“That it thus reduces to nothing what we have deemed the 
greatest improvement on political institutions, a written consti¬ 
tution, would of itself be sufficient in America, where written 
constitutions have been viewed with so much reverence, for reject¬ 
ing the construction. But the peculiar expressions of the consti¬ 
tution of the United States furnish additional arguments in favour 
of its rejection. 

“The judicial power of the United States is extended to all 
cases arising under the constitution. 

“Could it be the intention of those who gave this power, to say 
that in using it the constitution should not be looked into? That 
a case arising under the constitution should be decided without 
examining the instrument under which it arises? 

“This is too extravagant to be maintained, 

“In some cases, then, the constitution must be looked into by 
the judges. And if they can open it at all, what part of it are they 
forbidden to read or to obey? 

“There are many other parts of the constitution which serve to 
illustrate this subject. 

“It is declared that ffio tax or duty shall be laid on articles 
exported from any state.' Suppose a duty on the export of cotton, 
of tobacco, or of flour; and a suit instituted to recover it. Ought 
judgment to be rendered in such a case? Ought the judges to 
close their eyes on the constitution, and only see the law? 

“The constitution declares That no bill of attainder or ex post 
idcto law shall be passed.' 

If, however, such a biU should be passed, and a person should 
be prosecuted under it; must the court condemn to death those 
victims whom the constitution endeavours to preserve?" (Mar- 
bury V. Madison, 1 Cranch 137, 176-179) 

This argument seems not only logical, but really very simple, 

^ Chief Justice Marshall assures us. Unfortunately, neither life 
in general, nor the growth of political institutions in particular, is 
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governed by logic. And what to one mind may seem perfectly 
simple, may to another appear beset with insurmountable diffi¬ 
culties. Particularly, what may seem perfectly simple in one gen¬ 
eration, may appear to be exactly the reverse in another generation. 
As a matter of fact, like all purely logical deductions, the thesis 
contended for by Justice Wilson and Chief Justice Marshall is very 
far from simple, as will be seen upon closer examination of the 
subject further below. But more important than any flaw that 
can be found in these learned Justices^ reasoning, is the treatment 
which it received from history. And history—that is to say, the 
actual experience of mankind since those statements have been 
put down by the eminent jurists—has been very unkind to the 
legalistic argument. This is particularly true of Mr. Justice Mar¬ 
shall’s formulation of the argument, which has been refuted on 
every page of history dealing with this subject since Marshall 
delivered his famous opinion. 

It will be noted, first of all, that, according to Marshall, the 
right of the judiciary to declare acts of the legislature void and 
unconstitutional is inherent in every written constitution. 

^‘Certainly,—says Marshall—all those who have framed written 
constitutions contemplated them as forming the fundamental and 
paramount law of the nation, and, consequently, the^ theory of 
every such government must be, that an act of the legislature, re- 
pugnant to the constitution, is void. 

‘‘This theory is essentially attached to a written constitution, 
and is consequently, to be considered, by this court, as one of the 
fundamental principles of our society.” 

At the time the great Chief Justice penned these famous words, 
mankind had had very little experience with written constitutions. 
When the United States Constitution was adopted there were no 
other written constitutions in existence outside of our own state 
constitutions. This situation had changed somewhat, but not 
very materially, at the time the great Chief Justice \vrote his 
opinion in Marbury v. Madison. But since then the world went 
on a written-constitution basis, so to say, so that now there 
is practically no civilized country in the world, with the notable 
exception of Great Britain, which has no written constitution. 
The number of written constitutions now in existence is legion. 
And practically each and every one of these written constitutions 
is a refutation of Marshall’s basic assertion,—the assertion which 
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he considered, according to his own words, “as one of the funda¬ 
mental principles of our society.” For under none of those nu¬ 
merous constitutions has the judiciary department the power to 
declare unconstitutional a legislative act of its own government as 
in contravention of its own constitution. 

As a consequence of this ruinous effect of the march of history 
upon MarshalFs logic, the supporters of the Judicial Power find 
themselves compelled to look for other arguments with which to 
buttress, or to provide a substitute for, the great Chief Justice’s 
logic. But there is another reason why the modern upholders of 
the Judicial Power should look for older and better reasons for the 
support of that power than the legal logic of Wilson and Marshall. 
And that is the all-important fact that the Judicial Power today is 
not the Judicial Power asserted by Wilson and Marshall. It is a far 
cry from the Judicial Power based upon the separation of powers of 
government into three co-equal departments, which was asserted 
and defended by Wilson and Marshall, and the Judicial Power as 
we know it today, and as asserted and defended by their modern 
successors. The new Judicial Power was thus explained by Simeon 
E. Baldwin, one time professor of constitutional law at Yale 
University, Chief Justice of the State of Connecticut, and Gov¬ 
ernor of that State, and near-contender for the presidency of the 
United States: 

“No government can live and flourish without having as part 
of its system of administration of civil affairs some permanent 
human force, invested with acknowledged and supreme authority, 
and always in a position to exercise it promptly and efficiently, in 
case of need, on any proper call. It must be permanent in its 
character. Only what is permanent will have the confidence of 
the people. It must always be ready to act on the instant. The 
unexpected is continually happening, and it is emergencies that 
put governments to the test. The judiciary holds this position in 
the United States.** 

This new exposition of the Judicial Power was first made by 
Judge Baldwin in 1905, the foregoing quotation being the opening 
paragraph of his well-known work published in that year under 
the title The American Judiciary. In 1914 it was adopted by 
Professor Charles G. Haines, who uses it in the opening paragraph 
of his book The American Doctrine oj Judicial Supremacy, and 
who adds on his own account: 
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“In the United States supreme power is exercised for most 
purposes through a judicial system in contradistinction to those 
governments in which the legislature is supreme and the courts 
subordinate. . . . 

“With the few exceptions noted the United States stands alone 
among the great countries in the world according the judiciary, 
the function of guarding the fundamental law and in establishing 
thereby judicial supremacy. . . . 

“This principle of law and political practice which places the 
guardianship of written constitutions primarily in courts of justice, 
combined with the Anglo-Saxon idea of the dominance of judge- 
made law, constitute the basis of what may appropriately bo 
termed the American doctrine oj judicial supremacy” 

Not only is the Judicial Power here described an entirely dif¬ 
ferent governmental institution from the Judicial Power envisaged 
by James Wilson and John Marshall, but it rests upon an entirely 
different governmental theory. The Judicial Power as understood 
by Wilson and Marshall was based on the theory of the separation 
of powers—the distribution of the powers of government among 
three co-equal departments; while the modern Judicial Power as 
expounded by Baldwin and Haines, and as actually exercised by 
our Judiciary, is based on the theory of the centralization of the 
powers of government in the Judiciary, which is thereby made 
the supreme political power in the nation. 

And the theory of the separation of powers is not the only one 
abandoned by the modern supporters of the Judicial Power. There 
is a tendency also to abandon the written basis of the power and to 
substitute for it a sort of Judicial Prerogative, claimed to be in¬ 
herent in the office itself, independent of any written constitution 
either as a source or measure of the power. According to this 
theory, the judiciary is the repository of a higher law, of which the 
conscience of the judge is the only evidence and sole measure, 
which requires and enables him to declare “unconstitutional,” and 
therefore null and void, any law which conflicts with that higher 
law as understood by him. 

This new development in our constitutional law is based upon 
two historical theories, one appertaining to England, and one to 
the United States. In so far as England is concerned this his¬ 
torical theory consists in the assertion that EngUsh judges claimed, 
and for a long time possessed, the power to declare a law null and 
void for unreasonableness,” or because it did not square with the 
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dictates of equity and justice as understood by the judges. The 
American exponents of this supposedly English constitutional 
theory claim Lord Coke as its chief sponsor in that country. And 
as a warrant for its incorporation into American constitutional 
law, it is supplemented by a rather novel, not to say startling, 
theory of the American Revolution. It is nothing less than the 
assertion that the American Revolution was but a lawyers’ revo¬ 
lution, designed to revive and perpetuate in America Lord Coke’s 
doctrine of Judicial Power, which seems to have fallen upon evil 
days in England just about that time. 

As may be surmised, the principal exponents of this novel 
theory of the American Revolution are lawyers. It first took 
definite form in the report of a special committee appointed by 
the New York State Bar Association to investigate our subject. 
The New York State Bar Association is the greatest body of 
lawyers in this country, and comprises in its membership most of 
our great constitutional lawyers. This special committee naturally 
consisted of very eminent and very learned lawyers, as befitted the 
organization which it represented and the importance of the sub¬ 
ject which it was to investigate. The committee’s labors were 
long and arduous, and its report detailed and exhaustive. It was 
delivered in three sections—to three annual conventions of the 
Association, held, respectively, in the years 1915, 1916 and 1917. 
Needless to say, it finds the Judicial Power well-founded upon 
legal, logical, and historical grounds. We shall have occasion to 
advert again to this report, and to discuss some of its assertions in 
detail. Here we shall refer only to its main thesis, announced in 
the beginning of its first section and adhered to throughout—^the 
lawyers’ theory of the American Revolution. This theory is thus 
stated on page 11 of this committee’s report for 1915: 

“In short the American Revolution was a lawyers’ revolution 
to enforce Lord Coke’s theory of the invalidity of Acts of Parlia¬ 
ment in derogation of common right and of the rights of English¬ 
men.” 

And on page 15 of the same report the committee reiterates 
this assertion in the following language: 

“The American Revolution was a Lawyers’ Revolution to en¬ 
force the principle laid down in Lord Coke’s, Lord Hobart’s, and 
Lord Holt’s decisions that acts of parliament a,gainst common right 
or in violation of the natural liberties of Englishmen were void.” 
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The thing to be remembered is that in Lord Coke’s theory— 
whatever it was—neither the source of the judicial power nor its 
measure was based on any written constitution. The power was in¬ 
herent in the office, and in its nature superior to the legislature. The 
overriding of the will of the legislature w'as not done ex necessitate, 
because of the compelling force of a written constitution superior 
to both legislature and judge, but by the requirements of right and 
justice as dictated to the judge by his conscience. 

One thing is clear from a comparison of the arguments of the 
original exponents of the Judicial Power and their modern fol¬ 
lowers: Whatever the arguments whereby it is supported, the 
thing itself has undergone such radical change in the course of 
our history that it would probably not be recognized either by its 
original advocates or by the great Chief Justice who is supposed to 
have been its actual founder. 

It will be necessary, therefore, not only to re-examine the 
various arguments adduced in support of the Judicial Power, but 
also to follow its growth historically from the time of its birth, 
when the judiciary was very properly described as the weakest of 
the governmental departments, to our own days of avowed Judicial 
Supremacy, when one of its great exponents frankly describes it 
as that part of our governmental system which is “invested with 
acknowledged and supreme authority,” and when the government 
of our country may be properly called a “Government by 
Judiciary.” 


Before proceeding, however, to an examination of the historic 
development of the Judicial Power from its comparatively small 
beginnings to its present commanding position, we shall discuss 
here two cases as illustrative of the intricacy of the subject and 
of its real meaning in the life of our nation. These cases will 
show, on the one hand, that even in its simple form, the thing is 
not quite so simple as it might seem to the uninitiated who may 
read Marshall’s logical exposition, and as it may have seemed to 
Marshall himself—at least, not so simple in practice as it may 
seem in theory. And, on the other hand, these cases wiR illustrate 
the difference between the right of a judge to obey the written 
dictates of the Constitution in preference to a legislative act, 
modestly asked for by Wilson and Marshall, and the great gov- 
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emmental agency pervading and controlling every department of 
our life which that modest power has since become. 

The two cases in question are connected with two epochal 
events in the history of the Judicial Power and of its literature. 
One is the famous Legal Tender case, or series of cases. The 
Legal Tender decisions are one of the greatest events in the 
history of the Judicial Power in this country, as well as in the 
history of the country itself. In addition, the last of them is the 
starting point of the modern literature of our subject. The second 
case was of no such importance either in the history of the Ju¬ 
dicial Power or in the life of the country; in fact, it was of no 
consequence whatever in either, so that its name is probably un¬ 
familiar to all but a few of the closest students of the subject. But 
it was lifted from obscurity by the committee of the New York 
Bar Association appointed to consider our subject, to which we 
have already alluded. It also deserves attention in itself, for it 
is admirably suited for the purpose of illustrating the point we 
have in mind, which is, that when a lawyer speaks of two written 
texts as contradicting one another, it does not necessarily mean 
that they actually contradict each other in the ordinary sense in 
which laymen understand the word “contradict.” What it usually 
means is, that an astute logician, particularly if he is given to 
medieval, scholastic reasoning, may find a contradiction between 
them. We do not mean to say that it always means just that, but 
only that it frequently means only that and nothing more. There¬ 
fore, when the judiciary is given the power to declare a law uncon¬ 
stitutional whenever the judges think that the law is repugnant to 
the constitution, it actually means that the judiciary is given the 
power to declare null and void any law, important or unimportant, 
whenever the particular judges who have the last say in the 
matter, or a majority of them, may find, by some scholastic method 
of abstruse legalistic logic, that the law is not in consonance with 
the constitution. On the other hand, the better known case will 
illustrate the fact that what is sometimes called by the judges a 
contradiction between an act of the legislature and the consti¬ 
tution, means in reality a contradiction between the law in ques¬ 
tion and what ought to be in a good constitution—that is to say, in 
a constitution embodying the particular political, social, and 
economic beliefs of the judges deciding the case. 

We shall begin with a consideration of the less famous case. 
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In a separate concurring memorandum prepared by Mr. Everett 
V. Abbot, one of the members of the Special Committee of the 
New York State Bar Association, included in the first section of 
its report (the other members of the committee agreeing), Mr. 
Abbot undertakes to illustrate the subject under consideration by 
a discussion of the case of Lewkovncz v. Queen Aeroplane Co,, 
decided by the New York Court of Appeals in 1913, and reported 
in 207 N.Y. 290. The principal part of this Memorandum is as 
follows: 

“By the constitution of this State, adopted by direct vote of 
the people in 1894, the jurisdiction of the City Court of the city of 
New York was limited to the sum of $2,000. That is to say, the 
court was not authorized to render a money judgment for more 
than that amount, exclusive of interest and costs, 

“In response to a considerable popular demand, the legislature 
of this State by Laws 1911, chapter 569, enacted that the jurisdic¬ 
tion of the court should be enlarged to the sum of $5,000. 

“The Court of Appeals in the case cited,.held that a judgment 
for $4,316, or more than $2,000 interest and costs, was void. 

“On this state of facts four questions arise. The first is as 
follows: 

“1. Which of these two written enactments, the constitu¬ 
tion or the statute, represents the will of the people? 

“The constitutional enactment was adopted by a direct vote of 
the people. It was contained in an instrument which prescribed 
that the only method of modifying it was by another direct vote 
of the people. The same instrument established the legislature 
of the State and conferred upon it certain powers of a legislative 
character, but it conferred no power to amend or repeal the instru¬ 
ment itself. The real will of the people was, therefore, that the 
jurisdiction of the City Court should be limited to $2,000, and 
that it should not be enlarged beyond that sum save by their 
personal will again to be manifested by their personal ballots. 
Consequently, when the legislature undertook to enlarge the juris¬ 
diction of the court by statutory enactment, it was flying in the 
face of the only authentic expression of the people^s will which was 
then extant. Notwithstanding any change which might have 
^ ^ popular sentiment, the time had not then come 

when the people wished their new views to be made effective by 

^ofner agency than their own votes. 

We h^e now made a long step forward in understanding our 
subject. We have learned that in each case in which the consti- 
tutionahty of a statute is involved, it is the constitution, and not 
the statute, which represents the will of the people, and that when 
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a court finds a statute unconstitutional, that is, in conflict with the 
constitution, it is in reality following the people's will, not defying 
it; enforcing the people's will and not aiding it to be defeated. 

“The next question is this: 

“2. If the constitution was the only authentic expression 
of the will of the people, ivhat was the effect of the 
statute? 

“This question almost answers itself. The legislature of tho 
State of New York was not vested with power to alter the consti¬ 
tution in any particular. That function the people reserved to 
themselves, and they declared that it could not be exercised save 
by their own direct vote. Any attempt therefore by the legislature 
to repeal or amend the constitution in any particular would be 
futile. It would have no effect. It would be a blow in the air. It 
would not be the law, and could never attain the status of a law. 
When, therefore, the legislature assumed to confer upon the City 
Court a jurisdiction which was denied to that court by the consti¬ 
tution, its enactment was unavailing. It did not confer an enlarged 
jurisdiction. Before the statute was enacted, and after the statute 
was enacted, the jurisdiction remained fixed at the sum of $2,000. 
In technical language, the statute was a nullity, and the City 
Court never acquired jurisdiction to enter a judgment in excess 
of $2,000. 

“We are all too prone to forget that in our country the legisla¬ 
ture is a body of strictly limited powers. Its jurisdiction is nar¬ 
rowly circumscribed by the written constitutions which are in 
force in the several States and in the Union as a whole. When, 
therefore, a legislature attempts to act in excess of its powers, it 
does not have the authority of the people behind it. It does not 
express their will, and its act is not the authoritative act of their 
agent. If the time shall ever come when our people shall repose 
unlimited confidence in any legislature, and shall wish to confer 
upon it the power to repeal or modify their own direct enactments, 
it will be possible for the people to carry out their wish; but they 
can only do so by removing limitations which they themselves 
have imposed. They must set the legislature free by such consti¬ 
tutional provisions as have never yet been adopted or even con¬ 
ceived. 

“The third question is this: 

“3. Assuming that the statute did not repeal the consti¬ 
tution, what must a court do in a case in which the 
statute is involved? 

“The people of the State of New York have said that a judg¬ 
ment of the City Court of the City of New York in excess of $2,000 
shall not be valid. The legislature of the State of New York, 
acting in excess of its powers, has said that such a judgment shall 



16 


GOVERNMENT BY JUDICIARY 


be valid. We have seen that this declaration by the legislature 
was of no effect. It did not enlarge the jurisdiction of the court, 

no warrant except that statute is 
necessarily void.^ Such a judgment will afford protection to nobody 
who acts under it. If, for example, the sheriff should undertake to 
levy on the defendant's property in an effort to satisfy it, he would 
be liable for trespass. His only warrant of authority for taking 
the defendant’s property would be the judgment, and the exe¬ 
cution issued under it, and they would be null and void. So, too, 
if a suit were brought on the judgment in a foreign state, for 
example, in the State of New Jersey or in England, and the 
defendant should by proper plea dispute its validity, the foreign 
court would be necessarily constrained to acknowledge that it was 
null and void because entered without jurisdiction, and, therefore, 
it would refuse to allow it any validity in the foreign territory. 

“This duty to regard the judgment as invalid would not be 
confined to the sheriff or to the foreign court. It would extend to 
every person to whom the question should be presented. When, 
therefore, the Court of Appeals of the State of New York on a 
direct appeal from such a judgment was confronted with the ques¬ 
tion whether the judgment was valid, it had no choice. A decision 
that the judgment was valid would involve an adjudication that the 
legislature of the State of New York has the power to repeal a 
constitution which the people of that State have adopted by their 
direct vote and which they have further declared shall not be 
repealed save by another direct vote. The court could not render 
such a decision without violating its judicial oath. Its clear duty, 
therefore, was to declare the invalidity of the judgment of the 
City Court. 

‘We now come to the fourth and last question: 

“4. What was the effect on the statute itself of an adjudi¬ 
cation that the jurisdiction of the City Court had not 
been enlarged, and that a judgment for $4,316 was void 
as entered without jurisdiction? 

“It is in the answer to this question that most of the confusion 
which now surrounds the question referred to this committee has 
taken its origin. 

There has been a confused notion that a court in adjudging 
that a statute is unconstitutional somehow interferes with the 
powers of a co-ordinate branch of the government, and exercises a 
nullifying influence upon its acts. This is utterly erroneous. The 
court does nothing of the kind. It does not veto the enactment. 
It does not annul the statute. It does not take away any validity 
or quality that the statute may possess. It does not usurp any 
function which does not belong to it. It does not exercise any 
power that is not judicial. In the routine course of business the 
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Court of Appeals was confronted with the question whether or not 
a judgment of the City_ Court was within its jurisdiction. In the 
fulfillment of its duty, it found that the inquiry was carried back 
to the ulterior question whether the legislature could repeal the 
constitution and could confer a jurisdiction which the constitu¬ 
tion denied. In announcing a negative answer to this question, 
the court did no affirmative act. It merely refused to recognize 
validity in a statute which never had validity. It no more annulled 
or vetoed an act of the legislature than in the ordinary case it 
revokes or restricts the authority of an agent when it adjudges 
that he has acted without authority. 

“Now we can see the fundamental misconception which under¬ 
lies the views of those who are disturbed because a court declares 
that a statute is unconstitutional. They think that the court has 
exercised some mysterious function which is not confided to it and 
which invades the function of another branch of the government. 
The view is radically erroneous. The man who can, even by in¬ 
advertence, use such a phrase as 'the veto power of the court,^ 
'judicial annulment of legislative acts,^ ‘judicial power over stat¬ 
utes,' ‘judicial control of the legislature,' convicts himself of 
ignorance of the rudimentary principles of the matter under dis¬ 
cussion. He had not learned even the alphabet of the language 
which he uses. 

“The principle is simple: When a legislature has exceeded its 
powers, its act has never attained the status of a law. The court 
in declaring the unconstitutionality of such an act has merely 
refrained from fictitiously giving it a validity which it never 
possessed and which the people have denied. The court has done 
nothing to the act itself." 

We have quoted Mr. Abbot's Memorandum at this length 
because we believe it to be the most perfect modern instance of 
a naive repetition of Marshall’s original simple argument. Only 
one question can arise after reading Mr. Abbot’s Memorandum, 
namely: How is it that the legislature of the State of New York 
could have passed a law enlarging the jurisdiction of the City 
Court to $5,000 when the State Constitution expressly limited 
this jurisdiction to the sum of $2,000? To say that was done “in 
response to a considerable popular demand” does not seem to 
meet the situation. In the first place, why should there be a 
“considerable popular demand" that the legislature should over¬ 
ride the constitution, since the matter would seem to be rather 

9 

unimportant and one in which few except lawyers were likely 
to be interested. And if, for some mysterious reason, there should 
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be such a popular demand, why should the legislature, consisting 
mostly of lawyers, have succumbed to it? And further reflection 
makes this action on the part of people and legislature even more 
inexplicable. The Constitution of the State of New York, unlike 
the United States Constitution, is easily amendable, and amend¬ 
ments to it are submitted almost regularly at every election on 
all kinds of topics, important and unimportant. The legislature 
could, therefore, have easily satisfied the “considerable popular 
demand” by submitting the matter as a constitutional amendment 
in the usual course of business. 

And the puzzle becomes even more puzzling after we add some¬ 
thing to the statement of facts contained in Mr. Abbot’s Memo¬ 
randum. The statement of facts was simplified by Mr. Abbot 
by leaving out some data which evidently seemed immaterial to 
him, but which we consider rather important. One of these is the 
fact that the law had been held constitutional by the Judge of the 
City Court before whom it first came up for consideration, and 
also by the Appellate Term of the Supreme Court, consisting of 
three judges, before whom the question came up on appeal. What¬ 
ever may be said of the members of the legislature as to their 
likelihood to succumb to “popular demand,” surely no such impu¬ 
tation could be made against the judiciary; for if it could, then 
our whole structure of constitutional limitations would be toppling 
over like a house of cards. 

It should be added, in this connection, that at least two of the 
judges who wrote opinions in favor of the constitutionality of this 
law were eminent jurists. One of them was Mr. Justice Samuel 
Seabury, afterward himself a member of the Court of Appeals 
which ultimately held this law to be unconstitutional; and an¬ 
other was Mr. Justice Irving Lehman, now a member of that same 
Court of Appeals. It may also be noted, in passing, that Mr. 
Justice Samuel Seabury is somewhat of a specialist on the subject 
of the City Court, having written a very learned work about that 
court, of which he was himself at one time a member. The prin¬ 
cipal opinion upholding the constitutionality of the law in ques¬ 
tion, written by Justice Seabury, is a very learned and exhaustive 
essay on the subject. How is it—one must ask—that these learned 
Justices overlooked the provision of the Constitution limiting the 
jurisdiction of the City Court to $2,000? 

We need not enter here upon a discussion of the subject itself. 
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i.e., whether Mr. Justice Seabury and his associates were right in 
holding the law constitutional, or the Court of Appeals in holding 
it unconstitutional; although we do not at all mind saying that, 
for ourselves, we believe that Mr. Justice Seabury had the better 
of the argument. But that is beside the point. For the purpose 
of this discussion we are quite willing to assume that Mr. Justice 
Seabury was wrong and the Court of Appeals right. The real 
question is: How could there be a difference of opinion on the sub¬ 
ject at all? 

From Mr. Abbot’s statement of facts, at least, one is obliged 
to assume that there is no room for any difference of opinion, or 
anything to argue about. The answer is: That in discussing this 
subject, one need not take such statements as “the constitution 
says” or “the constitution provides” too literally. What it ac¬ 
tually means is that in the opinion of the writer, usually arrived 
at after a long and involved process of technical reasoning, or 
sentimental declamation, as the case may be, a phrase of the 
constitution was found to contain, or was tortured into contain¬ 
ing, what the writer started out to find in the constitution. By 
this time, the reader has probably guessed that there is no such 
express provision in the New York State Constitution as Mr. 
Abbot’s opening statement of facts would lead an uninitiated 
layman to assume. The Constitution of the State of New York 
does not say, in so many words, “The jurisdiction of the City Court 
of the City of New York is limited to $2,000.” 

We need not inquire further as to the exact tenor of the con¬ 
stitutional provision in question. Suffice it to say that the Legis¬ 
lature of the State of New York, which probably consulted some 
eminent constitutional lawyers before passing the law in question, 
thought that there was nothing contradictory between the pro¬ 
visions of the Constitution and the enactment in question. That 
does not mean that other eminent lawyers could not argue the 
other way. We know that ultimately very learned essays were 
written on both sides of the question. Nor do we need to specu¬ 
late as to what might have been the result on the constitutionality 
of the law in question if Judges Seabury and Lehman had been 
members of the Court of Appeals instead of the Appellate Term 
when this momentous subject was up for decision. 

The moral of this case is the same whatever our guess may be 
on the last subject, and whatever our opinion may be as to which 
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court decided correctly the famous case of Lewkovncz v. Queen 
Aeroplane Co. And that moral is; That legislatures do not 
usually pass laws which fly in the face of the constitution, and 
that when a legislature passes a law there is at least room 
for argument as to whether or not it is constitutional, so that 
honest men may honestly differ about it. Also, that giving judges 
the power to pass upon the constitutionality of legislation does not 
necessarily protect us against unconstitutional laws. And it may 
suggest at least the possibility, under our system, of law being 
declared unconstitutional which are not really so. 

The last point is brought out strikingly in the Legal Tender 
Cases. In February, 1862, in the midst of the Civil War, Congress 
passed a Legal Tender Act which made irredeemable paper money 
legal tender for all debts. The act was passed after considerable 
agitation in the country and long debates in Congress, in which 
the opinions, pro and con, moral, political, and economic, were 
thoroughly canvassed and duly considered. It was passed on the 
recommendation of that great jurist and statesman, Salmon P. 
Chase, then Secretary of the Treasury and afterward Chief Justice 
of the United States, who considered the measure wise, just, and 
presumably constitutional.^ 

In February, 1870, after the law had been in operation for eight 
years and its constitutionality upheld by every State Court but 
one,^ the United Supreme Court declared this law unconstitutional 
by a divided court, Mr. Salmon P. Chase, as Chief Justice of 
the United States, writing the prevailing opinion. The minority 
of the court wrote vigorous dissenting opinions. At the time of 
the decision the court consisted of seven members, four of whom 

^ There has been some question as to what was Chase’s original position on the 
constitutionality of the legal tender legislation. It seems to us that there can be no 
doubt of the fact that, whatever misgivings Chase may have had as to the advisa¬ 
bility of the issuance of legal tender notes except in a case of extreme necessity, he 
could not possibly have doubted the constitutionality of the legislation actually 
recommended by him. Aside from the extreme improbability of a man of Chase's 
type recommending unconstitutional legislation, it must be remembered that the 
question of constitutionality hinged on the question of necessity, and Chase’s final 
recommendation of the legislation was due to the fact that he had become con¬ 
vinced of its necessity. Mr. Justice Strong, speaking for the Court in the Legal 
Tender Cases, said: “Even the head of the Treasury represented to Congress the 
necessity of making the new issues legal tenders, or, rather, declared it impossible 
to avoid the necessity.” 

* Justice Miller, in his dissenting opinion in Hepburn v. Griswold, said: “Rfteen 
state courts, being all but one that has passed upon the question, have expressed 
their belief in the constitutionality of these laws.” 
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constituted the majority declaring the law unconstitutional. There 
were two vacancies in the court at that time, and on the day when 
this decision was announced the President filled the two vacancies 
by appointing two new judges. It so happened that, technically, 
the decision rendered applied only to debts contracted before the 
passage of the law, although the rea-soning of the court was broad 
enough to include all debts; and it was commonly believed by the 
profession and the country that the opinion written by Chief 
Justice Chase settled the question of the constitutionality of the 
law both as to pre-existing debts as well as to debts incurred after 
the passage of the law. After considerable manoeuvring which 
need not be gone into here, the subject obtained a new hearing 
fifteen months later, with the result that the court reversed its first 
decision and upheld the constitutionality of the law both as to 
pre-existing as well as after-incurred debts. The decision this 
time was by a majority of five to four, the minority consisting of 
the four judges who constituted the original majority; while the 
new majority consisted of the three judges who constituted the 
original minority plus the two new judges. These cases will be 
considered at considerable length further below. Here we shall 
only remark the following: 

The Constitution, as is usually the case when the constitu¬ 
tionality of a law is called into question, is silent on the subject 
in so far as its express provisions are concerned. Both sides, there¬ 
fore, argued by a process of deduction. So far the famous Legal 
Tender case was like the obscure Lewkowicz case. But the Legal Ten¬ 
der case involved really momentous questions. And the arguments, 
while seemingly technical, were in reality of a quite different 
character, in that the upholders as well as the opponents of the 
constitutionality of the law argued not from dry texts and legal 
erudition but frankly from political and economic considerations. 
The upholders of the law considered it wise, just, and, above all, 
absolutely necessary for the preservation of the very existence of 
the nation in war time. On the other hand, the opponents of the 
law held it to be not only unwise and unjust, but also utterly 
unnecessary for the successful conduct of war. In short, they 
thought it an utterly worthless and even harmful law both in 
peace and war. And both sides were quite convinced that the 
CJonstitution was on their side. Their respective dissertations 
on the subject are interesting examples of what lawyers and judges 
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mean when they say that a law is either constitutional or uncon¬ 
stitutional, when they speak in terms of living reality instead of 
legalistic jargon. 

But the controversy did not end there. Fourteen years after 
the original decision of the Supreme Court holding the wartime 
Legal Tender Act unconstitutional on the ground that even the 
urgency of war does not give Congress the power to pass such a 
law, the same Supreme Court decided that Legal Tender laws are 
constitutional not only as war measures but even in times of peace. 
In the meantime the court had undergone some more changes in 
personnel. Chief Justice Chase was gone, and so were Judges 
Nelson and Clifford; so that of the former majority of the court 
who declared the Legal Tender Act wnconstitutional Judge Field 
alone remained on the Bench, and he wrote a very vigorous dis¬ 
senting opinion, protesting against the decision of the court which 
now held that Congress had the right to do in times of peace 
something which it had fourteen years ago held could not be done 
even as a war measure. 

The following lessons may be drawn from this preliminary 
examination of the Legal Tender Cases: 

First: Honest men will honestly differ as to what is wise, just, 
or expedient, in public measures. 

Second: In a government like ours, in which the judges possess 
the power to declare laws null and void for alleged repugnance to 
the constitution, every judge tries to read into the constitution 
his notions of what is wise, just, or expedient. 

Third: In passing upon the constitutionality of a law our 
judges interpret the constitution in the light of their notions of 
what is wise, just, necessary, or expedient; and declare unconsti¬ 
tutional what they consider unwise, or unjust, or inexpedient,— 
being guided almost exclusively by their philosophic, political, 
social, and economic beliefs, and little or not at all by consti¬ 
tutional texts. 

Fourth: Under our system, which gives the judiciary power to 
declare laws unconstitutional, important laws which are consti¬ 
tutional under our own established mode of testing the subject 
may be declared to be unconstitutional by the judges and there is 
no redress. If it had not been for the chance of the change of 
personnel at the very time that the original decision on the Legal 
Tender Act was rendered, that decision would still be law today, 
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and would have inflicted upon the country the untold woes which 
the original minority foretold would be the result of that unfor¬ 
tunate decision. 

Fifth: Giving the judiciary power to declare legislation 
unconstitutional does not protect us against unconstitutional 
legislation. For if Mr. Chief Justice Chase and Associate Justices 
Nelson and Clifford and Field be believed, we have been living 
under unconstitutional legal tender laws ever since the passage of 
the original Legal Tender Act in 1862, with the brief interval of 
fifteen months which elapsed between the first and second legal 
tender decisions. 

That the Legal Tender Acts under which we have been unfor¬ 
tunately living now for some sixty-five years were absolutely 
unconstitutional as well as unwise, unjust, and oppressive, has 
been asserted not only by the great judges who constituted the 
majority of the United States Supreme Court in the first Legal 
Tender case, but also by other wise and great men. For the ghost 
of those acts will not down; and there are some learned consti¬ 
tutional lawyers who still believe that those acts were unconsti¬ 
tutional—even though officially, we must, as good patriots, 
consider them constitutional. 

And it is interesting to note in this connection that it was the 
decision in the last of the Legal Tender cases that gave rise to 
the early works making the beginning of the modern literature 
on the subject of the Judicial Power. It happened in this way: 
After the decision in the last of these cases (Juilliard v. Green- 
man, 110 U.S. 421) was rendered in 1884, declaring legal tender 
laws constitutional both in peace and war, George Bancroft, the 
great historian of the United States, as well as of the Constitution 
of the United States, wrote a pamphlet under the title The Con¬ 
stitution Wounded in the House of Its Guardians, in which he 
roundly scored that august tribunal for its decision, and predicted 
untold evils to the country and to our institutions as the result of 
the complicity of the judiciary in foisting upon the country 
this dishonest, oppressive, and unconstitutional legislation, Mr. 
Richard C. McMurtrie, a famous lawyer of that day, replied in a 
pamphlet entitled A Plea for the Supreme Court: Observations 
on Mr. George Bancrofts Plea for the Constitution, in which he 
defended the United States Supreme Court against the great 
historian*s attacks. In his defense of the Supreme Court in its 
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final decision on the legal tender question, Mr. McMurtrie de¬ 
clared himself whole-heartedly in favor of the right of the judiciary 
to declare laws unconstitutional, but defended this right in a 
manner which seriously threatened that power as it was then 
beginning to shape itself. Briefly stated, his thesis was this: The 
power of the Federal Judiciary to declare laws unconstitutional is 
not given expressly in the United States Constitution. It is based 
upon logical deduction or inference from the whole system of 
government provided for by that instrument. In other words, 
it is what lawyers call an “implied power.” But if the entire 
Judicial Power can be based upon a mere implication, then other 
vast powers may have been granted by the Constitution in the 
same manner; and there is no valid reason for assuming that the 
judiciary is the only one to whom great powers have been granted 
by implication. If, therefore, Marshall and his followers were 
correct in exercising the right to declare legislation unconstitu¬ 
tional, Congress should have the right to enact all such laws as 
it may reasonably find implied in the powers granted to the 
legislative department by the Constitution. In the course of his 
Observations Mr. McMurtrie said: 

“Let me ask, whence is derived this power that we are now 
discussing, that of declaring void a legislative act? ... Is there 
any such grant in the constitution, or any allusion to it? Since 
C. J. MarshalTs judgment in Marbury v. Madison, I should have 
said, but for the facts contradicting me, that no one probably has 
been able to question that the power does not exist, and that it 
was created by the constitution. But it is a mere deduction of 
logic. Impossible (to my apprehension) for a sane mind to ques¬ 
tion, but still derived by tacit implication, a process which one of 
the most conspicuous members of the Convention assured the most 
important of the communities that enacted the instrument, could 
not be a ground for asserting a grant. . , . 

“It is certainly true that before the adoption of the consti¬ 
tution Mr. Hamilton asserted this power was placed with the 
Court, but he limited it to the determination of the extent of the 
powers granted by the instrument; and if the makers of that 
instrument really foresaw what they were doing, and the conse¬ 
quences involved, and yet left such questions to be determined as 
they have done, with no provision for what might occur while 
the legislation was undisputed, anything more unfinished than 
their work can be scarcely mentioned. But intended or not, is it 
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not a power that is to be ascertained to exist by reasoning and 
reasoning only? Why is the judiciary the only branch of govern¬ 
ment, whose views as to the powers they possess by the grant, are 
to be regarded? If this be not implication and inference, and the 
exact converse of an express grant, I am at a loss for a meaning 
to these words. 

“Therefore it seems to me plain that as it has been demon¬ 
strated for seventy years, and acquiesced in by all, that one of the 
most important functions of the government, nothing less than 
a control over legislatures, executives and the sovereignties 
which formed the United States, has been created and lodged by 
inference, and by inference only, in one branch of that govern¬ 
ment, uncontrollable by the united powers of the imperial state 
and of the states which constituted the imperium, and this has 
been done without any reference to the subject in the constitu¬ 
tion, and probably as to one branch of the subject (the right to 
determine the illegality of state legislation), without any person 
concerned in the matter, seeing that it had been done, is it impos¬ 
sible that other high powers may be found to have been similarly 
granted?*' 

This certainly did not fit in with the new conception of the 
Judicial Power which the Supreme Court had unsuccessfully at¬ 
tempted to exercise in the Legal Tender cases, and which it did 
successfully exercise in the Civil Rights cases, and which was 
destined to make it that “supreme authority” in the United States 
Government of which Judge Baldwin speaks, and which it un¬ 
doubtedly is today. It was therefore up to the advocates of that 
power to abandon Marshall's logic as their main reliance, and to 
look elsewhere for new foundations for the new Judicial Power. 
In response to this urgent demand for new props for the Judicial 
Power, Mr. Brinton Coxe, a noted lawyer and scholar, undertook 
to prove that Mr. McMurtrie was wrong in asserting that the 
Judicial Power rested merely on inference, and to demonstrate the 
existence of an express grant of that power in the United States 
Constitution, notwithstanding the fact that neither Marshall nor 
any of his successors had ever claimed any such express grant. 
Unfortunately, Mr. Coxe did not live long enough to write his 
treatise, which was to be entitled An Essay on Judicial Power 
and Unconstitutional Legislation but he did write what he called 
an Historical Introduction to the contemplated work. This was 
published posthumously (Philadelphia, 1893) under the above 
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title. Historical Introduction is in itself a substantial volume; 
and it is, to our mind, the only work of genuine scholarship pro¬ 
duced by the supporters of the Judicial Power. We shall have 
occasion to discuss it at considerable length in the following pages. 
In the meantime we must turn our attention to another problem. 



CHAPTER II 


HOW ABOUT THE SHERIFF? 

O UR readers will remember Mr. Everett V, Abbot's reference 
to the sheriff in his Concurring Memorandum. Mr. Ab¬ 
bot’s contention, our readers will recall, is, that an un¬ 
constitutional act is an absolute nullity. He therefore worries as 
to what would happen to the sheriff who should act under a judg¬ 
ment of a court attempting to enforce an unconstitutional law. 
This question of the sheriff is interesting for a number of reasons; 
although we believe that Mr. Abbot has somewhat misconceived 
the sheriff's exact position in this situation. Let us see the way 
Mr. Abbot puts it: 

“Such a judgment”—that is, a judgment like that of the City 
Court in excess of the S2,000, given in pursuance to the act of the 
legislature giving the City Court the power to give judgments up 
to $5,000—“will afford protection to nobody who acts under it. 
If, for example, the sheriff should undertake to levy on the de¬ 
fendant's property in an effort to satisfy it, he would be liable for 
trespass. The only warrant or authority for taking the defendant's 
property would be the judgment and the execution issued under 
it, and that would be null and void. So, too, if a suit were brought 
on the judgment in a foreign state, for example, in the State of 
New Jersey, or in England, and the defendant should by proper 
plea dispute its validity, the foreign court would be necessarily 
constrained to acknowledge that it was null and void because 
entered without jurisdiction, and therefore, it would refuse to 
allow it any validity in the foreign territory. This duty to regard 
the judgment as invalid would not be confined to the sheriff or to 
the foreign court. It would extend to every person to whom the 
question should be presented.” 

Our readers will note the resemblance of this statement to the 
language used by Associate Justice Wilson in his lectures quoted 
above, except that portion of it which relates to foreign courts. 

Let us assume that that is so, since this statement is issued 
under the authority of the greatest body of lawyers in this country, 
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and let us pursue the subject a little further. If it be true that 
the question of constitutionality is up to the sheriff, to foreign 
courts, and to every person to whom the question is presented, we 
seem to be in a terrible mess. 

If it be true that the sheriff who executed the judgment of the 
City Court in the Lewkovncz case exposed himself to an action in 
trespass, and that anybody else who acted under it exposed him¬ 
self to some kind of action in a foreign court, as Mr. Abbot assures 
us, what of the poor sheriff today? 

As we have seen, the question of the constitutionality of the 
law involved in the Lewkovncz case was not a simple one at all. 
and not very easy for an ordinary sheriff to determine. Great 
jurists have disputed about it, and there is some doubt as to 
whether the Court of Appeals as now constituted would decide it 
in the same way in which it was decided in 1913 if the question 
were still an open one. Assuming, however, that the Court of 
Appeals would do today what it did then, that is not a suflBcient 
protection for the poor sheriff. The New York Court of Appeals 
has been known to be wrong on the subject of the constitutionality. 
One of the most famous cases in the entire domain of our con¬ 
stitutional law, the case of Gibbons v. Ogden, was a case in 
which the highest New York State Court declared a law consti¬ 
tutional, and the United States Supreme Court, in one of Judge 
Marshall's most famous decisions, upset that decision and held the 
law unconstitutional. That was way back in 1824. And the 
habit of the New York Court of Appeals of being wrong has not 
necessarily changed with the lapse of time. Only as recently as 
1905, in another very celebrated case, the famous New York 
Bakeshop case (Lochner v. New York, 198 U.S. 45), the New 
York Court of Appeals held a New York State law consti¬ 
tutional, only to be reversed by the United States Supreme Court. 
And in an even later case, the celebrated Workman's Compensa¬ 
tion Case (Ives v. South Buffalo R. R, Co. 201 N. Y. 271), the 
New York Court of Appeals unanimously held that Work¬ 
men's Compensation laws are unconstitutional in America, while 
the United States Supreme Court subsequently held that such 
laws were constitutional. What then of the poor sheriff who 
should refuse to execute the judgment of the City Court, if it 
should turn out that the Court of Appeals was wrong, and Judges 
Seabxiry and Lehman, and the judge of the City Court, were right? 
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Supposing the plaintiff in the Lewkoxvicz case were to sue, in the 
courts of England or New Jersey, the sheriff of New York County 
who refused to execute the judgment because of the opinion of the 
New York Court of Appeals? According to Mr. Abbot, the courts 
of England or New Jersey would be bound to consider the consti¬ 
tutional question on its merits, and to decide for themselves 
whether or not the law under which the judgment was rendered was 
constitutional. And supposing the New Jersey or the English 
court should side on this much debated question with Judges 
Seabury and Lehman,—what then of the poor sheriff? Or, sup¬ 
posing the contrary opinion had prevailed in the Court of Appeals, 
and the sheriff were sued for trespass in New Jersey or England? 

And how about the sheriff who had to execute the execution 
under the final judgment (for costs) in the Lewkowicz case if he 
should be sued in New Jersey or in England, if the court wherein 
he were sued should agree with Judges Seabury and Lehman and 
disagree with the Court of Appeals? Verily, he is in a terrible 
plight! 

And what if the sheriff have opinions of his own, as, under Mr. 
Abbot^s theory, he is bound to have? Or if, having none of his 
own, he should yet have heard of the very learned opinions of 
Judges Seabury and Lehman, and should refuse to execute that 
judgment for fear that these eminent judges might be right? It 
seems we are all in a terrible mess.^ 

This connects the two cases discussed in our last chapter—at 
least, historically. The sheriff had received very little attention in 
the discussion of the subject before the controversy aroused by the 
decision in Juilliard v. Greenman. But it seems that during 
that discussion someone asked the question: What if, after 
the Supreme Court had held the law constitutional, a sheriff 
should refuse to execute a judgment rendered under it because he 
thought it tinconstitutional? To which Mr. Bancroft replied in 
his famous pamphlet, Yankee fashion, with the question: ‘*Who 
has ever heard of a sheriff refusing to execute a law because he 
thought it unconstitutional?” And we must admit that, for Ban¬ 
croft the historian, it was a perfectly proper answer to make. If 
no sheriff ever had such power that is the most convincing his- 


^ Of course, the sheriff isn’t really in such a bad fix. Fortunately for him, the 
opecial Committee is all wrong on the law as it actually is. This point is discussed 
fully tn/ra, pp. 226-227. 
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torical proof that there is no such power, whatever may be thought 
of the argument from the lawyer^s or logician’s point of view. But, 
Mr. McMurtrie in his reply to Mr. Bancroft countered with the 

query: 

^Was such a political power ever held before? Did any state 
ever before grant to its judicial functionaries the power of declar¬ 
ing and enforcing the limits of its own sovereignty?” 

It was this query that led Mr. Brinton Coxe to write his 
famous Historical Introduction. It was the purpose of that 
Introduction to refute the assertion contained in Mr, McMur- 
trie’s rhetorical question. We shall see further on that Mr. Coxe s 
great opus, notwithstanding its fine scholarship, was a complete 
failure in so far as it was meant to furnish a refutation of Mr. 
McMurtrie’s assertion. We shall also see that Mr. Coxe’s own 
claims as to the results of his great labors were comparatively 
modest. But notwithstanding Mr. Coxe’s own modesty, his great 
work has given rise to a legend not at all in consonance with the 
true state of affairs; and owing to the propaganda, sometimes 
honest and sometimes otherwise, carried on by the supporters of 
the Judicial Power, this legend, instead of the historical fact, has 
been accepted as true both by the profession and the laity is 
frequently the case where national or class sentiment is united 
with religious faith. 

As an example of this legend we may cite a work written by a 
New York lawyer, J. Hampden Dougherty, under the title The 
Power of the Federal Judiciary over Legislation (New York 
1912), when the discussion of the subject was at its warmest owing 
to the famous proposal of President Roosevelt for the so-called 
“recall of judicial decisions.” This book would deserve very little 
attention in a serious discussion of our subject but for the fact 
that it is typical of the opinions now current in the profession, and 
advanced by most supporters of the Judicial Power whenever this 
phase of the subject comes under discussion. This book also shows 
what may happen to a work of scholarship when it gets into the 
hands of the Doughertys. This is particularly important in our 
case because there are very few Coxes, and very few people read 
the Coxe we have. But the Doughertys are legion; and their 
books, pamphlets, and speeches, cover the length and breadth of 
this land from Maine to California and from the Great Lakes to 
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the Gulf, with the result that the people know nothing of Coxe, 
and read or hear only the Doughertys. Let us, therefore, attend 
to what Mr. Dougherty has to say on the subject. 

“Mr. McMurtrie's high reputation at the bar—says he—and 
the cogency of his reasoning were such as to require some rejoinder. 
Accordingly, Mr, Brinton Coxe of the Philadelphia Bar prepared 
an essay on Judicial Power and Unconstitutional Legislation. It 
was published posthumously, in 1893. It has been truthfully de¬ 
scribed as ‘a work of vast learning, which goes over the whole 
general subject of the judicial power, from the broadest field of 
jurisprudence.’ Its central theme is that this judicial power does 
not^ rest upon inference, but upon the express text of the Consti¬ 
tution, and that a similar power had been long recognized in juris¬ 
prudence!' (Op. cit. pp. 8-9) 

One who gets his knowledge of Coxe from the pen of Dougherty 
must necessarily conclude, and Mr. Dougherty evidently wants us 
to believe: 

1. That Mr. Coxe had actually proven that the Judicial Power 
does not rest upon inference, but upon an express text of the 
United States Constitution; 

2. That a similar power had been long recognized in jurispru¬ 
dence. 

As a matter of fact, Mr. Coxe never even wrote the book which 
he intended to write to prove the first proposition. He did write 
the Historical Introduction which covers the second subject, but 
he certainly never claimed that he proved anything like what Mr. 
Dougherty claims for him. All that he himself claimed to have 
proven is that such a power had been “heard of” before, and that 
it was therefore not unknown at the time when the Constitutional 
Convention met in Philadelphia in 1787. That is manifestly quite 
a different thing from the power being “long recognized in juris¬ 
prudence.” 

In order that there may be no mistake about it, we shall here¬ 
with reproduce verbatim Mr. Coxe’s own chapter embodying his 
own Conclusions of the Historical Commentary: 

“The following propositions—says Mr. Coxe—are contended to 
be correct statements of results ascertained and supported by the 
foregoing Historical Commentary on foreign and American laws. 

“I. It accords with the principles of law and with legal reason¬ 
ing that a constitution should be of such a nature, that the 
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judiciary thereunder should be incompetent to decide a questioned 
law to be unconstitutional or impeachable and hold it therefore 
void. This can be so when the constitution is either unwritten or 
written. Such an unwritten constitution was that of Great Britain 
in 1776 and long before. Such written constitutions are those now 
existing in nearly every German state. The various written con¬ 
stitutions which have existed in France, since the Revolution of 
1789, also afford examples of the truth of this proposition. So, too, 
did the written constitution of New York existing in 1784, if the 
opinion of Rutgers v. Waddington, dated in that year, was correct. 
Rutgers v. Waddington is older than the IT. S. constitution, but 
the other cases referred to under written constitutions are junior 
thereto. 

“H. Nevertheless, it equally accords with the principles of law 
and with legal reasoning that a written or unwritten constitution 
should be of such a nature that the judiciary thereunder should be 
competent to decide a questioned law to be contrary to the con¬ 
stitution or to binding right of superior strength to the legislative 
power exercised, and, when it had so decided, to hold the same to 
be therefore void. Such can be the law when the constitution is 
either written or unwritten. Before the U. S. constitution was 
framed there were unwritten and written constitutions under 
which it might be a judicial and not an extrajudicial question 
whether challenged legislation was accordant or contrariant to 
constitutional or other binding right, and whether legislators had 
or had not proceeded secundum jus potestatis suae in enacting it. 
For unwritten European constitutions, this is shown by the cases 
adduced from the older French law, the older English law, the 
English law of the prerogative abroad, the Roman law of rescripts, 
and above all the Canon law. For an American unwritten consti¬ 
tution this is shown by the great case of Trevett v. Weeden in 
Rhode Island in 1786. For a written constitution the truth of the 
proposition is shown by the case of Bayard v. Singleton, in North 
Carolina in 1787, in which one of the counsel for the party cha.1- 
lenging the law, was a Framer of the constitution. All the said 
cases are older than the constitution of the United States. 

“On the whole matter, therefore, the Framers of the Consti¬ 
tution were at liberty to do what they deemed wisest and best 
in regard to the judicial competency in question, without danger of 
violating the principles of law or those of either civil or politic 
prudence. The judiciaries established or affected by the new 
Constitution might be either enabled to exercise, or disabled from 
exercising, such a competency, without danger of a leap in the 
dark. Either course might be taken without being unprecedented. 

“The question, whether this judicial competency was ever 
heard of before it was established in America, has now been 
answered.” (Coxe, op. cit. pp. 270-271) 
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But the Doughertys do not only mislead and misrepresent, they 
sometimes directly prevaricate; and Mr. J. Hampden is a typical 
Dougherty. They cannot all be followed up in detail, and it 
would be a thankless task anyhow, but we shall cite one example 
from Mr. J. Hampden by way of illustrating the mores of the 
Dougherty tribe. On page 12 of his opus, Air. Dougherty says: 

“In Germany, Mr. Coxe finds conflicting decisions. The ques¬ 
tion, however, seems to be open in that country, but he observes 
that the Court of the Imperial Chamber under the old German 
Empire did possess this authority, and he quotes from Bluntschli 
to prove this contention.” 

Both statements as to what Mr. Coxe says about the old and 
the new German Empire are absolutely untrue. As to the new 
German Empire Mr. Coxe is emphatic that it is not an open ques¬ 
tion, and he quotes Bluntschli and others to prove that this power 
did not exist in the modern German Empire. He does refer to 
the fact that there had been two decisions of a lower court in 
which this doctrine, or something similar to it, had been asserted. 
But he also shows that the highest court of the land overruled 
these decisions, and closed the subject once and for all. 

As to the old German Empire (that is, the empire which 
existed before the Napoleonic days), he quotes Bluntschli as 
authority for the proposition that the highest federal court had 
authority to establish law to which the several states were “to a 
certain extent subordinated.” The passage quoted by Coxe from 
Bluntschli reads as follows: 

“In composite states there is an opportunity to provide for the 
legislative power of the several states being held within bounds by 
the judicial system. The federal or imperial constitution will 
possess organs for the maintenance of law throughout the whole 
confederacy or empire, to which the chief authorities of the several 
states are to a certain extent subordinated. Such was the signifi¬ 
cance of Court of the Imperial Chamber in the later period of the 
(former) German Empire.” 

Which is, of course, a horse of quite a different color. 

So much for the Doughertys. We shall now turn to Mr. Coxe 
himself. 



CHAPTER III 


ALLEGED FOREIGN PRECEDENTS WHICH THE FRAMERS OF THE 
■UNITED STATES CONSTITUTION MIGHT HAVE FOLLOWED 

M r. BRINTON COXE begins his Historical Introduction 

with the following statement: 

*‘It is correct to say that it is now law in England, and that it 
was law there long before 1776, that the judges of the courts are 
bound by acts of parliament in all cases according to the clear and 
clearly expressed intent of the legislature. When that intent is 
clear and clearly expressed, the judges cannot explain it away by 
any interpreting device or defeat it by that or any other means 
whatsoever. ... 

“It is also correct to say that, as a rule, it is law in the civilized 
states of modem Europe, that the legislature can bind the judi¬ 
ciary to obey and apply all statutes in all cases, and can restrain 
courts from declaring any statute to be either unconstitutional or 
void.” (Coxe, op. cit. pp. 72-73, 75) 

Mr. Coxe then proceeds to search for exceptions to this rule, in 
order to find support for his argument that the power in question 
was not “unknown” or “unheard of” at the time of the framing 
of the United States Constitution. In this search he ranges over 
the entire realm of known daws; beginning with the Roman law, 
following through the Canon law, and the French, German, Swiss, 
and English systems of jurisprudence, both modern and medieval. 
Swiss law he finds clearly opposed to the American system. Also 
the modern French law (since the Revolution). The modern 
French constitutional systems, those subsequent to the adoption 
of the United States Constitution, are particularly interesting 
because it is generally believed that the French thinkers influenced 
our Revolutionary Fathers; and Mr. Coxe himself thinks that the 
Framers of the United States Constitution were influenced by 
French experience. Also, the first French constitution, which 
expressly provides against the Judicial Power, was adopted only 
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four years after the adoption of the United States Constitution, and 
is therefore practically contemporaneous with it. It is therefore 
interesting to know what the French Revolutionists thought of 
their own precedents, as an indication of what the American revo¬ 
lutionists must have thought on the subject. We shall discuss 
these so-called French precedents later, and see how far they may 
be at all cited as a precedent for the American practice. But here 
we are concerned mainly with what Mr. Coxe thought about 
them. Let us therefore hear what Mr. Coxe has to say on the 
subject. His conclusions on this point are thus summarized by 
himself: 

“First; that long before 1787 a French judicial court criticized 
legislation and, in two constitutional instances, declared legisla¬ 
tion to be void because contrary to binding right ascertained by 
itself. 

“Second; that the history of France shows clearly that the court 
got into extrajudicial affairs in so doing, a thing which in the end 
^produced disastrous results to all the parliaments in France. 

“The Framers of the constitution of the United States must 
certainly have known the first lesson. In the subsequent pages 
that discuss the Framers* intentions as to the Supreme Court of 
the United States, reasons will be given for thinking that they also 
profited by the second lesson. 

“It is contended from the foregoing that the history of French 
public law shows the following remarkable results: 

“First; that under the constitution of the old monarchy, a 
judicial power or right to hold legislation void because contrary to 
binding right, was well known: 

“Second; that the first written French constitution in 1791 
prohibited any judicial power or right to criticize laws for uncon¬ 
stitutionality or other cause, or to hold them void for any reason; 
which provision has continued to be public law in France until the 
present day.** 

Mr. Coxe*s statement that the Framers of the United States 
Constitution may have also profited by the lessons to be learned 
from the disastrous results of the attempt to use the Judicial 
Power in France are somewhat puzzling, and no further elucida¬ 
tion is found in his published work. But his statement as to the 
effect which the attempt of the court under the old monarchy to 
assert this power had upon the Framers of the French constitu¬ 
tion after the Revolution is certainly very instructive. Clearly, if 
the Judicial Power was known to the Framers of the first French 
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constitution, it certainly was not known favorably, since they 
thought fit to expressly prohibit it. And that neither the old 
French precedents nor the modern American precedents have 
made that power more favorably known to French constitution- 
makers is evidenced by the fact that the proposition against the 
use of the Judicial Power contained in the French constitution of 
1791 is still the law of the land there today. 

It is in the same sense also that the results of the investigation 
of Swiss public law are interesting. Mr. Coxe himself has the 
following to say on that subject: 


^‘The example of the constitution of the United States has been 
followed by the Swiss in what C. J. Marshall has declared to be its 
most marked characteristic. The federal constitution of the Swiss 
Eidgenossenschaft is a written one. It provides for a federal gov¬ 
ernment capable of directly operating upon individuals and not 
restricted to indirectly doing so through the medium of the can¬ 
tons or states. This system was introduced by the constitution of 
1848 and continued by that of 1874. It is avowedly copied from 
the constitution of the United States. 

“The federal government has three branches. The legislature 
is the Federal Assembly, which consists of two chambers. In one 
chamber the several cantons are equally represented, in the other 
the people of the several cantons are represented according to their 
respective numbers. The executive is the Federal Council, which 
consists of seven members. The judiciary consists of one supreme 
court, the Federal Tribunal. . . , 

“The Federal Tribunal has a civil and a criminal jurisdiction 
and 'also deals with questions of public law.* Its organization and 
authority are the subject of articles 106 to 114 of the federal con¬ 
stitution. The last paragraph of article 113 is thus translated: 

“ Tn all these cases, however, the laws and general obligatory 
resolutions passed by the Federal Assembly, and also the treaties 
ratified by it, shall be binding for the Federal Tribunal.* 

*'The Federal Tribunal is thus bound to obey and apply all laws 
of the Federal Assembly in all cases coming under its jurisdic- 

i/XOTt/% • ♦ « 


*‘Thus the Federal Tribunal is not competent to decide the 
question whether a federal law be constitutional or unconstitu¬ 
tional. There can be no such judicial question. Neither can it be 
a judicial question whether the constitution of a canton contain 
any thing contrary to the constitution of the confederation. Such 
a question is extrajudicial and is decided by the Federal Assem¬ 
bly. . . . 
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^ judiciary of a canton are not competent to decide whether 

a cantonal law uoris not repugnant to the cantonal constitution” 

It is certainly interesting that the Swiss constitution, which is 
not only written, but avowedly modeled upon the United States 
Constitution, including the distribution of powers feature, should 
expressly exclude the Judicial Power which is supposed to be our 
great contribution to the science of government. 

As we have already seen, Mr. Coxe also gets very little comfort 
^om modern German law as it was practiced under the modern 
German Empire. It is true that he has found a case decided in 
1875 in which an inferior court attempted to exercise the power, 
but this decision was overruled by the highest court of the Empire^ 
which expressly declared that questions arising under what we 
might call a bill of rights or other constitutional limitations of 
legislative power are matters for the legislature itself to pass upon 
and not for the judiciary. The following excerpt from the opinion 
of the Imperial Tribunal in the case mentioned by Mr. Coxe is 
particularly interesting in connection with the subject here under 

consideration: 


There remains—said the Imperial Tribunal—to be considered 

omy the question left undecided by the appellate court, namelv 

nf K* 29 of the dyke ordinance shall be denied the force 

XU ^ because it is only an act of ordinary legislation 

^ ^ higher order. In a similar case! 

such denial was made by the formerly existing Court of Upper 

Appeal at Lubeck. This view however cannot be acceded to. On 

the contrary, the correct view on this head is that which was taken 

oy the same court in another case only a few years before. This 

correct view IS as follows: the constitutional provision that well- 

acgmrcd rights mmt not he injured, is to be understood only as 

V power itself to interpret, and does not 

that a command given by the legislative power should be 
m dwregarded by the judge because it injures well-acquired rights. 
hw IS said without affecting the question whether the state may 
may not be bound to grant damages; a matter not here brought 

therefore, no occasion to investigate 
Whether well-acquired rights have been violated or not. The ques- 

whether a particular principle of the constitution has 

whether the law could have been enacted 
wifhA + an alteration of the constitution itself, and therefore 
wunout applymg the forms prescribed for such alteration. This last 
Huestion, however, is one which can not be examined by the 
judiciary.' (Coxe, op. cit. pp. 101-102) 
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We have already seen that the investigation of the precedents 
of the Old German Empire failed to reveal anything more than 
that the highest court of that Empire had the right to establish 
law which was binding on the individual states constituting that 
Empire. This clearly has nothing to do with the subject here 
under investigation, which is not the question whether the courts 
of a swpenor sovereignty may have the power of declaring the act 
of an inferior sovereignty unconstitutional on the ground that it 
is repugnant to the constitution of the superior sovereign, but 
whether a court ought to have the power to declare a legislative 
enactment of its ovm government invalid on the ground that it is 
repugnant to its oum constitution. 

We shall now proceed to examine those cases of foreign law 
which, in Mr. Coxe’s opinion, support his contention that this power 
was “known” prior to or at the time of the framing of the United 
States Constitution. The first of these instances Mr. Coxe cites 
from the Roman Law of Rescripts. He says that under the Jus¬ 
tinian Code a judge was not bound always to obey a rescript of the 
Emperor, and could declare it invalid if it was contra jus. Just 
what this has to do with the subject here under consideration is 
difificult to perceive, unless Mr. Coxe was determined to cite every 
possible case involving the riglit of a judge to decide between 
superior and inferior law. Mr. Coxe himself quotes the provisions 
of the Justinian Code wherein the judges were admonished to 
disregard rescriptSy which were not laws in the ordinary sense but 
special manifestations of the will of the Emperor in special cases, 
frequently merely acts of grace. It was the evident desire of the 
law-giver that if somebody importuned the Emperor into issuing a 
rescript which was contra jus it should be disregarded by the 
judges. The text of this provision is as follows: 

(a) *TVe admonish all judges of every administration, greater 
or less, in our whole commonwealth, that in the trial of every sort 
of litigation, they permit no rescript, no pragmatic sanction and 
no imperial adnotation to be alleged before them, which seems to 
be adverse to general law or to public utility: but that they have 
no doubt that general imperial constitutions are to be observed in 
everyway.” 

(b) ‘We command that rescripts which are obtained from us 
contra jus shall be rejected by all judges unless perchance there be 
something therein which injures not another and profits him who 
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seeks it or gives pardons for crime to the suppliants.” (Coxe, op. 
cit. pp. 108-109) ’ ^ 

Clearly, there is no precedent in this for our Judicial Power. 

From the Roman Law Mr, Coxe turns to the Canon Law for 

aid and comfort. But the results here are just as disappointing. 

After a very exhaustive and very learned investigation of the 

Canon Law, both in England and on the European continent, as it 

appears in text writers and as it was applied in actual cases, Mr. 

Coxe manages to draw some sort of parallel between the doctrine 

of the Canon Law in its relation to the temporal power on the one 

hand and modern constitutional law as practiced in the United 

States on the other. But upon closer examination it will be found 

that there is no analogy whatever between them, and that the 

similarity found by Mr. Coxe is the product of his excessive zeal. 

His ardent wish was certainly father to his roseate thoughts on 

this subject. Mr. Coxe’s own conclusions from his investigation of 

the Canon Law are stated by him in a series of propositions as 
follows: 


1. It IS the ancient doctrine of the Canon law that temporal, 

tay, or civil statutes are null for certain Canonical cause. It is the 

received doctrine of lawyers throughout the United States that an 

act of Congress or a state statute may be void or null for constitu¬ 
tional causes. 


2. Such Canonical cause aforesaid is defect of lay power to 

^act temporal statutes contrary to ecclesiastical right or liberty. 

Were and now, it is the received doctrine of lawyers that, under a 

written constitution, there can exist no legislative power of making 

Jaws which are contrary to such constitution and in conflict there¬ 
with. 


3. A Canon law court will, upon fitting judicial opportunity, 
proceed as competent to inquire and decide concerning such Ca- 

defect of power and (they being found) to 
JJoJd the questioned temporal statute to be null, ipso facto et ipso 
pfre. This is shown by the Rotal case of the Roman lands and 
Genoese testament, decided in 1648, in which the Roman Rota 
exj^essly held that every temporal statute ascertained and decided 
xo be contrary to ecclesiastical liberty is ipso facto et jure nullum 
^ aefectu potestatis laicorum statuentium. 

It was therefore neither a novelty nor an inelegancy in point 
I jurisprudence for the framers of an American constitution so to 

there should exist thereunder a judicial competency 
ueciding questioned legislation to be constitutional or unconsti- 
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tutional and of holding it void or valid accordingly/' (Coxe, op. 
cit. pp. 162-3) 

This sounds very important. But it is not quite as important 
as it sounds on first hearing; and Mr. Coxe, the scholar, in the end 
furnishes the proof of the unimportance of the results of his re¬ 
searches into Canonical law, notwithstanding the enthusiasm born 
of his great zeal on behalf of Judicial Power, with which he hails 
these results. For Mr. Coxe himself shows that this was not a 
case of a court declaring an act of its ovm legislature nuU and void, 
but a case where a court held inoperative a law made by a different 
and inferior government, which is of course an entirely different 
matter, and has no bearing on the subject with which we are con¬ 
cerned. Mr. Coxe himself shows that in the Middle Ages there 
was a distinct division of power into temporal and spiritual; and 
that the spiritual claimed to be superior to the temporal power. 
The Canon Law was the law of the spiritual realm, and it was by 
reason of the claim of the superiority of the spiritual power over 
the temporal power that the Canon Law jurists and the Canon 
Law courts declared the incompetency of the laity to enforce lay 
laws when they dealt with spiritual matters or spiritual persons. 

But even aside from the claim of the spiritual power to be 
superior to the temporal, the mere division into two separate 
realms was of course sufficient for the decision of the cases as they 
were decided. For the courts of an independent sovereignty are 
bound by its own laws. In order to be at all analogous to the 
constitutional law of the United States it would have to be shown 
that a canonical court declared a law made by the legislature of 
its own realm (that is to say, a law laid down by a canonical 
congress, or whatever was the law giver in the spiritual realm), 
to be void for some defect of constitutional power. But of course 
no such cases exist. Mr. Coxe's assertion that the example of 
what the Canon Law courts did to the temporal laws which they 
considered inferior or at least foreign might have served as a 
model for the framers of the United States CJonstitution, is there¬ 
fore entirely unwarranted. For the power which he claims the 
United States Constitution gave to the United States judiciary 
is not only that of declaring invalid the laws of the inferior state 
sovereignties but also those of its own government. Only prece¬ 
dents for this power count in such an inquiry. And no such prece- 
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dents can be found in the entire field of medieval jurisprudence, 
whether temporal or spiritual. 

Passing from the Middle Ages to modern times, Mr. Coxe’s 

search for precedents on the European continent during all of the 

period from the close of the Middle Ages up to the time of the 

adoption of the United States Constitution, resulted in the finding 

of three cases under the old French monarchy which are claimed to 

bear on this subject. We shall give his discovery in his own words. 
Says he: 


The parliament of Paris, upon the accession of the minor 
king Lewis XIII., in 1610, made a judicial decision declaring the 
queen mother to be regent, thus ignoring any claims of any prince 
of the blood. Martin, in his History of France (XI, page 4) thinks 
that there w^ no law Vhich attributed this exorbitant right to 
this court of justice.' It was, however, a precedent for two great 
^ses in which the parliament declared legislative acts of kings of 
^ance to be null and void. The first of these cases was that of 
me regency during the minority of Lewis XIV. His father, Lewis 
XIIL, by a formal declaration of his last will, made in view of 
approaching death, enacted that the queen consort should be 
regent with powers greatly restricted by those of a council of 
regency, which he therein appointed. After the king’s death (1643) 
the parliament of Paris declared the queen to be sole regent with¬ 
out any council, thus partially annulling the enactment of the 
late king, on the ground 'that the queen once recognized as regent 
by virtue of the last wishes of the late king, consented to by the 

grandees of the kingdom, had, of right, the plentitude of the royal 
power.’ 


The second case is that of the regency during the minority of 
Lewis XV. By the testament of Lewis XIV., it was enacted that 
the regency should be vested in a council, of which the next prince 
of the blood, the Duke of Orleans, should be president. Upon the 
l^ng s death, the Duke of Orleans successfully opposed the regis¬ 
tration of the testament by the parliament of Paris. The duke 
claimed that the testament was contrary to the laws and usage of 
the kingdom, and prejudicial to his right to be regent. This claim 
was sustained by the parliament, which adjudged the regency to 
the Duke of Orleans.” (Coxe, op. cit. pp. 79-80) 


Mr. Coxe is, however, scholarly and honest enough to recognize 
the meagreness of the support for the Judicial Power which can be 
derived from these alleged precedents. For he himself says: 


making a comparison of these cases in the old French 
public law with cases in constitutional law on this side of the 
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Atlantic, it is not asserted that it runs upon four legs, for^ there 
was no such distinct division of powers in the former, as exists in 
the latter. The parliaments, although judicial courts, were com¬ 
petent to decide many extrajudicial questions.” 


To which should be added the following: As to the first of 
these alleged cases, there is no pretense even that any law was set 
aside by the Parliament of Paris either in its judicial or its extra¬ 
judicial capacity. On the contrary, all that is asserted is that in 
a contest for the regency between the queen mother and the 
princes of the blood, the Parliament of Paris, concededly a quasi¬ 
political body, sided with the queen mother. Whether there was 
or was not any law on the subject does not appear;—at least, not 
from Mr. Coxe’s meagre report of this famous historical incident. 
And the historian Martin's comment, quoted by Mr. Coxe, throws 
no light on the subject; for the evident meaning of the remark is. 
that in the historian's opinion a mere court of justice—even a 
court of justice possessing extrajudicial powers—^had no right 
under any law of the realm to stick its nose into so important a 


subject as a contest for the regency. 

As to the other two cases, it is only necessary to remark that 
clearly the Parliament was acting in its extrajudicial capacity, and 
not as a court of justice. And further, that no laws^ as we under¬ 
stand the term, were involved, and no law of any kind was set 
aside. Both of these incidents, like that commented upon by 


Martin, relate to contests for the regency, and that subject was 
evidently not governed by any general law. There was therefore 
no law to be either supported or set aside. And also nothing for a 
court of justice to pass upon. The cases were clearly political. 
What happened was that two French kings attempted by their 
wills to set certain limits upon the powers of the regents appointed 
in these wills in view of the minority of the respective heirs to the 


throne; that those regents, when they came into power, disre¬ 
garded those limits, and that the Parliament of Paris subserviently 
acquiesced in this action. It is, therefore, really quite immaterial 
whether this subservience was in its judicial or its extrajudicial 
capacity, although it is quite evident that it was in its extrajudicial 


capacity. 

Two things, however, are interesting in connection with the 
French “precedents.” One is the lesson pointed out by Mr. Coxe 
himself, quoted above. These actions of the French parliament 
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got the parliament into trouble and led to the peculiar provision 
contained in the first written French constitution, expressly pro¬ 
hibiting courts from interfering in political matters by attempting 
to pass judgment upon legislative acts of the properly constituted 
legislative power. The second is also noted by Mr. Coxe, and it is 
this: That this peculiar provision of the French constitution of 
1791, was thought hy the French thinkers to he the logical conse¬ 
quence of the distribution of powers, as it undoubtedly is. This 
IS the more significant because the French constitution, unlike the 
American Constitution as it came from the hands of the Framers, 
put particular stress on “guarantees.” Article 16 of the French 
constitution of 1791 reads as follows; 

Every society in which the guarantee of rights is not secured, 
or tne separation of powers is not fixed, has no constitution/' 

This sounds remarkably reminiscent, or rather prophetic, of 
Mr. Marshall's famous language in Marbury u. Madison. But 
the French philosophers and statesmen whose influence on the 
^erican constitution-makers is universally acknowledged, drew 

rom these premises conclusions exactly contrary to those drawn 
by our famous Chief Justice. 

In another place this same constitution provides: 

The tribunals cannot interfere with the exercise of the legisla- 
ive power, nor suspend the execution of the laws, nor encroach 
upon administrative functions, nor cite any administrators to 
appear before them on account of their functions.” 

Which leads Mr. Coxe to remark, ruefully: 

of ^xphcit provision, upon the competency or incompetency 

lino ® fo criticize legislation, was certainly proper, if not 

f- decision of the constituent powers in the new 

thp against the competency. This determination of 

thf> must have been largely due to the peculiar idea of 

powers then prevailing in France. The quota- 

fn rt ^ given show that the greatest importance was attributed 
to a real separation of powers." (Coxe, op. cit. p. 78) 

Hamg been thus balked on the European continent, Mr. Coxe 
rns hopefully to England, the country from which we have de- 

En^l notions and political ideas. That in modern 

wefl court can declare a law unconstitutional, is, of course, 

own. That such was not only the law, but the judicial 
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thought of the most famous English jurists at the time of the 
adoption of our constitutions, is not only conceded but emphasized 
by Mr. Coxe; in which respect Mr. Coxe is quite unlike many other 
supporters of the Judicial Power, who often overlook and some¬ 
times misrepresent English thought on the subject. According to 
Mr. Coxe, this was the settled constitutional law of England for a 
hundred years prior to the adoption of the United States Consti¬ 
tution. But Mr. Coxe thinks that it was otherwise prior to the 
“glorious revolution” of 1688. Not, indeed, that the power to 
declare laws unconstitutional was recognized prior to 1688, but 
that such claims were occasionally made by English lawyers, and 
that on a few occasions there were attempts by English judges to 
exercise it. Upon close scrutiny, however, the results of Mr. Coxe’s 
excursion into English history in search of precedents for the 
Judicial Power simmer down to this: 

(a) That Lord Chief Justice Coke, in a famous case known 
as Dr. Bonham^s case, decided in 1613, said: 

“And it appears in our books, that in many cases, the common 
law will control acts of parliament, and sometimes adjudge them 
to be utterly void: for when an act of parliament is against 
common right and reason, or repugnant, or impossible to be per¬ 
formed, the common law will control it, and adjudge such act to 
be void.” 

(b) That the Lord Chief Justice cites a number of cases from 
the old reports in support of his assertion that the doctrine an¬ 
nounced by him “appears in our books,” but that upon examina¬ 
tion of those cases themselves his assertion is found to be of doubt¬ 
ful validity. 

(c) That Lord Cokers doctrine was referred to approvingly 
twice by other judges, namely, Lord Chief Justice Hobart, in a case 
known as Day v. Savadge (Hob. Rep. 87), decided in 1614, and 
Lord Chief Justice Holt, in a case known as City of London v. 
Wood (12 Mod. 669) decided in 1701. 

(d) And that, finally, in 1686 a case was decided in which this 
doctrine was actually put in operation as the ratio decidendi. This 
was the case of Godden v. Hales which played a rather important 
role in English history. 

Dr, Bonham^s case, and the cases referred to therein by Lord 
Coke, are discussed in a separate Appendix.^ Here it is sufficient 

1 See Appendix A, infra, at end of this volume. 
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to say that Lord Coke's famous constitutional theory laid down 
therein was merely a dictum. That such was the case sufficiently 
appears from a passage of Bowyer’s Readings in the Middle Temple 
(1850), quoted by Mr. Coxe himself. This passage of Bowyer’s is 
interesting also because it is the only indication contained in Coxe’s 
work as to what Lord Chief Justice Hobart is supposed to have 
done or said in Day v, Savadge, We shall therefore reproduce it 
here verbatim. It reads as follows: 

'TVe must receive with considerable qualifications what Lord 
Coke said in Doctor Bonham's case (8 Rep. 118), in which he de¬ 
clared that the Common Law doth control Acts of Parliament, and 
adjudges them void when against common right and reason. And 
Lord Chief Justice Holt, in The City of London v. Wood (12 Mod. 
687), adopted this dictum of Lord Coke, which is supported by 
Lord Chief Justice Hobart, in Day v. Savadge (Hob. Rep. 87), who 
insisted that an Act of Parliament made against natural equity, 
so as to make a man judge in his own cause, was void,” 

Evidently, Lord Chief Justice Hobart’s opinion was merely a 
dictum, and not a ratio decidendi So also was Lord Chief Justice 
Holt’s opinion in City of London v. Wood, although Mr. Coxe 
seems to think otherwise. This is quite clear from Lord Holt’s 
opinion as quoted by Mr. Coxe himself. It is as follows: 

“What my Lord Coke says in Bonham's case, in his 8 Co., is far 
from any extravagancy, for it is a very reasonable and true saying, 
that if an act of parliament should ordain that the same person 
should be party and judge, or which is the same thing, judge in 
his own cause, it would be a void act of parliament; for it is im¬ 
possible that one should be judge and party, for the judge is to 
determine between party and party, or between the government 
and the party; and an act of parliament can do no wrong, though 
It may do several things that look pretty odd; for it may discharge 
one from his allegiance to the government he lives under, and 
restore him to the state of nature; but it cannot make one who 
lives under a government judge and party. An act of parliament 
may not make adultery lawful, that is, it cannot make it lawful 
for A. to lie with the wife of B.: but it may make the wife of A. to 
be the wife of B. and dissolve her marriage with A.” 

We now come down at last to a real decision,—the only real 

decision actually found—Godrfen v. Hales. That case was as 
follows: 

In the reign of Charles II, during the contest between the 
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Catholics and Protestants in England following the Restoration, 
a statute was passed popularly known as the Test Oath Act, which 
required everyone in the public service, including officers of the 
army, to take an oath of allegiance to the Church of England. It 
appears that Sir Edward Hales, who subsequently became some¬ 
what celebrated in English history, was appointed colonel in the 
army by James II, and that he did not take the required oath, upon 
James issuing to him a dispensation absolving him from the re¬ 
quirement. Under the statute, the oath had to be taken within 
three months of taking office, and one exercising office without 
taking the oath within the required time was liable to a fine in the 
sum of £500. The action in question was a suit to recover from 
Hales this fine for his violation of the statute. The defendant 
pleaded in defense that after his taking office, and before the three 
months expired, the king, by his letters patent, had pardoned, re¬ 
leased, and dispensed with said oath. The question turned upon 
the so-called “law of prerogative.” It was claimed on behalf of 
the defendant (really on behalf of King James) that there was a 
distinction between ordinary laws, referred to as “laws of prop¬ 
erty,” and matters affecting the government or administration as 
such, and the prerogative of the King as the chief executive of the 
nation with respect thereto, referred to in the argument as “laws 
of government.” The court, by a vote of 10 to 2, upheld the King’s 
contention to the effect that Parliament could not by a statute 
interfere with his prerogative in the administration of the govern¬ 
ment, and that statutes attempting to do so are null and void. 
The following paragraph quoted by Mr. Coxe contains the essence 
of the decision: 

“The Lord Chief Justice took time to consider of it, and spake 
with the other judges, and three or four days after, declared that 
he and all the judges (except Street and Powell who doubted) 
were of opinion, that the ^ngs of England were absolute sov¬ 
ereigns; that the laws were the king’s laws; that the king had a 
power to dispense with any of the laws of government as he saw 
necessity for it; that he was the sole judge of that necessity; that 
no act of parliament could take away that power; that this was 
such a law. . . .” (Coxe, op. cit. p. 168) 

Several things should be noted about this case: 

First, that this was not a case where the court decided between 
a prior constitution and a subsequent act of the legislature, but 
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between a prior law and an alleged subsequent law. It is a funda¬ 
mental principle of statutory construction that a later law super¬ 
sedes a prior law, assuming that it proceeds from an equally higli 
source. The question, therefore, was utterly unlike the questions 
presented in our constitutional law under the Judicial Power. The 
real question was, whether King James had such a prerogative 
as he claimed, and whether, therefore, his letters patent were a 
subsequent law emanating from a source of equal standing with 
Parliament. If there be any analogy at all with our problem of 
constitutionality, it was rather the constitutionality of King James 
dispensing law that was called into question, and not that of the 
act of parliament. And the decision was in favor of the constitu¬ 
tionality of King James* Act on the ground of a division of power 
similar to that which existed in the Middle Ages between the 
spiritual power and the temporal power. 

Not that the Court was quite consistent in its position. The 
assertion of the judges that the laws of England are the “King’s 
laws,” seems to assert a different theory. We need not enter here 
into the question of whether this last assertion was true or not. 
What is important here is the implications of this position from a 
constitutional point of view. The court here in fact asserted that 
the Kings of England being “absolute sovereigns,” and the laws of 
England being therefore the “King’s laws,” the letters patent is¬ 
sued to Hales emanated from the same source as the law under 
which he was being prosecuted, and a subsequent law emanating 
from the source. In fact, the King was the only real legislature in 
England. Parliament itself is the King’s parliament, and, there¬ 
fore, only a subordinate legislature. The King, as an act of grace, 
chooses to give it the power to make general laws—that is, laws 
of property—but he reserves for himself the government of the 
country, and the making of laws of government. But the judges 
are the King’s judges, not the judges of Parliament, and are, 
therefore, bound by the King’s laws. If there be anything at all 
analagous to this situation in this country it would be if the claim 
were made that a referendum can override a provision of the con¬ 
stitution. Then the logic would follow the Lord Chief Justice’s 
logic in Godden v. Hales: The people are absolute sovereigns, 
the constitutions are their constitutions and laws are their laws. 
No constitution, and no law, can therefore abrogate or infringe 
upon their will when clearly expressed. When the people them- 
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selves speak in any particular instance, clearly and unmistakably, 
their word is the last word on the subject, and their will must 
prevail irrespective of what had previously been enacted in any 
constitution, for no constitution can infringe upon the High Pre¬ 
rogative of the people themselves to express their own will. 

But we need not enter into these very interesting speculations, 
for the simple reason that Mr. Coxe himself admits that this 
decision was erroneous when made. But it is even more important 
to note here, as a matter of the greatest political if not exactly 
judicial importance, that this decision led to a revolution, namely 
the so-called “glorious revolution” of 1688. We shall first hear 
Mr. Coxe himself on the subject, and then Lord Macaulay, who 
has something to say on the subject of the decision as well as the 
judges who rendered it. After examining the subject fully we 
would be very much surprised if the Framers of the United States 
Constitution had in fact followed the “precedent” of Godden v. 
Hales, and made the doctrine of Lord Chief Justice in that case 
the law of this country. Mr. Coxe says: 

“T/ie decision in this case is celebrated in English history as 
intimately connected with the causes of the revolution of 1688. 
The abolition of the royal power of dispensing with any statute, 
made in the 1st year of William and Mary, was caused by the 
existence of this decision. The case is discussed at length by 
Macaulay, who criticizes both the decision and the motives of the 
court ^yith great severity. The second paragraph of the bill of 
rights in the statute of 1. William and Mary, sess. 2. cap. 2., 
formally declares to be illegal what the decision declared to be 
legal. It is thus matter of authority that the decision was erro¬ 
neous not only after the Revolution but also when it was made.” 

It should also be noted here that one of the first acts of Parlia¬ 
ment after the revolution was to impeach Mr. Hales." 

And here is Macaulay’s account of the celebrated case: 

“May was now approaching; and that month had been fixed for the meeting 
of the Houses: but they were again prorogued to November, It was not Btrange 

2 In view of the nature of the decision in Godden v. Hales, and the character of 
the judges who rendered it, it seems rather odd to find the Special Committee of 
the New York State Bar A^ociation refer to these judges as Coke’s “patriotic suc¬ 
cessors.” See the first report of the committee at pp. 21-22. However, after the new 
reading of American history that this committee has given us, one need not be sur¬ 
prised at this new reading of English history. The character of the authorities relied 
upon by the judges in giving the judgment in Godden v. Hales will be further dis¬ 
cussed in Appendix A, at end of this volume. 
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that the King did not wish to meet them: for ho had determined to adopt a 
policy which he knew to be. in the highest degree, odious to them. From his 
predecessors he had inherited two prerogatives, of which the limits had never been 
defined with strict accuracy, and which, if exerted without any limit, would of 
themselves have sufficed to overturn the whole polity of the State and of the 
Church. These were the dispensing power and the ecclesiastical supremacy. By 
means of the dispensing power, the King purposed to admit Roman Catholics, not 
merely to civil and military, but to spiritual offices. By means of the ecclesiastical 
supremacy, he hoped to make the Anglican clergy his instruments for the destruc¬ 
tion of their own religion. 

“This scheme developed itself by degrees. It was not thought safe to begin by 
granting to the whole Roman Catholic body a dispensation from all statutes im¬ 
posing penalties and tests. For nothing was more fully established than that such 
a dispensation was illegal. The Cabal had, in 1672, put forth a general Declaration 
of Indulgence. The Commons, as soon as they met, had protested against it. 
Charles the Second had ordered it to be cancelled in his presence, and had, both 
by his own mouth and by a written message, assured the Houses that the step which 
had caused so much complaint should never be drawn into precedent. It would 
have been difficult to find in all the Inns of Court a barrister of reputation to 
argue in defence of a prerogative which the Sovereign, seated on his throne in full 
Parliament, had solemnly renounced a few years before. But it was not quite so 
clear that the King might not, on special grounds, grant exemptions to individuals 
by name. The first object of James, therefore, was to obtain from the courts of 
common law an acknowledgment that, to this extent at least, he possessed the dis¬ 
pensing power. 

“But, though his pretensions were moderate when compared with those which 
he put forth a few months later, ho soon found that be had against him the whole 
sense of Westminster Hall. Four of the Judges gave him to understand that they 
could not, on this occasion, serve his purpose ; and it is remarkable that all of the 
four were violent Tories, and that among them were men who had accompanied 
Jeffrye on the Bloody Circuit, and who had been consenting to the death of 
Cornish and of Elizabeth Gaunt. Jones, the Chief-justice of the Common Pleas, a 
man who had never before shrunk from any drudgery, however cruel or servile, 
now held in the royal closet language which might have become the lips of the 
purest magistrates in our history. He was plainly told that he must either give 
up his opinion or his place. ‘For my place,’ he answered, ‘I care little. I am old 
and worn out in the service of the crown: but I am mortified to find that Your 
Majesty thinks me capable of giving a judgment which none but an ignorant or a 
dishonc.st man could give.’ ‘I am determined,’ said the King, ‘to have twelve 
Judges who will be all of my mind as to this matter.’ ‘Your Majesty,’ answered 
Jones, ‘may find twelve Judges of your mind, but hardly twelve lawyers.’ He was 
dismissed, together with Montague, Chief Baron of the Exchequer, and two puisne 
Judges, Neville and Charlton. One of the new Judges was Christopher Milton, 
younger brother of the great poet. Of Christopher little is known, except that, in 
the time of the civil war, he had been a Royalist, and that he now, in his old age, 
toward Popery. It does not appear that he was ever formally reconciled to 
the Church of Rome: but he certainly had scruples about communicating with the 
Church of England, and had therefore a strong interest in supporting the dis¬ 
pensing power. 

“The King found his counsel as refractory as his Judges. The first barrister who 
learned that he was expected to defend the dispensing power was the Solicitor- 
general, Honeage Finch. He peremptorily refused, and was turned out of office on 
the following day. The Attorney-general, Sa\vyer, was ordered to draw warrants 
Ph “enibers of the Church of Rome to hold benefices belonging to the 

nurch of England. Sawyer had been deeply concerned in some of the harshest 
ana most unjustifiable prosecutions of that ago; and the Whigs abhorred him as a 
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mao stained with the blood of Russell and Sidney: but on this occasion he showed 
no want of honest}' or of resolution. ‘Sir,’ said he, ‘this is not merely to dispense 
with a statute i it is to annul the whole statute law from the accession of Elizabeth 
to the present day. I dare not do it; and I implore Your Majesty to consider 
whether such an attack upon the rights of the Church be in accordance with your 
late gracious promises.’ Sa\vyer would have been instantly dismissed, as Finch had 
been, if the government could have found a successor: but this was no easy matter. 
It w’as necessary, for the protection of the rights of the Crown, that one at least 
of the crown lawyers should be a man of learning, ability, and experience; and no 
such man was willing to defend the dispensing power. The Attorney-general was 
therefore permitted to retain his place during some months. Thomas Powis, an 
obscure barrister, who had no qualification for high employment except servility, 
was appointed Solicitor. 

“The preliminary arrangements were now complete. There was a Solicitor- 
general to argue for the dispensing power, and a bench of Judges to decide in 
favor of it. The question w’as therefore speedily brought to a hearing. Sir Edward 
Hales, a gentleman of Kent, had been converted to Popery in days W’hen it was 
not safe for any man of note openly to declare himself a Papist. He had kept his 
secret, and, when questioned, had affirmed that he was a Protestant with a solemnity 
which did little credit to his principles. When James had ascended the throne, 
disguise was no longer necessary. Sir Edward publicly apostatized, and was re¬ 
warded with the command of a regiment of foot. He had held his commission 
more than three months without taking the sacrament. He was therefore liable 
to a penalty of five hundred pounds, which an informer might recover by action of 
debt. A menial servant was employed to bring a suit for this sum in the Court of 
King’s Bench. Sir Edward did not dispute the facts alleged against him, but 
pleaded that he had letters-patent authorizing him to hold his commission not¬ 
withstanding the Test Act. The plaintiff demurred, that is to say, admitted Sir 
Edward's plea to be true in fact, but denied that it was a sufficient answer. Thus 
was raised a simple issue of law to be decided by the court. A barrister, who was 
notoriously a tool of the government, appeared for the mock plaintiff, and made 
some feeble objections to the defendant’s plea. The new Solicitor-general replied. 
The Attorney-general took no part in the proceedings. Judgment was given by the 
Lord Chief-justice, Sir Edward Herbert. He announced that he had submitted the 
question to all the twelve Judges, and that, in the opinion of eleven of them, the 
King might lawfully dispense with penal statutes in particular cases, and for special 
reasons of grave importance. The single dissentient, Baron Street, was not re¬ 
moved from his place. He was a man of morals so bad that his own relations 
shrank from him, and that the Prince of Orange, at the time of the Revolution, 
was advised not to see him. The character of Street makes it impossible to believe 
that he would have been more scrupulous than his brethren. The character of 
James makes it impossible to believe that a refractory Baron of the Exchequer 
would have been permitted to retain his post. There can, therefore, be no reason¬ 
able doubt that the dissenting Judge was, like the plaintiff and the plaintiff’s 
counsel, acting coUusively. It was important that there should be a great pre¬ 
ponderance of authority in favor of the dispensing power; yet it was important 
that the bench, which had been carefully packed for the occasion, should appear 
to be independent. One judge, therefore, the least respectable of the twelve, was 
permitted, or more probably commanded, to give his voice against the prerogative.” 
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AMERICAN PRECEDENTS FOR THE JUDICIAL POWER 

T O hear the supporters of the Judicial Power speak of 
American ^'precedents” for that power, one would imag¬ 
ine that the number of these precedents were legion,—and 
that if the exercise of the Judicial Power before the adoption of 
the United States Constitution was not as common as it is today, 
it was at least not very rare. This applies not only to the Daugh- 
ertys, but also to those who should be in the Coxe, or at least 
near-Coxe, class. The latest treatise on our subject is the afore¬ 
mentioned book of Professor Haines, American Doctrine of Judicial 
Supremacy, which appeared in 1915. Let us therefore hear what 
he has to say on the subject of “American precedents”: 

“But it was not uncommon—says Professor Haines—for co¬ 
lonial lawyers and colonial courts to regard natural law and the 
ancient principles of the common law as superior to ordinary legis¬ 
lative acts. 

“By 1775 the principle had taken such a firm hold upon the 
minds of lawyers and judges that decisions were rendered in rapid 
succes^on in which was maintained the authority of courts, as 
guardians of a fundamental law, to pass upon the acts of coordi¬ 
nate departments. This authority was steadily asserted after the 
colonies became states, and by an irresistible process was made 
one of the prime features of the new federal system established by 
the Constitution of 1787. 

“The state cases in which the American doctrine was first an¬ 
nounced, and which were accepted as precedents in its develop¬ 
ment and extension, have an important role in the legal history of 
the United States. To present the doctrine as conceived by the 
founders of the American government it is necessary to give a con¬ 
cise statement of the facts and the issues involved in each of these 
precedents and to quote freely from the opinions of the judges 
relating to the invalidity of legislative acts. The list as presented 
w not intended to be exhaustive, but it is aimed to include a sur¬ 
vey of the important early cases which were known and recognized 
as instances involving the direct issue of the validity of a legisla- 

61 
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tive act as in conflict with the law of nature or fundamental 
written law.” (Haines, op. cit. p. 73) 

Professor Haines then proceeds to give a table of twenty-six 
cases decided, or claimed to have been decided, between 1778 and 
1819, proving his thesis. 

The first thing to be noticed about this formidable list is that 
the great majority of cases listed—no less than nineteen in num¬ 
ber—refer to the period subsequent to 1787. So that whatever 
influence these cases may have had in the “development and ex¬ 
tension” of the “American Doctrine,” they certainly could have 
had no influence on the formation or adoption of the United States 
Constitution. 

Another rather interesting feature of the list is that it com¬ 
mences with 1778, thus leaving out entirely the colonial period, 
although, according to our learned author’s assertion, “it was not 
uncommon” for the colonial courts to regard the ancient principles 
of the common law as superior to ordinary legislative acts. The 
only way a court can regard one kind of law superior to another is 
by basing a decision thereon, and if there were such decisions they 
should certainly have been included in the list.^ Of course, the 
truth is that there were no such decisions. The scholarly Coxe 
admits that much, in so many words. He says: 

“It may therefore seem to some natural to expect that cases 
can be found in which colonial courts decided acts of colonial legis¬ 
latures to be repugnant to the laws of England and held them 
therefore void. No such cases are extant** (Coxe, op. cit. pp. 
202-3) 

We now turn to the list “as is.” It is not a formidable list: 
Seven cases for the entire period from 1776 to 1787, with thirteen 
separate States, each having its own judiciary, to draw upon. But 
then, the learned professor assures us that the list “is not intended 
to be exhaustive,” and contains only the important cases. So 
there may be some other cases which he has omitted as unim¬ 
portant. Evidently that is what he would like us to believe. 

Let us therefore see what these cases did decide, and how ira- 

^ Prof. Haines does discuss two alleged colonial precedents, and these are con¬ 
sidered at length in Appendix B, infra, end of volume. But Prof. Haines’ failure to 
include these cases on his list is nevertheless significant, when taken in connection 
with the manner in which his table is made up* Prof* Haines evidently realized 
that these alleged precedents could not possibly be made to fit into any list. 
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portant they are as precedents, so that we may judge for ourselves 
how “irresistible’^ was their effect in the process which made the 
judicial factor “one of the prime features of the new federal sys¬ 
tem established by the Constitution of 1787.” 

The first case on this list is that of Josiah Phillips, decided in 
Virginia in 1778. Prof. Haines informs us that this was a case of 
a Bill of Attainder against Phillips, and that the court “refused to 
render sentence and Phillips was tried according to common law.” 

This would certainly seem a “precedent” for something or 
other, although it is not clear just for what. Unfortunately the 
most important part of Prof. Haines’ statement—namely, that the 
court refused to render sentence —is historically doubtful, to say the 
least. There is no such record anywhere, and certainly there is no 
record of any opinion of the court for its alleged refusal to act. 
The entire case seems to be mythical as far as any constitutional 
aspect is concerned. 

The next case on the list is Holmes v. Walton, supposed to 
have been decided in New Jersey in 1780. This case is treated 
at length in our Appendix C, infra; where the mythical nature of 
this case is demonstrated beyond peradventure of a doubt. 

The third case on the list is the case of Commonwealth v. 
Caton, decided in the Courts of Virginia in 1782. As to this case 
Prof. Haines informs us that the law involved was: “Act to con¬ 
demn for treason”; and that the decision of the court was: “Act 
held not valid because senate did not concur.” This would seem a 
rather queer case to get on a list like this, particularly since the list 

is “not intended to be exhaustive,” and is aimed to include only 
» 

important cases. How important is it to a discussion of the subject 
of the derivation of constitutional power or any precedents for it, 
that an act of the legislature consisting of two chambers which 
passed only the Assembly, and in which the Senate did not concur, 
was held to be invalid? Evidently Prof. Haines must not be taken 
at his word that he did not intend his list to be exhaustive, but to 
include only the important cases. But that need not surprise us. 
In this respect Prof, Haines was following good precedent as es¬ 
tablished by the “precedent”-mongers. Commonwealth v. Caton 
had been cited literally scores of times, without further expla¬ 
nation, as an important “precedent.” The only thing new about 
Prof. Haines is that he got the case a little mixed. As a matter 
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of fact, the “law” involved in the decision, insofar as it held 
anything invalid, was not an “act to condemn for treason” but 
a resolution of the lower house of a two-chambered legislature 
pardoning a man who had been convicted for treason. There was, 
to be sure, a real constitutional question involved, but on that the 
decision was the other way. 

Caton and two associates were condemned for treason under an 
act passed in 1776 which took from the executive the power 
of granting a pardon in such cases. The House of Delegates, 
the lower house of the Virginia legislature, passed a pardon¬ 
ing resolution, and sent it to the Senate for concurrence; but 
the Senate did not concur. The matter came before the court 
on two questions: One as to the validity of the Act of 1776, 
its validity being attacked on behalf of the condemned men 
as an unwarranted interference with the pardoning power of 
the executive. The other question was whether the pardon granted 
by the House of Delegates was sufiScient without the concurrence 
of the Senate. The decision of the court was that the law in 
question was not unconstitutional, but that the pardon was insuffi¬ 
cient because of the lack of concurrence by the Senate.* 

Another case on Prof. Haines^ list is supposed to have been 
decided in Connecticut in 1784-5, and is given as the Symshunj 
case. This case is not noted by Coxe; nor is it noted in Thayer's 
Cases on Constitutional Law, which Prof. Haines himself says 
contains the most complete account of state cases. And Prof. 
Haines' own rather confused account of the case would indicate 
that Coxe and Thayer were correct in not considering it a “pre¬ 
cedent.” ® 

2 Notwithstanding the fact that no law was declared unconstitutional in this 
case, and the occasion did not call for any such thing, we are told that Judge Wythe 
made a great oration on this occasion, quite in the modem manner; and this ora¬ 
tion is frequently trotted out by the precedent^mongers as proof of the “contempo¬ 
rary” attitude. But the authenticity of his oration is extremely doubtful. See 
Appendix C, at end of this volume. 

* The Symsbury Case is so utterly unimportant that we did not care to weary 
our readers by a recital of its complicated details in the text. In view, however, of 
the fact that Prof. Haines has dignified it by a place on his list it may be worth 
while to give a detailed account of it in this place, for the benefit of those who are 
ready to run down any clue. This case did not involve any law, but a grant of 
lands—a dispute between the Town of S 3 Tiisbury and one Thomas Bidwell over the 
title to a tract of land. On May 12, 1670, the “Governor and Company*’ of 
Colony of Connecticut granted to the “Proprietors of the town of Symsbury” a 
tract of land of which the boundaries were vaguely defined. It was the evident 
intention of the grantors that the tract should be ten miles square. The easterly 
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This reduces the list to three real cases. But before considering 
these three cases, we must refer to a case which although not in¬ 
cluded by Haines in his list is referred to by him later, and is also 
mentioned by Mr. Meigs, whose account Coxe incorporated in his 
work, and which has been often referred to since. This is a case 
which is supposed to have been decided in the courts of Massa¬ 
chusetts in 1786-1787. Unfortunately, nobody has ever been able 
to find any record of it. Not even the name of the case is definitely 
known. But since we do aim at exhaustiveness, we cannot over¬ 
look it. We have, therefore, discussed it at length in our Ap¬ 
pendix C, following a lead of Mr. A. C. Goodell who claims to 
have identified it as the case of Brattle v. Hinckley. 

The first real case bearing on the subject is that of Rutgers 

and southerly boundary linos were indicated, but not their exact dimensions. Sub¬ 
sequently several attempts were made to sur\’ey and locate the lines, and the legal 
effect of one of these surveys, the last, was the principal question in the case. Thi.s 
survey was made in 1727, and attempted to draw the westerly line of the tract 
along what became known as the Kimberly line, which was different from the line 
of previous surveys. In the meantime—on January 26, 1686—the General Assembly 
of the Colony made a grant to the “Proprietors of the towns of Hartford and 
Windsor” of all the land “west of Symsbury" up to a certain river. Bidwell, the 
defendant in the case, claimed under this last grant, while the Town of Symsbury 
claimed under the original grant. Bidwcll's claim to title was based on the proposi¬ 
tion that the Kimberly line established the westerly boundary of the original grant, 
and since the land in que.stion lay west of that line it was included in the subsequent 
grant to the “Proprietors” of Hartford town, under whom ho claimed. The Court 
h(‘ld that the original grant was intended to convey a tract of land in the geometri¬ 
cal figure “called a rhombus,” of which each line would be distant ten miles from its 
parallel line. As so coastruod the original grant included the di.sputcd tract. The 
Court therefore gave judgment for the plaintiff. In the course of iLs opinion the 
Court said: “The act of the general assembly, confirming Kimberly’s line operated 
to restrict and limit the western extent of the jurisdiction of the town of Sym.sbiiry, 
but could not legally operate to curtail the line before granted to the proprietors of 
the town of Symsbury without their con.sent.” It is this last statement that gives 
Professor Haines his excuse for saying that this case involved an “act of assembly, 
taking property without consent of owner” and that the decision was: “Act invali¬ 
dated—contrary to fundamental law.” There is not, however, the slightest warrant 
m the case for either of the statements. The General Assembly never intended to 
take anything from the town of Symsbury, as the second grant was specifically of 
lands lying “west of Symsbury.” And the only thing that the Court held was that 
the Kimberly line did not establish the westerly boundary of the Symsbury grant. 
In this connection it must be remembered that at the time of the survey which 
established the Kimberly line, both grants had already been made, and there was 
no new grant made after that line was established. What was included in the second 
grant could not, therefore, have possibly depended on the Kimberly line, which was 
not in existence when that grant was made, but on the meaning of the original grant 
1 i 1 of the town of Symsbury—since the second grant expressly ex¬ 

cluded the tract granted to the Proprietors of Symsbury as it stood then. The 
court, therefore, very properly concluded that the establishment of the Kimberly 
me was probably intended to establish the municipal boundaries, rather than to 
Kc property from one person and give it to another. 



56 


GO\^RNMENT BY JUDICIARY 


V. Waddington, decided in the Mayor’s Court of New York 
City in 1784. This was not only a real case, but a very famous 
case indeed. The law involved was one of the controversial laws 
of the time—one of the many confiscation laws passed by the 
several States against the ^Toyalists” or ^‘Tories.” It was particu¬ 
larly important because it involved the treaty by which the War 
of the Revolution was ended and the independence of this country 
recognized, which then had been but recently signed. No less a 
person than Alexander Hamilton was one of the counsel, and the 
judge was a well-known lawyer of his day. This case appears on 
every list of “precedents” ever compiled, and is usually trotted out 
as a famous precedent by people who had never even heard of the 
Symshury case, for instance, or of Mr. Josiah Phillips and his case. 
But while the case was both real and important, it is certainly not 
a precedent for the Judicial Power. In its time the case aroused a 
great amount of feeling, and the judge who decided was accused 
of overriding the law. But all of this has nothing to do with our 
problem, nor does it bear on our subject except in a way the very 

reverse from that asserted by the “precedent” seekers. What 
actually happened was this: 

The case, as already stated, involved our international relations, 
and threatened to reopen the conflict with Great Britain which 
had just been closed. The court therefore gave the law in question 
what may be considered a strained meaning so as to avoid a con¬ 
flict between the law and the Peace Treaty. This caused a great 
outcry against the court. Indignation meetings were held, and 
heated resolutions were passed, not only by these meetings but 
even by the House of Assembly. In these resolutions it was said 
that the court had refused to enforce a law of the State or declared 
it null and void. Hence this case's great reputation among the 
“precedent”-compilers. But the honest and scholarly Coxe 
frankly recognizes that if this is a “precedent” at all, it is a 'prece¬ 
dent against the Judicial Power, Says he: 

court did not directly pass upon the nature of con- 
f ween state statutes and the state constitution, it felt com- 
V 0 ay down the law of legislation in terms fully securing the 
^premacy of the legislature and the subordination of the judiciary, 
j s exposition of the law was correct, it was certainly a necessary 
nsequence that no court could hold any statute void, because 
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judicially ascertained by it to be unconstitutional/* (Coxe, op. 
cit. p. 224) 

And again: 

“TOat follows the foregoing exposition of federal right is 
nothing like any claim for judicial competency to hold legis¬ 
lation void because ascertained to be contrary to federal or to 
constitutional right. The modest claim made on behalf of the 
judiciary was merely to a judicial discretion within the limits of 
Blackstone’s tenth rule for construing statutes. This was conse¬ 
quently a claim to a judicial discretion confined to matters col¬ 
lateral to the principal matters of a statute in cases unforeseen. 
In such cases, as the intention of the legislature was not clear, a 
reasonably judicial presumption concerning the same was rightful. 
The discretion, which Blackstone claimed for an English court, 
asserted for a New York court, but nothing more. Every¬ 
thing more was disclaimed, 

“Closely following Blackstone’s words and ideas, the court 
observed: The supremacy of the Legislature need not be called 
into question; if they think fit positively to enact a law, there is 
no power which can controul them. When the main object of 
such a law is clearly exj^ressed, and the intention is manifest, the 
Judges are not at liberty, altho' it appears to them to be un¬ 
reasonable, to reject it: for this were to set the judicial above the 
legislative, which would be subversive of all government. 

“ ‘But when a law is expressed in general words, and some 
collateral matter, which happens to arise from those general 
words is unreasonable, there the judges are in decency to conclude, 
that the consequences were not foreseen by the legislature; and 
therefore they are at liberty to expound the statute by equity, and 
only quoad hoc to disregard it. 

“ ‘When the judicial make these distinctions, they do not 
controul the legislature; they endeavour to give their intention its 
proper effect.' 

“This is the substance of the authorities, on a comprehensive 
view of the subject; this is the language of Blackstone in his cele¬ 
brated commentaries, and this is the practice of the courts of jus¬ 
tice, from which we have copied our jurisprudence, as well as the 
models of our internal judicatories. 

“Blackstone’s tenth rule for construing statutes in England 
under an unwritten constitution was thus adopted bodily by a 
court of New York under a written constitution. . , . 

“The bearing of the law of the opinion upon the case of a con¬ 
flict between a state statute and the state constitution is obvious. 
If Blackstone's doctrine was the law of New York, no court could 
ever reject a statute in order to obey the constitution, although 
the latter was written. If a court could do so, the law of legislation 
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would be based upon a denial of Blackstone’s doctrine. Thus, if 
the opinion be correct, the question whether a statute be constitu¬ 
tional or not, could never be a judicial, and must always be an 
extrajudicial question. All courts must be bound by all statutes 
of the legislature, . . . 

^ “On the whole matter of the case of Rutgers v. Waddington 
it is, therefore, correct to say that according to the law of the opin¬ 
ion, no court could decide a questioned statute unconstitutional 
and hold it therefore void” (Coxe, op. cit. pp. 230) 

The next real case is Trevett v, Weeden, not less famous, either 
in history or in the “precedent’^-lists, than Rutgers v, Waddington. 
This case was decided in the Courts of Rhode Island in 1786. It 
was like Rutgers v. Waddington in that it was of great popular 
interest and related to one of the great controversies of the time— 
the issue of paper-money by the states, supposed to be one of the 
reasons for the adoption of the United States Constitution, and 
certainly the reason for one of its provisions, that which restrains 
the states from emitting bills of credit. And, like Rutgers v. Wad¬ 
dington, it met with popular disapproval. The judges who de¬ 
cided it were haled before the Legislature, and came very near 
being removed from office for their decision, and were only saved 
by a technicahty. Four of the five judges who decided the case 
were actually dropped at the end of the year—the judges in Rhode 
Island at that time being appointed by the legislature from year to 
year. If there are any ‘^precedents” at all, this case certainly is 
entitled to head the list. It is therefore worth our while to take a 
close look at it. 

As already stated, this case involved the controversial subject, 
paper-money. But that must not be taken to mean that the ques¬ 
tion of the power of the state to issue paper-money was either 
questioned or in any way involved in the decision. It is commonly 
said that the question involved was whether the legislature could 
pass an act depriving a person of trial by jury. So Prof. Haines, 
for instance, in his notations on his list, says with reference to 
this case, as to the question involved: “Summary conviction with¬ 
out a jury”; and as to the decision itself: “Conviction without a 
jury regarded as contrary to fundamental law.” 

As a matter of fact there was no such decision; i.e., the court 
did not hold the law in question unconstitutional either for the 
reason stated by Prof. Haines or for any other reason. What 
actually happened was this: In May, 1786, the Legislature of Rhode 
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Island passed an act providing for the emission of paper-money. 
This law was naturally unpopular with the propertied classes. 
There was danger of the law being circumvented, and therefore the 
legislature, in June of the same year, enacted that any person who 
should refuse to receive paper-money in exchange for goods on sale 
at the face-value of the bills should, upon conviction, be fined 
£100 for the first offense, and for the second offense he should, in 
addition to being fined, be adjudged incapable of being elected to 
any office of honor. It seems that the severity of the law was not 
deemed sufficient to insure its enforcement, if its enforcement be 
left to the ordinary routine of the courts; and so, in August of the 
same year, the legislature passed a third law, which provided that 
offenses against the paper-money statute should be tried by a 
special court, which was to proceed in the following manner: 

“That the said court, when so convened, shall proceed to the 
trial of said offender; and they are hereby authorized so to do, 
without any jury, by a majority of the judges present, according to 
the laws of the land, and to make adjudication and determination; 
and that three members be sufficient to constitute a court.” 

Mr. John Weeden, the defendant in this celebrated case, was 
a butcher. Mr. John Trevett, the plaintiff, offered to Mr. Weeden 
paper-money for the current price of meat as if it were coin of the 
realm, which Mr. Weeden refused to accept. Mr. Trevett there¬ 
upon brought this action for the fine, which was evidently payable 
to the informer or aggrieved party. The defendant, in his answer, 
raised various questions, among them the following: That the 
law under which he was being tried had expired and was no longer 
in force; and that it was unconstitutional and void “for that the 
court is not authorized or empowered by said act, to impanel a 
jury to try the facts charged in the information, and so the same 

is unconstitutional and void.” 

It seems that the case was argued by a very famous lawyer, 
who afterward himself reported the case in pamphlet form. In his 
argument this learned lawyer made many points, including the 
ones mentioned above, and also another point which is of im¬ 
portance in this connection, namely, that the act was impossible 
of performance within the meaning of Blackstone’s rule that laws 
impossible of performance may be disregarded. This point was 
argued at great length, the gravamen of the argument being that 
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the law contains two contradictory provisions, and therefore can¬ 
not be carried out by the court—namely, that the court should 
proceed without a jury and that it should also proceed according 
to the law of the land. These provisions, argued the astute law¬ 
yer, are contradictory, because, on the one hand, the ‘law of the 
land” as it is understood in Rhode Island includes trial by jury; 
while, on the other hand, the law expressly provides for the judges 
to proceed without a jury. The decision oj the court was that it 
had no jurisdiction, and therefore dismissed the complaint. 

For this decision, as already stated, the judges were haled 
before the legislature to answer for their conduct. 

It is not historically known just what the judges said when 
they appeared before the legislature. It is certain that some of 
them made speeches which may be variously interpreted. The 
report extant would indicate that the principal point raised by the 
judges before the legislature in their defense was not the unconsti¬ 
tutionality of the law in question, but rather that they, as judges, 
were not answerable to the legislature for what they did, except in 
cases of impeachment, and also that the legislature was bound by 
the record of the decision itself, which said nothing about uncon¬ 
stitutionality. In other words, the position of the judges was that 
while they were answerable for their acts, they could not be asked 
for any reasons for any decision except as the same may appear in 
the record. And since the record did not contain any statement 
to the effect that they had declared any act of the Assembly void, 
or had refused to enforce any act of the legislature, they could not 
be called to account for their action in this case. 

Much has been made of the alleged arguments of the judges 
before the legislature upon the unconstitutionality of the law as 
a proof not only of the fact that the law was actually held uncon¬ 
stitutional, but also of the courage of the judges in upholding their 
views before the legislature upon whom they were dependent for 
their positions. But a careful inspection of the report will show 
that these speeches have been entirely misconceived. The judges 
never took the position before the legislature that they had de¬ 
clared the law unconstitutional or void. On the contrary, they 
pointed to the record, which did not contain any such statement. 
The speeches with respect to the question of constitutionality of 
the law were made in an entirely different connection, as can be 
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seen from the following report of Judge Howell’s speech. Of Judge 
Howell the not-unbiased reporter says: 

“He observed, that the order by which the judges were before 
the House might be considered as calling upon them to assist m 
matters of legislation, or to render the reasons of their judicial 
determination, as being accountable to the legislature for their 
judgment. 

“T/iat in the former point of view, the court was ever ready, as 
constituting the legal counsellcrs of the State, to render every kind 
of assistance to the legislative, in framing neiu or repealing former 
laws: hut that for the reasons of their judgment upon any question 
judicially before them, they were accountab/c only to God and 
their own conscience. 

‘'Under the first head, the honorable gentlemen pointed out the 
objectionable parts of the Act upon which the information was 
founded, and most clearly demonstrated, by a variety of conclusive 
arguments, that it was unconstitutional, had not the force of a law, 
and could not be executed. His arguments were enforced by many 
authorities of the first eminence, in addition to those produced 
upon the trial. But as this part of the subject hath in a great 
measure been anticipated, we shall not enter into a further detail, 
concluding that the legal defence of the court, in showing That 
they were not accountable to the legislature for the reasons of their 
judgment/ will be more interesting to the public: 

“Here it was observed, that the legislature had assumed a fact, 
in their summons to the judges, which was not justified or war¬ 
ranted by the records. The plea of the defendant, in a matter of 
mere surplussage, mentions the Act of the General Assembly as 
unconstitutional, and so void.* hut the judgment of the court 
simply is, 'that the information is not cognizable before them/ 
Hence it appears that the plea hath been mistaken for the judg¬ 
ment. 

“Whatever might have been the opinion of the judges, they 
spoke by their records, which admitted of no addition or diminu¬ 
tion. They might have been influenced respectively by different 
reasons, as the whole Act was judicially before them, of which, it 
being general, they could judge by inspection, without confining 
themselves to the particular points stated in the plea.’^ (Thayer 
Cases on Constitutional Law, Vol. I, p. 76) 

It thus appears, upon close examination, that even this great 
“precedent” is not much of a precedent for the Judicial Power. If 
anything, it is a precedent, or at least a very cogent argument, 
agamst the claim that such such a power was recognized, or such a 
claim tolerated. That it is not a precedent is clear both from the 



62 


GOVERNMENT BY JUDICIARY 


record of the case itself, as well as from Judge Howell’s speech, in 
which he specifically said that the statement in the plea that the 
act in question was “unconstitutional and void” was mere sur- 
plussage. We have therefore here the assurance of Judge Howell 
himself that the question of unconstitutionality was not the ground 
of decision. 

But while the case is not a precedent, it is of great significance. 
Certainly, if the judges had only exercised a recognized power the 
legislature would not have dared to hale them before its bar as if 
they were criminals; and had an insane legislature dared do such 
a thing, the judges would certainly not have denied their faith, but 
would have frankly avowed their belief in the power of the judi¬ 
ciary to declare laws unconstitutional. In fact, if such had been 
at least their own belief they would have said so in the first 
instance, in deciding the case itself. And it would certainly seem 
doing scant honor to Judge Howell and his associates to assume 
that after they had declared a law unconstitutional they cravenly 
denied the fact when they appeared before the legislature, assur¬ 
ing that body, in cowardly fashion, that the plea of unconstitu¬ 
tionality was mere surplussage. And this cowardice would then 
be emphasized by Judge Howell's introducing his arguments 
against the constitutionality of the act by the statement that 
he was speaking not in his capacity of fudge, hut in his character 
of advisor to the legislature in assisting the framing or repealing of 
laws. The entire proceeding before the legislature furnishes in¬ 
controvertible proof of the fact that while the judges considered 
the law unconstitutional, they did not think that they had the 
power to disregard it on that account.* 

* The conclusions reached in the text from an examination of the reported 
speeches of the judges, are substantiated also by the arguments of the counsel, Gen¬ 
eral Varnum, who represented the plaintiff in the case and also represented the 
judges before the Legislature, and who reported the case—his report being, prac¬ 
tically, our only source of information as to the actual occurrences. In the course 
of his argument Mr. Vamum quoted the following from Locke: 

“Whenever the legislators endeavor to take away and destroy the property of 
the people, or to reduce them to slavery under arbitrary power, they put themselves 
into a state of war with the people. . . . When the legislators act contrary to the 
end for which they were constituted, those who are guilty, are guilty oj rebellion.” 

And then he said, on his own account: 

"But as the Legislative is the supreme power in government, who is to judge 
whether they have violated the constitutional rights of the people?—I answer, their 
supremacy (consisting in the power of making laws agreeably to their appointment) 
is derived from the constitution, is subordinate to it, and therefore, whenever they 
attempt to enslave the people, and cany their attempts into execution, the people 
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We now come to the last case on the list —Bayard v. 
Singleton, decided in North Carolina in 1787. There is con¬ 
siderable doubt as to whether the Framers of the Constitution 
knew of the existence of this case at the time of framing, since it 
happened so near in point of time that it is hardly likely for the 
information to have reached Philadelphia. However, this question 
is unimportant. If what we have said before be correct, the deci¬ 
sion of this case, single-handed, could not of course have influenced 
the action of the Constitutional Convention, even if known to 
them. The case is interesting, nevertheless, as indicating contem¬ 
porary opinion. 

In this respect, it should be noted first of all that the case was 
denounced vehemently when it became known; among others by 
one of the best known Framers. Of course it had its defenders, 
among them James Iredell, subsequently one of the Associate 
Judges of the United States Supreme Court, who was leading 
counsel in this case. Much has been made by “precedent”-seekers 
of the decision in this case. It has been heralded far and wide as 
one of the cases in which the judiciary stood up for the protection 
of constitutional rights, protecting the minority against the 
tyranny of the majority. And it may be admitted that there is 
probably more justification for that claim in this case than in any 
of the others, not excluding Trevett v. Weeden. Like Trevett v. 
Weeden, it is a real case—i.e., a case in which questions of consti¬ 
tutionality were at least raised. And it is the only case for which 
the claim may be plausibly made that a constitutional question 
was actually decided. Excepting, of course, Rutgers v. Wadding- 
ton; in which, however, the decision was the wrong way, from 

themselves will judge, as the only resort in the last stages of oppression. But when 
they proceed no farther than merely to enact what they may call laws, and refer 
those laws to the Judiciary Courts for determination, then, (in discharge of the 
great trust reposed in them, and to prevent the horrors of civil war, as in the pres¬ 
ent case) the Judges can, and we trust your Honours will, decide upon them. . . . 
Let the question then' fairly be stated. Then General Assembly have made a law, 
and directed the Judges to execute it by a mode of trial repugnant to the constitu¬ 
tion. 'What are the judges to resolve?—Did the nature of their jurisdiction admit of 
fi'Jch a mode of trial at the times of their appointment and taking the oath of 
office?—Surely it did not. The Act of Assembly then erects a new office, the 
exercise of which, other things being equal, they may undertake or refuse, at their 
own option. There is no duty, no obligation in the way. In refusing, they incur 
no penalty; nor can their so doing work a forfeiture of their offices as Judges of the 
Supreme Judiciary Court. But when it is considered that the exercise of this office 
would be acting contrary to their oath of allegiance, and the oath of office, they are 
hound to reject it, unless the General Assembly have power to absolve them from 
their oaths and compel them to accept of any appointment they may be ples°ed to 
make.” (The Case Trevett v. Weeden. Providence, 1787) 
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the point of view of the “precedent”-seekers. But upon closer 
scrutiny it will be found that, while it is in somewhat better con¬ 
dition as a “precedent” than Trevett v. Weederij it is still a prece¬ 
dent for very little. 

To begin with, it is like Trevett v. Weeden in that no opinion 
deciding a law unconstitutional was given, although a law was 
certainly disregarded. In the second place it should be noted 
that the law thus disregarded was not a general law, but a special 
law affecting a special class of suitors. And thirdly—and this is 
the most important point—that the law in question was not a law 
affecting rights generally, but a law concerning judicial procedure. 
Such a law could be disregarded by courts who claim no right to 
disregard general laws,—on the ground that, under a constitution 
providing for the separation of power, the judiciary have a right to 
decide what they will and what they will not take cognizance of. 
In other words, an independent judiciary may very well claim that, 
although the courts may be bound to enforce the laws as made by 
the legislature whenever these laws came before them in the 
adjudication of cases, the legislature may not prohibit the judiciary 
from taking cognizance of any justiciable matter. And this is 
exactly what happened in this case. 

Like Rutgers v. Waddington^ this case involved the question 
of “war legislation confiscating Tory estates,”—North Carolina 
having passed a confiscation act in common with the other 
states, which confiscated the estates of the Loyalists or Tories. 
Under this act the confiscated estates were turned over to com¬ 
missioners who were empowered to sell them, and who did sell 
them to various people. After the close of the Revolutionary War 
and the conclusion of the treaty of peace with Great Britain, 
numerous suits were brought by descendants or grantees of the 
original owners for the reclamation of these estates. The present 
action was one of these suits, and attracted wide attention because 
it was in the nature of a test case. The confiscation laws were not 
involved, however; at least, not in the decision. The act involved 
had nothing to do with title to the confiscated property as such, 
but merely with court procedure concerning litigation over it. It 
seems that in order to protect those who derived their title from 
the commissioners of confiscated estates, the legislature of North 
Carolina passed a law that whenever a suit in ejectment be brought 
and the defendant should file an affidavit that he held his title by 
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grant of the confiscation commissioners, the complaint should be 
dismissed on motion without any further hearing or trial. It seems 
that under this act the mere filing of the afiBdavit was sufficient 
not only to prevent a trial upon the merits, but that the court 
could not even examine into the truthfulness of the affidavit itself. 
It was this statute that was involved in this case. The action first 
came up in May, 1786, and the attorney for the defendant moved 
for a dismissal of the complaint without a trial,—the defendant 
having filed the required affidavit stating that he held by grant 
from the confiscation commissioners. The court then heard argu¬ 
ment, but made no decision. It is reported, however, that one of 
the judges made some remarks concerning ‘Those fundamental 
principles comprised in the constitution dividing the powers of 
government into three separate and distinct branches, to wit, legis¬ 
lative department, judicial department, and executive department, 
and assigning to each several and distinct powers, and prescribing 
their several limits and boundaries,” but that he said this “without 
disclosing a single sentiment upon the cause of the proceeding, or 
the law introduced in support of it.” (Thayer, Cases on Constitu¬ 
tional Law, Vol. 1, p. 79) 

In May of the following year (1787) counsel for the defendant 
renewed the motion to dismiss, and this produced a very lengthy 
debate from the bar. 

“Whereupon,—says the report—the court recommended to the 
parties to consent to a fair decision of the property in question, by 
a jury according to the common law of the land, and pointed out 
to the defendant the uncertainty that would always attend his 
title, if this cause should be dismissed without a trial; as upon a 
repeal of the present Act (which would probably happen sooner 
or later), suit might be again commenced against him for the 
same property, at the time when evidences, which at present were 
easy to be had, might be wanting. But this recommendation was 
without effect.” 

The court then proposed another mode of settlement of the dis¬ 
pute, which proved equally futile. The report then proceeds as 
follows: 

“The court then, after every reasonable endeavor had been 
used in vain for avoiding a disagreeable difference between the 
legislature and the judicial powers of the State, at length with 
much apparent reluctance, but with great deliberation and firm- 
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ness, gave their opinion separately, but unanimously, for overrul¬ 
ing the aforementioned motion for the dismission of the said suits.” 

The reporter then proceeds to give the reasons which the court is 
supposed to have assigned for this decision, namely, that the legis¬ 
lature could not take away a citizen’s right to a trial with respect 
to his property in accordance with the law of the land. 

The case was thereupon tried and the defendant got the verdict. 

Two things are clear from the foregoing; 

First—that no general law was involved in the case, but a spe¬ 
cial law which the court evidently thought invaded its rights as a 
court under the constitution, in the distribution of the powers of 
government. Not only did this case not involve the confiscation 
laws as such, but it did not even involve the question of trial by 
jury, which it is commonly alleged to have involved. For the 
question was not whether a trial ought to be with or without a jury, 
but whether there should be a trial at all—that is to say, whether 
the judges had a right to hear the case. And one need not be a 
supporter of the Judicial Power in any of its formulations in order 
to believe that the Judiciary have a right to hear and determine 
cases. One need not be a supporter of the Judicial Power in order 
to believe that the Legislature may not abolish all courts when the 
constitution provides for their existence. It is manifestly one 
thing to say that the courts are to administer the laws made by the 
legislature, and quite another to say that the courts must disband 
when so ordered by the legislature. And the same reasoning may 
well be claimed to apply to a statute which prevents the courts not 
only from determining but even from hearing a certain class of 
cases. It may very well be claimed with a good show of reason 
that such an act of the Legislature was a revolutionary act, an 
attempt to abolish the Constitution by depriving the Judiciary of 
its rightful function of hearing cases^ which may well be countered 
by the Judiciary with another revolutionary act, that of disobe 3 dng 
the mandate of the Legislature. We shall see further below, that 
that was in fact the theory of the Judicial Power held by those 
framers of the Constitution, and their contemporaries, who favored 
the Judicial Power. It goes without saying that the claim that a 
revolutionary act on the part of the Legislature may necessitate 
or justify an equally revolutionary act on the part of the Judiciary 
is on an entirely different plane from the claim that in the ordinary 
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course of government the Judiciary has the right to set aside legis¬ 
lative enactments, passed in due form, when its interpretation of 
the Constitution differs from the interpretation placed upon it by 
the Legislature. 

As already stated, this case—which was known in the litera¬ 
ture of the time as the Newhern Case —caused a great contro¬ 
versy between two political leaders, and people naturally took 
sides. Those who supported the decision supported the reasoning 
which is outlined above; while those who opposed it claimed that 
even if the Legislature were to clearly and manifestly violate the 
Constitution, no court could, or should, have the power to disre¬ 
gard the clearly expressed mandate of the Legislature as the 
Legislature is responsible to the people only, and for the time being 
embodies the supreme will of the people. To disregard the will of 
the Legislature would, therefore, ^‘be subversive of all government,” 
as was said by the learned judge who decided the case of Rutgers 
V. Waddington^ 

This exhausts the list of cases bearing on the subject. But we 
cannot leave the subject of “precedents'* without adverting to the 
great speech which James Otis made in 1761 in the famous case of 
the Writs of Assistance. Ordinarily, one would not refer to a 
lawyer’s speech as proof of law, or as a “precedent” of any kind. 
Lawyers, in a certain class of murder cases, frequently appeal to the 
so-called “unwritten law.” But no one would consider the “un¬ 
written law” an actual law for that reason, or cite it as a precedent 
in a legal argument. But Otis is usually trotted out by the sup¬ 
porters of the Judicial Power whenever the question of “precedent” 
is under discussion. Not by all, of course. The scholarly Coxe, for 

® The most important of the contemporary documents with respect to Bayavd 
V, SingleloTi was an exchungs of letters between James Iredell, later an Associate 
Justice of the United States Supreme Court, and Richard Dobbs Spaight, one of 
the Framers* In a letter written from Philadelphia while he was attending the 
Constitutional Convention, Spaight said: 

^^I do not pretend to vindicate the law which has been the subject of con¬ 
troversy; it is immaterial what law they have declared void; it is their usurpation 
of the authority to do it, that I complain of, as I do positively deny that they have 
any such power. . • , /t would hove been ebsurd, and coulTQTy to the practice of all 
the world, had the constitution vested such power in them, as would have operated 
as an absolute negative on the proceedings of the legislature, which no judiciary 
ought ever to possess, and the state, instead of being governed by the representa¬ 
tives in general assembly would be subject to the will of three individuals, who 
united in their own persons the legislative and judiciary powers, which no monarch 
in Furope enjoys, and which tsouW be itiote demotic than the Homan decemviTatep 
and equally ineujjerahle!^ 
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instance, ignores him utterly. But Professor Haines takes him very 
seriously. On page 52 of his book Prof. Haines says: 

“The doctrine of Coke was perhaps definitely and positively 
introduced into the law of the colonies by James Otis in his well- 
known argument on the Writs of Assistance, February, 1761. In 
opposing general search warrants, sanctioned by an act of Parlia¬ 
ment, Otis maintained that reason and the Constitution were both 
against this kind of writ. In the argument of Otis the doctrine of 
judicial supremacy was not only strongly asserted, but it was also 
thereby made an issue of significance to all the colonies in their 
resistance to the home government.” 

This is a strong statement, and one would naturally expect 
some supporting proof in a learned work by a learned author. But 
no such proof is vouchsafed us by Professor Haines. And the 
known facts are quite to the contrary. At least, as far as the most 
important part of the statement is concerned—namely, that Coke’s 
statement was definitely and positively introduced into the law of 
the colonies by James Otis. The only way a doctrine becomes part 
of law is by its being embodied in judicial decisions. Unless, of 
course, it is embodied in some legislative enactment; and of this 
there is no claim. But we have already seen that there is not a 
single decision during the entire colonial period in which this doc¬ 
trine had been embodied. It is therefore to be taken for granted 
that this doctrine was no more part of “the law of the colonies” 
after Otis’ speech than before it. 

It is also worthy of note in this connection that the case in 
which this doctrine is supposed to have been asserted, as a pre¬ 
liminary to its being “definitely and positively introduced into the 
law of the colonies,” went against Otis, the decision of the court 
being in favor of issuance of the Writs of Assistance, If, therefore, 
the case of the Writs of Assistance is to be regarded at all as a 
“precedent,” it certainly is a very strong precedent against the 
prevalence of the doctrine in colonial times. 

But even this is not all. As a matter of fact, the doctrine of the 
Judicial Supremacy was neither “strongly asserted” in Otis’ speech, 
nor “thereby made an issue of significance to all the colonies in 
their resistance to the home government.” 

More than that: The question of Judicial Supremacy was not 
even a significant issue in the case in which Otis made his speech. 
And for the simple reason that, contrary to Prof. Haines’ assurance, 
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general Writs of Assistance were 7iot sanctioned by any act of 
Parliament. 

We have no less an authority than James Otis himself for this 
proposition. In fact, that was Otis’ principal point in his great 
argument; although he did, incidentally, say that if there were 
such an act it would be unconstitutional. The truth is that in the 
passage quoted above, Prof. Haines gives us a new reading of 
American History,—a reading almost as startling as the declara¬ 
tion of the learned committee of the New York State Bar Associa¬ 
tion that the American Revolution was a lawyers’ revolution de¬ 
signed to enthrone on this continent Lord Coke’s doctrine of 
Judicial Supremacy. For the significance of Otis’ speech was not 
its legal learning or any legal or governmental doctrine therein 
announced, but the clarion call of revolt which it sounded. Not, 
however, a revolt on behalf of the judiciary against Parliament, 
but on behalf of the American colonies against the British govern¬ 
ment,—and particularly against the British Government as repre¬ 
sented by the King and the courts^ if any part of that government 
IS at all to be singled out for special attention. In order that the 
true significance of the Otis speech be understood, a few of the 
facts must be stated in connection with that case as well as Otis’ 
famous speech. 

To begin with, as already stated, there was no act of Parlia¬ 
ment for the issuance of General Writs of Assistance; and the 
claim of the lawyers for the Crown when they applied for the writs 
m question was that their issuance was sanctioned by English court 
precedents^ namely, the English Court of Exchequer. It is true 
that in the course of the argument of the lawyers for the Crown, as 
that argument comes to us in fragmentary fashion, one of them is 
reported to have tried to show, by a very involved process of 
reasoning, that to refuse the writ applied for would be flying in the 
face of an act of Parliament. But the counsel who opposed the 
issuance of this writ, including Otis, countered this point by show¬ 
ing that this claim was utterly unfounded, and that the practice 
of the Exchequer Court was not sanctioned by any act of Parlia¬ 
ment. The only authority which counsel for the Crown could 
produce, as to which there could be no question, was one judicial 
precedent. And it was evidently on the strength of this “prece¬ 
dent” that the writ was allowed by the American court. It was 
therefore only natural that Otis should concentrate his attack upon 
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this “precedent,” and not on any act of Parliament. And a read¬ 
ing of his speech in the form in which it has reached us shows that 
that was actually what he did, and that the reference to acts of 
Parliament against the constitution being void was only incidental, 
and merely a flight of oratorical fancy. 

That that statement was bad law when made, is now beyond 
question. And we have the highest authority for asserting that 
even the alleged authorities mentioned by Otis,—namely, Coke, 
Hobart, and Holt,—were not particularly well used by him. This 
authority is no other than the great Massachusetts jurist, Horace 
Gray, for many years an Associate Justice of the United States 
Supreme Court, and, incidentally, the editor of Otis* speech in 
Quincy^s Reports, In an appendix to Quincy’s Reports, Judge 
Gray says: 

“But Otis, while he recognized the jurisdiction of Parliament 
over the Colonies, denied that it was the final arbiter of the justice 
and constitutionality of its own acts; and relying upon words of 
the greatest English lawyers, and putting out of sight the circum¬ 
stances under which they were uttered, contended that the validity 
of statutes must be judged by the courts of justice.** (Thayer, 
Cases, Vol. 1, p. 48: Quincy’s Rep. appx. 1, 520) 

And now about the celebrated speech itself: 

It should be noted, first of all, that there is no contemporaneous 
report of the speech, and that our main reliance is a report, made 
in his old age, by John Adams, who, as a young man, had heard the 
speech, and had taken some notes of the same,—a slim reliance, 
surely, to be made the basis of anything more than a general char¬ 
acterization. But such as it is, it is nevertheless very interesting, 
although in an entirely different way from that asserted by Prof. 
Haines and the other seekers after precedents in support of the 
Judicial Power. For this account proves that, whatever the doc¬ 
trine asserted, it was actually considered revolutionary by the 
speaker himself, and was so understood by his hearers. 

Otis began by saying: 

“I take this opportunity to declare, that whether under a fee 
or not (for in such a cause as this I despise a fee) I will to my dying 
day oppose with all the powers and faculties God has given me, 
all such instruments of slavery on the one hand, and villany on the 
other, as this writ of assistance is.” 
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He then proceeded as follows: 

*Tt appears to me the worst instrument of arbitrary power, 
the most destructive of English liberty and the fundamental prin¬ 
ciples of law, that ever was found in an English law-book. . . . 

“In the first place, may it please your Honors, I will admit that 
writs of one kind may be legal; that is, special writs, directed to 
special oflBcers, and to search certain houses, etc., specially set forth 
in the writ, may be granted by the Court of Exchequer at home, 
upon oath made before the Lord Treasurer by the person who asks 
it, that he suspects such goods to be concealed in those very places 
he desires to search. The act of 14 Charles II. which Mr. Gridley 
mentions, proves this.” 

Then follows the main body of the argument, which is directed 
to proving that the general writ applied for is different from the 
special writs which are proper, and showing the enormity of 
general writs as an instrument of oppression. After having de¬ 
nounced these writs in unmeasured terras, Otis concluded his 
speech as follows: 

“Let us see what authority there is for it. Not more than 
one instance can be found of it in aU our law-books; and that was 
in the zenith of arbitrary power, namely, in the reign of Charles IL, 
when star-chamber powers were pushed to extremity by some ig¬ 
norant clerk of the exchequer. But had this writ been in any book 
whatever, it would have been illegal. All precedents are under the 
control of the principles of law. Lord Talbot says it is better to 
observe these than any precedents, though in the House of Lords, 
the last resort of the subject. No Acts of Parliament can establish 
such a writ; though it should be made in the very words of the 
petition, it would be void. An act against the constitution is void. 
(vid, Viner.) But these prove no more than what I before ob¬ 
served, that special writs may be granted on oath and probable 
suspicion. The act of 7 & 8 William III., tht the officers of the 
plantations shall have the same powers, etc., is confined to this 
sense; that an officer should show probable ground; should take 
his oath of it; should do this before a magistrate; and that such 
magistrate, if he thinks proper, should issue a special warrant to a 
constable to search the places. That of 6 Anne can prove no 
more.” 

Two points are clear from this speech. First, that the attack 
was not upon an act of Parliament, but upon a court precedent in 
favor of a court writ to be used by the minions of the King—his 
revenue officers. His declaration that acts of Parliament against 
the “constitution” were void was a mere oratorical flight, to be 
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taken no more seriously than his assertion that if the writ had 
been found in all of the law books it would still be illegal. 

Second, that the real meaning of the speech did not lie in any 
legal or existing constitutional doctrine announced, but in the defi¬ 
ance of the British Government and the spirit of revolt against 
the existing order which it showed. That this was the meaning 
attached to it by his hearers is proven by all accounts which have 
reached us, including that of John Adams, which is the main source 
of our information on this entire subject. 

Here is what John Adams^ biographer says of the speech and 
of the effect which it produced on John Adams: 

“It was in 1761 that Otis delivered his daring and famous argu¬ 
ment against the writs of assistance. This was the first log of the 
pile which afterward made the great blaze of the Revolution 
John Adams had the good fortune to hear that bold and stirring 
speech, and came away from the impressive scene all aglow with 
patriotic ardor. The influence of such free and noble eloquence 
upon the young man was tremendous. As his son classically puts 
it: ‘It was to Mr. Adams like the oath of Hamilcar administered to 
Hannibal.' He took some slight notes of the argument at the 
time, and in his old age he proved the indelible impression which it 
had made upon him by writing out the vivid story. His memo¬ 
randa, though involving some natural inaccuracies, constitute the 
best among the mea^e records of this important event. He said 
afterward that at this scene he had witnessed the birth of Ameri¬ 
can Independence. ‘American Independence was then and there 
born. The seeds of patriots and heroes, to defend the non sine diis 
animosus infans, to defend the vigorous youth, were then and there 
sown. Every man of an immense, crowded audience appeared to 
me to go away, as I did, ready to take arms against the writs of 
assistance. Then and there was the first scene of the first act of 
opposition to the arbitrary claims of Great Britain. Then and 
there the child Independence was born. In fifteen years, i.e., in 
1776, he grew up to manhood and declared himself free.' Such 
impassioned language, written in the tranquillity of extreme age, 
nearly three-score years after the occurrence, shows what feelings 
were aroused at the time. The seed which Otis flung into the mind 
of this youth fell upon a sufficiently warm and fertile soil." (John 
Adams^J, T. Morse; American Statesmen series, page 23) 
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EXPERIENCES WITH COURTS AND THE OPINIONS OF PHILOSOPHERS 

O UR excursion with Coxe into Continental European systems 
of law from the Roman Empire to modern times, and 
our investigation of English and American “precedents," 
have shown that with the single exception of the English case of 
Godden v. Hales (if that may be called an exception), there is no 
record of any court ever having declared a law of its own sover¬ 
eignty void for unconstitutionality. Godden v. Hales was con- 
cededly erroneous as well as tyrannous, and was speedily and 
emphatically reversed in such a manner that the doctrine there 
announced has never been heard of in England since. We have 
also seen that Mr. Coxe’s own modest claim at the end of his 
Historical Introduction was merely that the power in question was 
“not unknown" to the Framers of the United States Constitution 
when they met in Philadelphia in the summer and fall of 1787. 
Clearly, this is a slim basis for the assertion that the Framers 
actually intended to put it into the Constitution. Many things 
were not “unknown" to the Framers which were not embodied in 
the Constitution. The laws of the Medes and Persians were 
probably “not unknown" to the Framers, but no one claims that 
any of the institutions of those two great ancient nations found 
their way into our Constitution. We know as a fact that the insti¬ 
tutions of the ancient Greeks and Romans, and those of the me¬ 
dieval Roman Empire and of the medieval and modern Italian 
republics, were well known to the leading men among the Framers 
of the United States Constitution; but we also know that none 
of these institutions were embodied in that Constitution. Evi¬ 
dently, merely being not unknown to the Framers was an insuf¬ 
ficient qualification for an institution to commend itself for their 
adoption. As is only natural, an institution had to be favorably 
known to them, or at least to a majority of them, in order to be 
adopted. Was the Judicial Power in that category? That is the 
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real question which the supporters of the Judicial Power should 
answer. That is exactly what the supporters of the Judicial 
Power are trying to do when they claim that this power was “well 
recognized” in the jurisprudence of the time, and when they seek 
for precedents to prove their claim. But, as we have seen, that 
assertion is utterly unwarranted, and the search for precedents 
utterly futile. Under these circumstances, the power not being 
unknovm is rather an argument against the probability of its 
being embodied in the Constitution. For, when a known power 
is neither used nor expressly provided for, that is at least some 
indication that it is not very favorably considered. That non-user 
is in itself an argument against the existence of a governmental 
power, has been declared by no less an authority than the United 
States Supreme Court itself. 

We could therefore very well leave the subject to rest right here, 
since the burden of proof is certainly on the supporters of this 
power. It is for them to prove that the Judicial Power was in¬ 
tended to be embodied, and actually was embodied, in the Consti¬ 
tution; and not for those who oppose it to prove the negative. But 
we are ready to assume the laboring oar, and to prove affirmatively 
that, as a matter of fact, the historical experience with courts and 
judges with which the Framers were most familiar was such as to 
cause them to look quite unfavorably at the interference of courts 
in governmental matters; that government by judges was decidedly 
distasteful to them; and that nothing in their general philosophy 
of government was in any way calculated to counteract it. 

Of all books, the Bible was most familiar to the Framers, and 
its influence upon the thought of their ancestors for many genera¬ 
tions past is undoubted. The Bible was, therefore, their only 
source of information as to an historically authentic Government 
by Judiciary. According to this account, the Chosen People, after 
receiving their Law on Mt. Sinai, proceeded to establish a Govern¬ 
ment by Judiciary; and thereafter, upon their settlement in the 
Promised Land, they were governed by judges for quite a consid¬ 
erable time. And the results of the experiment are also told in the 
Bible. According to that authority, the Jews one day decided that 
they wanted a king, and asked the prophet Samuel to provide 
them with one; and our readers will probably recall the great 
efforts which the prophet made to dissuade them from that under- 
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taking, as well as the futility of his efforts/ In vain his warnings 
that the king would ill-use them in all kinds of ways; after all 
these warnings they still insisted on having a king. Their experi¬ 
ence with government by judges was evidently such that no 
tyranny of a mere king held any terrors for them—an opinion of 
judicial tyranny since approved by members of the United States 
Supreme Court. 

And the experience of the ancient Hebrews was not the only 
history that held a warning to the framers of the United States 
Constitution. The history of England, which was their own his¬ 
tory, held another, and quite as serious a one. A study of English 
history is not calculated to give courts and judges a particularly 
favorable character as far as government is concerned. There 
was, for instance, the great case of Godden v. Hales, beloved of 
searchers for “precedents.” We have read Macaulay’s account of 
it, and Coxe’s opinion of the case, its meaning and consequences. 
We know that case was equally discreditable to the judges from 
the point of view of politics as well as from that of law and history. 
Mr. Coxe’s statement that this decision was “erroneous when 
made,” puts the case rather mildly. As a matter of fact, the 
decision was a libel on the law of England, and the “precedents” 
relied upon by the judges almost pure fabrications." And all of 

^‘“This will be the procedure of the king who shall reign over you: he will 
take your sons and appoint them for himself for his chariots and for his horsemen; 

they shall run before his chariots; and he will appoint for himself commanders 
of thousands and commanders of hundreds, and some to do his plowing and to reap 

harvests and make his implements of war and the equipment for his chariots 
^^1 your daughters for perfumers, for cooks and for bakers. And he 

wul take the best of your fields and your vineyards and your olive orchards, and 
give them to his servants. And he will take the tithe of your grain crops and of 
your vineyards and give it to his eunuchs and to his servants. And he will take 
your menservants and your maidservants, and the best of your cattle and your 
*^8. and make use of them for his work. Ho will take a tenth of your flocks; and 
you yourselves will become his slaves. Then you will cry out in that day because 
01 your king whom you will have chosen for yourselves; but the Lord will not 
you in that day.’ 

But the people refused to listen to the voice of Samuel, and said, ‘No, but there 
shalUe a king over us.’ ” (First Book of Samuel, 8, 11-20.) 

* As to the precedents relied upon by the judges in Godden v. Hale see Appendix 
A, tnfra, at end of Vol. 1. The true condition of the law of England on the subject 
w stated thus by the eminent legal historians, Pollock, Maitland, and Holdsworth: 

It was a current opinion among the medieval doctors that rules of positive 
unicipal law were controlled by the law of nature, and not binding if they were 
ntrary to it; though some advocates of the Emperor’s independent authority in 
incon against the claim of universal supremacy for the Pope, avoided 

stron consequences by tempering the general proposition with a rather 

Drin^^ P^'c^niption that the acts of the lawful sovereign were right. Opposition to 
» ^ vindication of the law of nature was possible, but at the op- 

P^sers peril if he were mistaken, and not to be lightly entered upon. So limited, 
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this false law was used by the judges in the interest of kingly pre¬ 
rogative and the oppression of the people. No wonder it produced 
a revolution. But we should very much wonder if it made the 
Framers look favorably upon the Judicial Power. 

And this was not the only case that produced a revolution in 
England. The Great Revolution of 1640 was also produced by a 
court decision—a decision even more infamous than Godden v. 
Hales —the Ship Money case. It is rather curious that the 
searchers after “precedents” fail to mention this famous case, 
which was certainly at least as good a precedent as any; in fact, 
better than any other with the exception of Godden v. Hales. 
In this case also, “some of the judges who pronounced sentence 
. . . denied the power of Parliament to limit the high prerogative 
of the Crown,” just as in Godden v. Hales. And it was just as good 
a revolution maker—for it produced the Great English Rebellion, 
almost exactly half a century earlier. 

The English people also had the bitter experience of the Court 

this natural right can hardly be distinguished from the ultimate moral right, ad¬ 
mitted by all modem publicists, of resisting an intolerably bad government. How¬ 
ever, the doctrine without its politic qualification found an echo in England, where 
the king’s judges always looked on legislative interference with some jealousy—a 
jealousy too often warranted by the unworkmanlike manner in which Parliament 
has laid hands on the Common Law. We find a series of dicta, extending to the 
early part of the eighteenth century, to the effect that statutes contrary to “natural 
justice” or “common right” may be treated as void. This opinion is most strongly 
expressed by Coke, but, like many of his confident opinions, is extra-judicial. Al¬ 
though Coke was no canonist, we may be pretty sure that it was ultimately derived 
from the canonist doctrine prevailing on the Continent of Europe. In England it 
was never a practical doctrine. The nearest approach to real authority for it is a 
case of the 27th year of Henry VI., known to us only through Fitzherbert’s abridge¬ 
ment, where the court held an Act of Parliament to be inoperative, not because it 
was contrary to natural justice, but because they could make no sen.se of it at all- 
. . . At this day the courts have expressly disclaimed any power to control an Act 
of Parliament. Blackstone characteristically talks in the ornamental part of his 
introduction about the law of nature being supreme and, when he comes to par¬ 
ticulars, asserts the uncontrollable power of Parliament in the most explicit terms, 
following herein Sir Thomas Smith, a civilian whose political insight was much 
greater than that of the common la>vyer3 of his time.” (Pollock, Expansion of the 
Common Law, pp. 121-122.) 

• ^ always difficult to pin Coke to a theory, but he does seem distinctly to 

claim that the common law is above statute, and above prerogative—it assigns a 
place to both king and parliament. ... If this theory had been generally accepted 
the judges would have become the ultimate lawgivers of the realm—in declaring 
law they would have made law, wliich they w’ould have upheld even against statute. 

. . . Such language is far too vague to become a constitutional theory, and looking 
back at the statute book of the fourteenth, fifteenth and sixteenth centuries, it was 
indeed difficult to find any matter with which parliament had not meddled. The 
vigorous^ legislation of our medieval parliaments had rendered any theory of 1*^ 
above king, above king and parliament, an unworkable doctrine. It soon perished: 
year by year events^ showed that the struggle lay between sovereignty of king, and 
sovereignty of king in parliament. A poor relic of the theory lives on in Blackstone 
—the judges, he seems to think, might hold a statute void if it contravened the 
law of nature, but by Blackstone’s day this had become an impracticable speculative 
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of Star Chamber and of Chief Justice Jeffrys and his Bloody As¬ 
sizes. Probably no name in English history is more scorned and 
hated than that of Chief Justice Jeffrys, and deservedly so. And 1he 
name of the Court of Star Chamber has become a synonym in the 
English language for everything underhanded, sinister, and cruel; 
and its reputation as an instrument of government abhorrent to all 
free men is second only to that of the Holy Inquisition itself. 

We need only add here that the first assertion of the Judicial 
Power in England was under the first Stuart. That its first use (or 
attempted use) was under the second Stuart. That it complelely 
disappeared under the Commonwealth. That it was revived again 
upon the restoration of the Stuarts, as its most efficient instrument 
of oppression. And that it again disappeared completely with the 
abolition of absolutism in England by the Glorious Revolution. 
Surely, such a history was not calculated to recommend Lord 

tenet, and we may fairly say that it was destroyed by Bcnlhain.’' (Maitland, The 
Constitutional History o} England, pp. 300-301.) 

“Moreover, this doctrine of the supremacy of tlie law became a far more pr u;- 
tically workable principle by reason of its connection with BurliumenL. Abroad, as 
we shall see, the doctrine seemed to take the form of the supremacy of a funda¬ 
mental law which no power in the state could change, and only the lawj crs coiikl 
interpret. In England, at the close of the Middle Ages it was coming to mean the 
supremacy of a law which Parliament could change and modify; and becauj-e the 
lawyers worked in alliance with Parliament they rarely showed any desire to ques¬ 
tion the power of Parliament to make, change, or modify the law. Tlic dicta of 
Coke in Bonham’s Case, to the effect that the courts may pronounce to be \oi(l 
such Acts of Parliament as are unreasonable or impos.sil)le to be carried into elfeet, 
are founded upon very little medieval authority. ... In fact, .such dicta ^v•en' 
really contrary to the principles of the common law as understood liy Coke hitnself 
and other lawyers of the parliamentary school. The cases which Coke rites really 
only amount to decisions that the courts will, as a couu.sd of Edwaid lll.’.s rc'ign 
expressed it, interpret statutes “stricti juris.” They will interi)ret them, that is, so 
as to give them a meaning in accordance wifli estab!i.shcd principle, and they ounnot 
give any effect to them if they are meaningless. These are principle.s of interpreta¬ 
tion which would be accepted at the present day. , . . Thus we may say that at tlie 
end of this period the legislative supremacy of Parliament is fully recognized.” 
(Holdsworth, History of English Law, Vol. 2, pp. 441-444.) 

What might bo called the official view of modern Engli.'sh judges on the subject 
was thus stated by Mr. Ju.stico Willos in Lee v. Bude and Torringlon Junction Rail¬ 
way Co., decided in 1871 (L. R. 6 C. P. 576, 582): 

“I would observe, as to these Acts of Parliament, that they are the law of this 
land; and we do not sit here as a court of appeal from parliament. It was once 
^id--I think in Hobart—that if an Act of Parliament were to create a man judge 
in his own case, the court might disregard it. That dictum, however, stands as a 
warning, rather than an authority to be followed. We sit here as .semints of the 
Queen and the legi.slature. Are we to act as regents over what i.s done by parlia¬ 
ment wth the consent of the Queen, lords and commons? I deny that any such 
authority exists. If an Act of Parliament has been obtained improperly, it is for 
the legislature to correct it by repealing it; but so long as it exists as law, tlic Courts 
are bound to obey it. The proceeding.s here are judicial, not autocratic, which they 
would be if we could make laws instead of administering them.” 
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Coke s famous theory of government to the favorable consideration 
of the framers of the United States Constitution. 

That this period of English history, and the connection of the 
courts therewith, was fresh in the memory of the Revolutionary 
Patriots is proven by one of the “precedents” themselves—James 
Otis great oration, which we have already had occasion to discuss. 
We have previously called attention to those portions of Otis’ 
speech which showed that it is quite erroneously cited as a prece¬ 
dent. We shall now quote some other portions of that speech 
which show that, whether or not Otis was a great authority on law, 
he certainly was a good student of history, at least of English his¬ 
tory, and particularly those parts of English history which interest 
us here. For in his speech Otis says: 

I argue with the greater pleasure, as it is in favor of British 

liberty, at a time when we hear the greatest monarch upon earth 

declaring from his throne that he glories in the name of Briton, 

and that the privileges of his people are dearer to him than the 

most valuable prerogatives of his crown; and as it is in opposition 

^ a kmd of power, the exercise of which, in former periods of 

English history, cost one King of England his head, and another 
his throne. 

That Otis knew that it was the Ship Money case that cost 
Charles I his head, and that Godden v. Hales cost James II his 
throne, goes without saying. But, as if to emphasize the fact that 
in his mind these matters were intimately connected with courts 
and judges, Otis proceeds to declare: 

Not more than one instance can he found of it in all our law 
hooks; and that was in the zenith of arbitrary power, namely, in 
the reign of Charles II, when star-chamber powers were pushed to 
extremity hy some ignorant clerk of the exchequer 

And to cap the climax, and keep the hateful memory of op¬ 
pressive courts green in the minds of our Revolutionary Fathers, 
the court thus addressed by Otis proceeded to follow the one 
single precedent which the lawyers for the English Crown could 
cite from the reign of Charles II, and issued the writ against the 
issuance of which Otis had so eloquently argued. As we know, this 
imitation by an American Court of its English predecessors in 
making itself an instrument of tj^anny, cost Great Britain its 
American Empire, led to the independence of these United States, 
and to the adoption of the United States Constitution. 
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It would therefore require unusually strong proof—in fact, 
nothing less than a clear and explicit statement in the Constitution 
itself—to warrant the assertion that the Framers of the United 
States Constitution deliberately established government by judges 
in the United States, after an attempt to establish it had been 
decisively defeated in England by that Glorious Revolution which 
cost James II his throne and forever abolished the Court of Star 
Chamber—so that it now survives only as a hateful memory and 
a term of opprobrium. 

And the lessons from English history could only be emphasized 
by the writings of the great philosophers on politics and govern¬ 
ment with which our Revolutionary Fathers were familiar, and 
whose guidance they were following in establishing our form of 
government. Of course, these philosophers do not discuss govern¬ 
ment by judiciary as such, since government by judiciary as an 
actual experiment was utterly unknown to them, except for the 
Biblical story of the case of the Chosen People, which the modern 
philosophers did not take as having any practical bearing on the 
problems of government in the modern world. But these philoso¬ 
phers did say many things which bore directly on the subject, and 
which could only lead to a negative result as far as the intentional 
establishment of government by judiciary in the United States is 
concerned. 

To begin with, there were the French philosophers, with Mon¬ 
tesquieu at their head. We have seen some of the French experi¬ 
ences in this line, and we know the lessons which the French 
philosophers derived from the history of France in this regard. 
Montesquieu’s political doctrine was not based, however, on French 
experience only, but on a combination of French and English ex¬ 
perience; the French experience under the Ancient Regime pro¬ 
viding mainly the warnings of what not to follow, while the 
English governmental practice since the Glorious Revolution fur¬ 
nished the model to be followed by every enlightened government. 

We know that this led him to accentuate the separation of 
powers, which became a sacred dogma with him and the other 
French philosophers. We also know that to them the separation 
of powers was the antithesis of the Judicial Power, and that when 
they got a chance at constitution-making they expressly pro¬ 
hibited judicial interference with legislative enactments. They 
thus banned the American Doctrine by anticipation. It is true. 
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(jf course, that the French constitution of 1791 containing this ban 
v.as not yet in existence when the United States Constitution was 
liained in 1787. But the French theories which were embodied in 
the French constitution of 1791 were already in existence. The 
two constitutions are practically contemporaneous. And while 
revolutions may be sudden, the processes of thought which lead to 
the embodiment of theories of government in written constitutions 
are nece.^sarily of slow growth, requiring time to mature. We know 
ih:it the French political philosophy which went into the consti¬ 
tution of 1791 developed long before the French Revolution. And 
\vo also know that this philosophy had great influence on our 
Re\-olutionary Fathers, or at least the most thoughtful among 
ttiem. This is even more true of the English philosophers of the 
jjoiiod of the English Revolution. Our Revolutionary Fathers 
were quite familiar with them and held them in high esteem. Here 
is what some of them had to say on the subject of government: 

As an estate in trust—says Harrington—becomes a man’s own 
1 f iiot answerable for it, so the power of a magistracy not 
I ccoun able to the people from whom it was received, becoming of 
private use. the commonwealth loses her liberty. Wherefore the 
iig 1 o supreme judicature in the people (without which there can 
DC no sue 1 thing as popular government) is confirmed by the 

(3d ed commonwealths.” (Oceana (1656); Works 

And again: 

Where the people are not overbalanced by one man, or by 
c lew, they are not capable of any other superstructures of 
government, or of any other just and quiet settlement whatso- 
eyer, than of such only as consists of a senate as their councillors, 
oj tfiemselves or their representatives a sovereign lords, and oj a 
magistracy answerable to the people, as distributors and execu- 
uoiiers of the laivs made by the people. And thus much is of 
absolute necessity to any or every government, that is or can be 

U659) 393)^^^*^ ^ commonwealth.” (The Art of Law Giving 

t John Dickinson is of the opinion that the French philosophers outside 

of Montesquieu had no great influence on our revolutionary fathers. The point is 
ra her diracvut to establish, and Prof. Dickinson may be right—probably is right 

j diVccd influence is concerned. However, Montesquieu’s influence is un- 
ou ed, and for our purpose that is quite suflicient. The author takes this oppor- 
um y 0 thauk Prof. Dickinson, who has read portions of this work in manu¬ 
script, for his kind interest and valuable suggestions. 
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If Harrington had any influence at all on the Framers of the 
United States Constitution, they certainly did not turn over the 
supreme power in the government—that power which Judge Bald¬ 
win calls the “supreme authority”—to a body of men appointed 
for life and entirely unaccountable to the people. 

And Locke, whose influence upon the Framers is undoubted, 
said; 

“And thus every man, by consenting with others to make one 
body politic under one government, puts himself under an obliga¬ 
tion to every one of that society to submit to the determination 
of the majority, and to be concluded by it; or else this original 
compact, whereby he with others incorporates into one society, 
would signify nothing, and be no compact if he be left free and 
under no other ties than he was in before in the state of na¬ 
ture. . . , 

“Though in a constituted commonwealth standing upon its n 
basis and acting according to its own nature—that is, acting for 
the preservation of the community— there can be hut one supreme 
power, which is the legislative, to which all the rest are and must 
be subordinate, yet the legislative being only a fiduciary power to 
act for certain ends, there remains still in the people a supremo 
power to remove or alter the legislative, when they find the legis¬ 
lative act contrary to the trust reposed in them. . . . 

“/n- all cases whilst the government subsists, the legislative is 
the supreme power. For what can give laws to anotlier must needs 
be superior to him, and since the legislative is no otherwise legisla¬ 
tive of the society but by the right it has to make laws for all the 
parts, and every member of the society prescribing rules to their 
actions, and giving power of execution where they are transgressed, 
the legislative must needs be the supreme, and all other powers in 

any members or parts of the society derived from and subordinate 

to it, . . , 

“The old question will be asked in this matter of prerogative. 
‘But who shall be judge when this power is made a right use <jfy’ 
I answer: Between an executive power in being, with such a i)re- 
rogative, and a legislative that depends upon his will for their 
convening, there can be no judge on earth. As there can be none 
between the legislative and the people, should either the executive 
or the legislative, when they have got the power in their liands, 
design, or go about to enslave or destroy them, the people have no 
other remedy in this, as in all other cases where they havt; no 
judge on earth, but to appeal to Heaven; for the rulers, in such 
attempts exercising a power the people never put into their hands, 
who can never be supposed to consent that anybody should rule 
over them for their harm, do that which they have not a right to 
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do. And where the body of the people, or any single man, are 
deprived of their right, or are under the exercise of a power with¬ 
out right, having no appeal on earth they have a liberty to appeal 
to Heaven whenever they judge the cause of sufficient moment. 
And therefore, though the people cannot be judge, so as to have, 
by the constitution of that society, any superior power to deter¬ 
mine and give effective sentence in the case, yet they have reserved 
that ultimate determination to themselves which belongs to all 
mankind, where there lies no appeal on earth, by a law antecedent 
and paramount to all positive laws of men, whether they have just 
cause to make their appeal to Heaven.^' (Two Treatises on Gov¬ 
ernment (1689) Book 2, Chap. 8-14) 

Clearly, Locke's opinions were not favorable to the establish¬ 
ment of government by judiciary; and we shall see further on that 
the most influential of the Framers of the United States Consti¬ 
tution thought exactly as did Locke, both in the matter of the 
submission of the minority to the majority, as well as in the 
matter of there being “no judge on earth” between the people and 
the Legislature, and the “appeal to Heaven.” And, what is more 
to the point, they thought that they had actually put Locke's doc¬ 
trine into the Constitution. 
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THE FRAMING OF THE UNITED STATES CONSTITUTION 

S UCH were the historical experiences which preceded, and the 
intellectual influences and psychological reactions which ac- 
panied, the American Revolution. That these intellectual in¬ 
fluences were apparent in the institutions molded by the American 
patriots after the Declaration of Independence is apparent in all 
the State constitutions framed during that period. This is particu¬ 
larly true of the doctrine of the separation of powers of govern¬ 
ment. The Massachusetts constitution is the most notable 
example, but it does not differ in substance from the other State 
constitutions, even though its phraseology may be more striking in 
its accentuation of that doctrine. It is true that neither the con¬ 
stitution of Massachusetts, nor any of the other State constitutions 
framed during this period contain the specific provision against the 
interference of the judiciary with laws regularly passed by the 
legislature which was embodied in the French Constitution of 1791. 
But, on the other hand, it is hardly conceivable that the doctrine 
of the separation of powers should have meant one thing to Mon¬ 
tesquieu and his French disciples and exactly the reverse to their 
American followers. 

What, then, was the United States Constitution likely to be 
under these circumstances? It is to this argument from the proba¬ 
bilities of the case that the learned committee of the New York 
Bar Association resorts, when, after stating its theory of the 
American Revolution, it puts the question: 

*‘When the framers of the constitution freed themselves from 
parliamentary absolutism, did they intend to substitute a consoli¬ 
dated congressional absolutism in national matters plus the abso¬ 
lutism of forty-eight State legislatures in State matters, without 
providing any tribunal to uphold the privileges of freemen as de~ 
fined hy them in the constitutional bill of rights, also to determine 

the inevitable conflicts between the Federal and State jurisdic¬ 
tions?’^ 
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This passage will be considered more in detail, and replied to 
more at length, further on. For the present it is sufficient to an¬ 
swer this rhetorical question by saying that, -whatever the Framers 
are likely to have done, the most i/nlikely thing for them to have 
done was to put Coke into the Constitution. 

We do not overlook the fact that the United States Constitu¬ 
tion was not framed in the first flush of revolutionary ardor. Some 
eleven years had elapsed between the Declaration of Independence 
and the framing of the Constitution, and many things had hap¬ 
pened during those years, particularly during the few years follow- 
iiig the close of the War of the Revolution, which cooled that 
ardor considerably, at least among the “better elements.” In fact, 
the framing of the Constitution was largely due to a reaction 
against those ideas and tendencies which were most conspicuous 
at the time of the penning and signing of the Declaration of Inde¬ 
pendence. But two things must be observed in this connection: 
In the first place, this reactionary tendency affected only certain 
elements, namely, the propertied classes of the East; and touched 
very little, if at all, the people as a whole. And in the second 
place, even among the so-called ‘hetter elements,” this cooling of 
the revolutionary ardor could not possibly have changed their 
entire point of view on government. It might have unconsciously 
affected the judgment of individuals, and even of large groups, in 
certain matters of detail, but it could not have effected such a 
complete change of mind as to make them embody in the Consti¬ 
tution principles which were the very reverse of what the most 
important of the American Revolutionists had professed all along 
and declared with so much eloquence and fervor during so many 
years. 

It seems to be the historical theory of the supporters of the 
Judicial Power, sometimes avowed and sometimes unavowed, that 
by the time the Framers met in Philadelphia, the reactionary 
movement against the principles of the American Revolution had 
assumed such proportions that the principal emotion of the 
Framers was fear of the people, and their principal concern the 
protection of the minority against the majority. To this theory is 
sometimes added the addendum or modification that a few in¬ 
triguing schemers, bent on depriving the people of their rights, and 
on fastening upon them a government of the “money power,” or 
of property generally, “put one over,” first upon the minority of 
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the convention, and then upon the majority of the people. Alex¬ 
ander Hamilton and James Wilson are supposed to have been 
the chief villains of this nefarious plot. This explanation may be 
good enough for those who believe in what might be called the 
muckraker’s theory of history. It is entirely inadequate for any 
serious historian. Great historical events do not happen that way, 
and important institutions are not imposed upon an unwilling 
people in this manner. So much can be said a priori, and an 
examination of the historical evidence proves the muckraker’s 
assertions to be quite untrue. 

But first a few Avords as to the personnel of the Federal Con¬ 
vention. The personnel of the Convention, like the Constitution, 
has suffered much from extreme statements: its members were 
either demi-gods or else scheming rogues. Such were the opposing 
judgments of contemporaries, and these extreme statements seem 
to have been reproduced uncritically in our discussion of the Con¬ 
stitution generally, and of the Judicial Power particularly. With 
this modification; Some of the supporters of the Judicial Power 
profess to believe that the Framers of the Constitution were demi¬ 
gods, while ascribing to them things which could have been done 
only by scheming rogues. For our part, we are inclined to accept 
Prof. Farrand’s judgment on this subject. After stating the two 
extreme opinions expressed by contemporaries on this point, Prof. 
Farrand says: 

“Doubtless the truth lies between the two opinions. Great 
men there were, it is true, but the convention as a whole was 
composed of men such as would be appointed to a similar gathering 
at the present time: professional men, business men, and gentle¬ 
men of leisure; patriotic statesmen, and clever, scheming poli¬ 
ticians; some trained by experience and study for the task before 
them, and others utterly unfit. It was essentially a representative 
body, taking possibly a somewhat higher tone from the social con¬ 
ditions of the time, the seriousness of the crisis, and the character 
of the leaders.” (Farrand, Framing of the Constitution, p. 40) 

And as to the particular villains of the piece, Alexander Ham¬ 
ilton and James Wilson, the following may be observed here: 

James Wilson, although a lawyer by training and undoubtedly 
conservative in temperament, was not at all the enemy of the 
people which some historians have made him out to be. He was 
undoubtedly a staunch protector of property, and may have been 
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responsible for the famous clause in the Constitution which pro¬ 
hibits the states from passing laws impairing the obligation of 
contracts, which seems to have been the particular act which 
brought down upon his head the anathema of certain historians. 
But, on the other hand, he seems to have trusted the people con¬ 
siderably more than the average member of the Convention, prob¬ 
ably believing that the people as a whole, particularly as repre¬ 
sented in the legislature of a strong national government, are not 
such great enemies of property after all. And, in addition, it seems 
rather hard on that astute lawyer to make him responsible for the 
uses to which Marshall subsequently put the particular provision 
in the Constitution just referred to, in inserting which he was 
probably voicing the sentiments of a majority of the members of 
the Convention, without, however, any of them foreseeing the uses 
to which it might be put in the future. For it must be remem¬ 
bered, in this connection, that in order that this provision should 
be the instrument which Marshall made of it, it required additional 
legal doctrines which Wilson may not have shared or even guessed. 

As to Alexander Hamilton, the proof of his general reactionary 
tendencies seems to be stronger than that against Wilson. But we 
need not enter here into the moot question, whether or not Hamil¬ 
ton was justly accused of being a monarchist at heart, desiring to 
institute a monarchy in this country. Prof. Farrand is of the 
opinion that this accusation was unjust. It seems to have been 
based principally on a passage from a speech made by Hamilton 
in the Constitutional Convention, in which he said that in his 
opinion *'the British government was the best in the world”; and 
Prof. Farrand thinks that the context did not justify the con¬ 
clusion that he wanted to imitate the British example by insti¬ 
tuting a monarchy in this country. But even if we should assume 
that Hamilton's admiration for the British government went to 
the extent of a desire to imitate it in this country, it does not 
follow that he abhorred the rule of the people to the extent of 
desiring to put “Coke” into the Constitution. For it must be 
remembered that the British government of which HamOton spoke 
in admiration was the British government of his day, that is to say, 
the constitutional government established after the Revolution of 
1688, and not the British government of the Stuarts, which is the 
only British system of government in which the “Coke doctrine” 
may be said to have played any role whatever. 
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But even more important than this is the fact, which seems to 
have been overlooked by all those who discussed the subject, that 
Hamilton had precious little to do with the jraming of the United 
States Constitution, whatever his influence may have been in its 
subsequent adoption. Even responsible historians have referred to 
Hamilton in a way to lead one to believe that Hamilton’s opinions 
were decisive, or at least of the greatest weight, in the framing of 
the Constitution. What he thought on the subject is therefore 
paraded as conclusive evidence of what the Framers intended to 
put into the Constitution. As a matter of fact, however, the Con¬ 
stitution was actually modeled on what was known as the Virginia 
Plan, with the preparation of which Hamilton had absolutely 
nothing to do; and he actually played no role whatever in the 
Convention during the deliberating period. Not that he was not 
highly regarded by the members of the Convention. On the con¬ 
trary, his importance was fully recognized even at that time— 
which makes the insignificant role which he played in the Conven¬ 
tion the more remarkable. The explanation lies in the fact that, 
notwithstanding his subsequent warm advocacy of the Constitu¬ 
tion, he was entirely out of sympathy with the work of the 
Constitutional Convention while it was framing the Constitution. 
This led to his practically abstaining from participation in its work 
until very near the close. The speech already referred to was 
practically his only speech in the Convention. And the only work 
which he did there, besides delivering this speech—which was in 
the nature of a farewell address to the Convention, giving his 
reasons why he could not participate in its work—was his serving 
on the “Committee on Style,” which gave the Constitution its final 
revision but made no changes of any importance. And it is even 
doubtful whether he participated to any extent in the work of this 
committee. 

Nevertheless, it is Hamilton who is usually appealed to when¬ 
ever proof is wanted of the fact that the Framers believed in the 
Judicial Power and meant to put it into the Constitution. This is 
undoubtedly due to the fact that his is the only statement of any 
importance made by any Framer contemporaneously with the 

adoption of the Constitution, which seems to support the American 
Doctrine. 

We shall later discuss Hamilton’s position further in connec¬ 
tion with the adoption of the Constitution. For the present we 
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shall keep to its jrammg. And the most striking thing about 
the }ram{7ig of the Constitution, in our connection, is the fact that 
this question was practically not discussed in the Constitutional 
Convention. The subject of the Judiciary as a whole was discussed 
very little in that Convention. And whenever it was discussed, 
the discussion related to entirely different matters—the structure 
of the Judiciary, the question of inferior federal courts, the tenure 
of office of federal judges, and similar matters. Although the 
American Revolution is supposed to have been made in order to 
perpetuate the doctrines of Lord Coke in the New World, and 
despite the claim that this was actually effected through the 
United States Constitution, the Framers of that instrument seem 
to have been singularly uninterested in the subject as far as can 
be gathered from their deliberations—a circumstance of con¬ 
siderable worriment and no little perplexity to those historians 
who accept uncritically the current theory of the Judicial Power. 
In discussing the work of the Federal Convention, Prof. Farrancl 
says in his well-known work on the Framing oj the Constitution: 

*'To one who is especially interested in the judiciary, there is 
surprisingly little on the subject to be found in the records of the 
convention. We have already seen that the first question in this 
connection that aroused any particular discussion had to do with 
the establishment of inferior courts. The objection to these courts 
came from the feeling that cases ought to be tried in the state 
courts first and come to the federal courts only on appeal. When 
that difficulty was disposed of, by permitting but not requiring the 
establishment of inferior courts, a question came up over the 
method of appointment of the judges. . . . 

*‘Not a word in all this of that great power exercised hxj the 
federal courts to declare laws null and void if they are in contra- 
vention to the constitution. This power has been the subject of 
much dispute, and many have looked in vain in the proceedings of 
the convention for the authority to exercise any such powerJ* 

Prof. Farrand comes out of his perplexity by making the flat, 
but, as we shall see later, utterly unwarranted declaration that: 

‘*The difficulty is easily solved. The question did not come up 
in connection with the discussion of the jurisdiction of the federal 
courts. At different times in the sessions of the convention, how¬ 
ever, it was proposed to associate the federal judges with the exec¬ 
utive in a council of revision or in the exercise of the veto power. 
At those times it was asserted over and over again, and by such 
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men as Wilson. Madison, Gouverneur Alorris, King, Gerry, Mason, 
and Luther Martin, that the federal judiciary would declare null 
and void laws that were inconsistent with the constitution. In 
other words, it was generally assumed by the leading men in the 
convption that this power existed. Perhaps Madison expressed 
this in the best form. He has already been quoted as saying that 
he ^considered the difference between a system founded on the 
Legislatures only, and one founded on the people, to be the true dif¬ 
ference between a league or treaty, and a Constitution.^ He then 
went on to say: ‘A law violating a treaty ratified by a pre-existing 
law, might be respected by the Judges as a law, though an unwise 
or perfidious one. A law violating a constitution established by 
the people themselves, would be considered by the Judges as null 
and void.^^ (Farrand, op. cit. pp. 154-157) 

What warrant there is for Prof. Farrand’s assertion as to 
Madison*s views on this subject will be discussed at length further 
below. Here we are interested in the general situation, which, 
according to Prof. Farrand, seems to be this: That notwithstanding 
the tremendous importance of the subject, it was, nevertheless, 
never discussed in the Convention, except as incidental to some 
other topic, because of an alleged general assumption by the lead¬ 
ing men in the Convention that the power existed, which led these 
leading men to assure the Convention, “over and over again,” that 
this power would be exercised by the federal judiciary. But upon 
close examination it will be found that “over and over again” is, 
to put it mildly, somewhat of an exaggeration. In fact, it borders 
dangerously on the “numerous precedents” which are so often and 
so glibly referred to as proof of the existence of the Judicial Power 
prior to the adoption of the United States Constitution. 

Assuming, however, for the moment, that it had actually been 
“asserted over and over again” in the Convention that the judi¬ 
ciary had such a power even without special provision in the 
Constitution, is it conceivable that, if the Framers actually wanted 
the Judiciary to have that power, they would have let it rest on so 
precarious a foundation? By this time we already know that there 
were no real precedents for that power. One cannot help wonder¬ 
ing, therefore, on what the men named by Prof. Farrand could 
have based their assurance in this respect; nor why the Conven¬ 
tion should have taken such assurance. Surely, there was nothing 
in the past history of either England or this country which would 
warrant it. Is it possible that Prof. Farrand is in error both as to 
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the reason for the absence of any discussion in the Constitutional 
Convention of this most important subject as well as about the 
so-called assurances? Let us see: 

Prof. Parrand says that Madison expressed ‘‘this’’ (ie., the 
opinion of the convention on the Judicial Power) *‘in the best 
form.” 

On the other hand, Prof. Beard, in his book The Supreme 
Court and the Constitution, which appeared about the same 
time as Prof. Farrand’s work, thinks that Madison’s ideas on the 
subject were rather confused. Prof. Beard, who is of course as 
anxious as Prof. Farrand to have the great authority of Madison 
in support of the Judicial Power, feels constrained to say: “That 
Madison believed in judicial control over legislation is unquestion¬ 
able, but as to the exact nature and extent of that control he was 
in no little confusion.” And when we look at the *^best form” 
which Madison is supposed to have given the ideas of the con¬ 
vention on our subject, as quoted by Prof. Farrand himself in the 
passage reproduced by us above, we cannot help but agree with 
Prof. Beard as to Madison’s confusion on the subject—assuming, 
of course, that we accept Prof. Beard’s assurance “that Madison 
believed in judicial control over legislation is unquestionable.” 
For the passage quoted by Farrand is anything but a clear state¬ 
ment of the doctrine in question. And if this was the “best form” 
into which the ideas of the convention and its leaders could be put, 
their ideas on the subject must certainly have been in a deplorable 
state of confusion. But whatever may have been the state of con¬ 
fusion of either Madison or the other leaders of the convention on 
the subject of Judicial Power itself, one thing seems to be certain 
at least as to Madison, and that is this: That Madison had no 
doubt that the Framers did not intend to put the Judicial Power 
into the Constitution. For in 1788, that is to say, shortly after the 
framing of the Constitution, and before its final adoption, we find 
Madison making the following truly remarkable statement—re¬ 
markable, that is, in view of the assertions made by Professors 
Farrand and Beard: 

“In the state constitutions and indeed in the federal one also, 
no provision is made for the case of a disagreement in expounding 
them (the laws), and as the courts are generally the last making 
the decision, it results to them, by refusing or not refusing to exe¬ 
cute a law, to stamp it with its final character. This makes the 
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Judiciary Department paramount in fact to the Legislature, which 
was never intended and can never he proper.’* 

This throws considerable doubt, to say the least, on the assur¬ 
ance of the learned Professors that Madison believed in the judi¬ 
cial power, and that the Federal Convention put it into the United 
States Constitution. It certainly does look extremely confusing to 
be assured that Madison unquestionably believed in Judicial con¬ 
trol of legislation, when Madison himself says that the para- 
mountcy of the Judiciary Department over the Legislature can 
never be proper. We shall therefore have to revert to the subject 
again in an effort to clear up this confusion, or at least to discover 
wherein the confusion lies, and who is really confused. For the 
present we are interested in the intentions of the Framers; and as 
to that, there seems to be no room for doubt, nor any possibility of 
“confusion,” at least as to what Madison thought on the subject. 
His language is both clear and explicit. He says that the para- 
mountcy of the Judiciary Department over the Legislature was 
never intended, and he says this of both the state constitutions and 
the Federal Constitution. And as to the latter at least Madison’s 
authority is unquestioned. 

Madison has been called the Father of the Constitution, and 
properly so; for there was no other man either in or out of the 
Convention, who had more to do either with the framing of that 
celebrated document, or with its adoption, than Madison. In this 
connection it is well to remember that Virginia was the moving 
spirit in the calling of the Federal Convention; that its delegation 
was the most conspicuous delegation in that Convention; and that 
James Madison was not the least important member of that dele¬ 
gation. In fact, notwithstanding the circumstance that the dele¬ 
gation included George Washington himself, it was James Madison 
who did the work of that delegation, and most probably furnished 
most of its ideas. This is particularly true of those ideas which 
had to do with the abstract theory of government and the frame 
of government as such, as distinguished from special provisions 
on particular subjects. For Madison was the scholar not only of 
the Virginia delegation but of the entire Convention. He was 
also its theoretician par excellence. His knowledge of history and 
of the theory of government was so vast that he had no peer in this 
respect in the Constitutional Convention. And there were only 
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two men in the entire United States who could at aU compare with 
him in this regard. Those were Thomas Jefferson and John 
Adams, neither of whom was a member of the Constitutional Con¬ 
vention. He is said also to have had “the most correct knowledge 
of the affairs of the United States of any man in the United States.” 
(Wm, Pierce, quoted by Farrand; op. cit. p. 17) 

But Madison was more than the leading scholar of the Consti¬ 
tutional Convention: He was the leader of the Convention. The 
Constitution is based on the so-called Virginia Plan, a document 
submitted to the Convention at its very opening by the Virginia 
delegation, and it is generally assumed that James Madison was 
its author; and from the character of the man and of the document 
that assumption seems to be well founded. And from the opening 
of the Convention to its close Madison took a leading and con¬ 
spicuous part in its deliberations. There was not a debate of 
importance in which he did not participate, usually making the 
most important speech on whatever was the object of discussion. 

Furthermore, not only was Madison’s own role in the Conven¬ 
tion of such outstanding nature that he completely overshadowed 
every other member, but he took particular note of what the other 
members said and did, so that his notes on the Convention are our 
most reliable source of information, if not the only one, as to its 
deliberations and the opinions expressed by its members. Surely, 
if anybody knew what the Framers intended it was Madison. And 
Madison says that they never intended. 

Nor has anyone as yet been able to produce a shred of evidence 
to the contrary. 

This does not mean, of course, that there may not have been 
some men in the Constitutional Convention who believed in the 
Judicial Power, and who would have liked to see it made part of 
the Constitution. On that subject there is no evidence one way 
or another. For it must be remembered that there is quite a differ¬ 
ence between a general belief in the goodness of a certain institu¬ 
tion, and a concrete desire to introduce that institution into a 
particular country at a particular time under a particular set of 
historical conditions. As we have seen, Prof. Farrand admits that 
Hamilton was a great admirer of the British form of gov¬ 
ernment, King and all. Yet Prof. Farrand assures us that Hamil¬ 
ton did not want to introduce monarchy into the United States. 
We also know that other members of the Federal Convention fre- 
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quently put their own opinions aside and voted for provisions 
which they did not like, because of the exigencies of the situation. 
That is true not only of the few well-known so-called Great Com¬ 
promises, but also of other matters in which there were no formal 
compromises. Generally speaking, the Framers were practical 
men. They therefore did not attempt to introduce into the Consti¬ 
tution such of their ideas as they thought could not pass muster 
either in the Convention itself or before the ratifying bodies. The 
individual opinions of the members not expressed on the floor of the 
Convention itself, as reasons for their actions therein, are therefore 
practically valueless as a guide to the intentions of the Convention. 
This is well illustrated in the following notable instance: 

Gouverneur Morris had more to do than any other man with 
the framing of the provision of the Constitution dealing with the 
admission of new states into the Union, and with the form which 
that provision finally took. When the Louisiana Purchase came 
up for discussion some sixteen years after the framing of the 
Constitution, he wrote a letter in which he said: 

'Tour inquiry ... is substantially whether the Congress can 
admit, as a new State, territory, which did not belong to the United 

States when the Constitution was made. In my opinion they can 
not. 

“I always thought that, when we should acquire Canada and 
Louisiana it would be proper to govern them as provinces, and 
allow them no voice in our councils. In wording the third section of 
the fourth article, I went as far as circumstances would permit to 
establish the exclusion. Candor obliges me to add my belief, that, 
had it been more pointedly expressed, a strong opposition would 
have been made.^^ 

But history and people of the United States, including the 
United States Supreme Court, thought otherwise, and disregarded 
Mr. Morris^ authority on the subject, although he claimed author¬ 
ship of this particular provision of the Constitution. The opinions 
of the Framers expressed outside the Constitutional Convention, 
even if they were known to have been favorable to the Judicial 
Power, would therefore, not be decisive of our question. 

As a matter of fact, however, the claim that a majority of the 
members of the Constitutional Convention, or the most important 
of them, were in favor of the Judicial Power is little less than an 
extravagancy,” to use the elegant expression of a noted Chief 
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Justice sometimes quoted in these discussions, and is certainly not 
borne out by “the record.” 

In this connection we must warn our readers against the habit 
of some historians of placing among the supporters of the Judicial 
Power every one who may be shown to have favored some kind of 
judicial power. Judicial Power may mean many things—and it 
is the kind that matters. We shall therefore proceed to investigate 
this subject in so far as it affects the Framers of the United States 
Constitution. Before proceeding, however, to this investigation, 
we must refer to two outstanding personages who did not sit in the 
Constitutional Convention, but whose influence on their fellow- 
citizens was paramount—Thomas Jefferson and John Adams. 

Thomas Jefferson has been accused by historians who are sup¬ 
porters of the Judicial Power, of inconsistency and vacillation. 
On the one hand there is his long fight against the Judicial 
Power after Marshall’s decision in Marbury v. Madison. But, on 
the other hand, so it is claimed, he favored “some kind” of judicial 
control at the time of the adoption of the Constitution. Ergo, he 
must have been inconsistent, vacillating, etc. We hope that an 
investigation of and proper discrimination between the kinds of 
Judicial Power which have been envisaged at different times of our 
history will honorably acquit Jefferson of the charges rashly made 
against him. We believe that most of the historians writing in 
support of the Judicial Power are themselves somewhat confused 
on the subject, failing to differentiate between the different kinds 
of Judicial Power there might be, and which actually were advo¬ 
cated by various people at this time as well as at other times; and 
that the confusion which they find in Madison, and the incon¬ 
sistency which they see in Jefferson, are due entirely to this failure 
to understand the exact meaning of the terms they use, and to 
differentiate between the various forms of Judicial Power. We 
expect to prove, in fact, that Madison and Jefferson had a very 
clear understanding of the subject, and consistently held to a well- 
defined theory. It is true that in the course of their long public 
service and as the exigencies of our history required, they some¬ 
times stressed one part of the theory and sometimes another. But 
the theory as a whole was consistent with itself, and was con¬ 
sistently adhered to throughout their entire public careers. 

John Adams is very seldom referred to in these discussions. 
This is rather curious, if not actually anomalous. As we have al- 
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ready mentioned, Thomas Jefferson and John Adams were the 
only statesmen in the United States of that period whose vast 
learning and interest in the subject of governmental theory was at 
all comparable to that of James Madison. In fact, the trio towered 
above all of the rest of their associates, so that one is hard put to 
it to think of anyone else who could come anywhere near their 
stature. Not even Alexander Hamilton was in a class with them, 
—his great reputation resting on services and capacities of an 
entirely different kind. Of the three, John Adams is the only one 
who wrote systematic treatises on the subject. In fact, he was 
engaged on one of them at the very time that the Federal Con¬ 
vention was framing the Constitution at Philadelphia. It is there¬ 
fore rather startling to find no reports of his opinions on this all- 
important subject. Had he any? Did he know of the great and 
novel theory that was being introduced into the United States 
Constitution, which was to be our distinctive contribution to the 
theory of government? 

This is particularly surprising as we are indebted to him for 
the report of James Otis' great speech which is so often quoted 
among the “precedents.” Also, John Adams was a noted lawyer 
of his time and Chief Justice of his state; and had he so wished he 
could have been Chief Justice of the United States. He was of the 
Otis tradition, and subsequently head and front of the Federalist 
Party, the party which sponsored the Judicial Power when it did 
make its appearance in the political arena. Surely, he of all men 
must have been a pillar of support to the Judicial Power in these 
days; and if he was, he must have stated his views where people 
could hear or read them, for he was both a great speaker and a 
prolific writer. In fact, he wrote four volumes on the subject of 
government just about this time. Three of these volumes, com¬ 
prising the extensive work entitled Defense of American Consti¬ 
tutions, was written, as its title indicates, to expound and defend 
the doctrines of American constitutionalism. The last of these 
was written while the Federal Convention was in session, and was 
published shortly after the Convention adjourned, and actually 
contains the United States Constitution as an appendix. The 
fourth volume, published under the title of Discourses of Davilla 
was published shortly after the framing of the United States 
Constitution, and while it was before the people for adoption. In 
these four volumes Adams roamed over the entire field of human 
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history—from ancient, through medieval, to modern times—in 
search of various forms of government, and analysis of them, in 
order to draw conclusions and lessons for the instruction of man¬ 
kind at large and his American contemporaries in particular. 
Nothing escaped his enormous powers of research, and every known 
government, ancient, medieval, and modern, passed under re¬ 
view—from the government of great states like England and 
France, to such minute countries as occupy but a few square 
miles apiece. Here, then, was a man of vast erudition, solid posi¬ 
tion, and conservative opinion. Nay, here was the man who was 
to put John Marshall where he could decide Marhury v, Madison. 
What did he have to say on the subject? 

Nothing. Literally and emphatically: Nothing. 

In the course of his four volumes, Adams not only tells us what 
he has found in his vast researches, but also makes comparisons, 
appraising each government he reports on, comparing it with 
others; and he also states what he considers to be a model of 
government. His model, incidentally, is England. And his de¬ 
fense of American constitutions is based largely on the assump¬ 
tion that they are a reproduction in this country of the English 
form of government adapted to American conditions. He also dis¬ 
cusses repeatedly the doctrine of separation of powers, which he 
considers the most fundamental requirement of a good constitu¬ 
tion. And yet: 

“Not a word in all this of that great power exercised by the 
federal courts to declare laws null and void if they are in contra¬ 
vention to the constitution.** 

These ominous words of Prof. Farrand with reference to the 
debates of the Constitutional Convention are literally true of John 
Adams* discussions of the theory and forms of government 
throughout four volumes. Nor is there the shadow of an excuse 
therefor. We are not dealing here with a convention purposing 
to do a certain work—frame a constitution—of whose members it 
may be said that they cared only for the result to be accomplished, 
and who may have hidden their true motives and opinions the 
better to accomplish it. No; we are dealing with a learned scholar 
writing an extensive work on the theory and practice of govern¬ 
ment, going into many and even curious researches in order to 
show what forms of government are good and what are unsatis- 
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factory. And in all of these four volumes he fails to mention tlie 
one great theory to introduce which into the modern world the 
American Revolution, (of which he was one of the great leaders), 
was designed, the theory that was to be the great contribution of 
the new world to the theory of government. 

Verily, our Revolutionary Fathers must have been curious 

beings if their modern admirers and supposed followers are to be 
believed. 

Another point to be noted here is the paucity of the discussion 
of our subject in the fight for the adoption of the Constitution. It 
is true that whatever discussion of the subject there was at all 
occurred during this stage of the proceedings. But bearing in mind 
that there were thirteen ratifying conventions and a considerable 
pamphlet literature, the amount of time and space allotted to the 
discussion of this all-important subject seems to be ridiculously 
small. So much so, that one cannot possibly believe that the rati- 
fiers of the Constitution could have possibly known that this great 
power was contained in the Constitution. And there was not here 
even the pitiful excuse which was brought forward by Prof. Far- 
rand for the failure of the Constitutional Convention itself to 
discuss the subject. By some wild stretch of the imagination we 
J^S'y pel haps assume that the Convention was unanimously in 
favor of this power, and unanimous also in the opinion that the 
power was going into the Constitution although not expressed, and 
that there was therefore nothing to discuss. But, surely,’that 
could not apply to the ratifiers. Here, at least, the Judicial Power 
could not possibly have been accepted unanimously without de¬ 
bate. All of the “precedents’^ speak against that. We have seen 
what happened in New York when it was merely surmised (erro¬ 
neously, as it appears,) that a court had disregarded a statute enacted 
by the legislature. We have also seen the excitement caused by 
the decision in the neighboring State of Rhode Island, in the case 
of Trevett v. Weeden, the year before the meeting of the Federal 
Convention. And we also know the intense excitement aroused 
by the case oi Bayard v. Singleton, decided in North Carolina while 
the Constitutional Convention was in session. The last case is par¬ 
ticularly important in this connection as the public controversy 
which it brought forth took place while the Constitution was up 
lor ratification. And yet, singularly enough, neither Iredell’s letter 
in support of the decision, nor Spaight’s letter attacking it, con- 
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tains any reference to the Federal Constitution, the ratification of 
which was then under consideration. 

In any discussion of the Judicial Power, various distinctions 
must be borne in mind, and the subject be considered from various 
angles, if we are not to become hopelessly confused. In the first 
place, there is, of course, the great distinction between the power 
of the courts to declare void acts of the legislative department of 
their own government, and their right to declare void acts of the 
legislative department of a government subordinate or inferior to 
their own government. In our own case, there is therefore a 
fundamental distinction between the right of the federal judiciary 
to declare invalid state laws determined to be in contravention of 
the Federal Constitution, and the right in the same courts to de¬ 
clare an act of Congress invalid for the same reason. A different 
problem is encountered in the state courts, and a further dis¬ 
tinction should be borne in mind—namely, between the power to 
declare an act of its own legislative department invalid because of 
infringement against their own constitution, and the right to de¬ 
clare such an act invalid for infringement of a constitution not of 
its own government but of a superior or paramount government. 
In a certain sense the right of a state court to declare an act of its 
own legislature invalid is similar to the right of the federal courts 
to declare an act of Congress invalid. But the similarity is not 
complete. For we are dealing here with a government which is not 
entirely sovereign in its own field, but subordinate to a superior or 
paramount government; the problem is therefore complicated by 
the question of the relation of the courts of the subordinate power 
to the superior government. 

There is, also, the distinction between the right of refusal to 
enforce an act of the Legislature violating an express provision of 
the Constitution, which would in itself be in the nature of a revo¬ 
lutionary act, being a flagrant breach of the Constitution; and the 
right to declare an act of the Legislature unconstitutional in a case 
where the question depends on implications, as this would involve 
not a flagrant breach of the Constitution by the Legislature but a 
difference of opinion between the Legislature and the Judiciary as 
to the interpretation of the Constitution. Clearly, the two cases 
are neither in principle nor in practice on the same footing. This 
distinction has already been referred to in an earlier part of t is 
work, but it must be insisted upon here, because it goes to the very 
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essence of the subject as viewed at the time of the framing and 
the adoption of the United States Constitution. 

An even more important question in this connection is con¬ 
cerned with the use of the word “unconstitutional.” What do we 
mean when we say that a law is unconstitutional? We are so used 
to this term that we assume that it has a certain definite 
and concrete meaning for all people and at all times. As a 
matter of fact, however, there are at least two fundamentally 
different ways in which the phrase “unconstitutional and there¬ 
fore void” may be, and has been, used in the history of the Judicial 
Power in this country. The phrase may mean merely that in 
deciding a certain case between two individuals the judges refuse 
to apply or give effect to a certain enactment of the Legislature, 
which, in their opinion, the Legislature had no right to enact under 
the provisions of the Constitution from which it derives its 
existence. But, it may mean much more. When the United 
States Supreme Court declared unconstitutional the first Income 
Tax Law in Pollock v. Farmers Loan and Trust Co., it did not 
mean merely that the court refused to enforce or apply the pro¬ 
vision of that Act in the litigation between Mr. Pollock and 
the Farmers Loan and Trust Company. What it really meant was, 
that the United States Supreme Court interpreted the Constitu¬ 
tion in a certain manner, namely, as not permitting the enactment 
of income tax laws, and that that interpretation of the Constitu- 
tion became binding upon everyone in the United States, including 
the President and Congress. And it would have been considered 
revolutionary for either of these theoretically co-equal depart¬ 
ments of our government to have disregarded the opinion of the 
Supreme Court. 

Manifestly, this is quite a different power from the one first 
referred to. In the first case, the Judiciary has the power to decide 
for itself, for its own guidance, the meaning of the Constitution, 
and to itself act upon such interpretation without, however, being 
able to force its interpretation upon the other and co-equal depart¬ 
ments of the government. Such was the original meaning of the 
term. But when the United States Supreme Court now says “un- 

.. - ^ it means something entirely different. It means that 

it has laid down an absolute rule of conduct for the entire govern¬ 
ment of the United States. We are dealing no longer with a 
decision between private parties, but with a rule of government. 
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When we say that the Judiciary has the right to declare legislation 
unconstitutional, we mean that the Judiciary has the sole and ex¬ 
clusive power of finally and irrevocably interpreting the Consti¬ 
tution, and that its interpretation is binding on all and sundry, 
■which is the same as saying that it is the ultimate government. 

But this was dearly not what James Wilson meant when he 
said that the Judiciary has a right to declare laws void when un~ 
constitutional. Our readers will recall Wilson’s opinion in this 
connection quoted in an earlier portion of this work. Clearly, what 
Wilson was talking about was not something in the nature of the 
first alternative suggested above,—namely, the right of the Judi¬ 
ciary to decide for itself, while adjudicating private rights as to 
the true meaning of the Constitution so as to be able to adjudicate 
upon those rights,— without, however, its interpretation being 
binding upon any other governmental department. Wilson makes 
this as clear as it could possibly be made: 

“Whoever—says Wilson—would be obliged to obey a consti¬ 
tutional law, is justified in refusing to obey an unconstitu¬ 
tional act of the legislature— and that, when a question, even of 
this delicate nature, occurs, every one who is called to act, has a 
right to judge.** 

Under the Wilsonian theory of the Judicial Power, therefore, 
the President of the United States, in whose opinion the income 
tax law declared unconstitutional in Pollock v. Farmers Loan & 
Trust Co. was a valid and constitutional exercise of the taxing 
power, had the right, nay the duty, to enforce that law even 
after it had been pronounced unconstitutional by the United 
States Supreme Court. To us the idea of the President of the 
United States enforcing a law declared unconstitutional by the 
Supreme Court is simply unthinkable. “Who has ever heard of 
the sheriff?” But that is due entirely to the fact that we are 
trained to regard our government as a government of courts, which 
is itself due to the existence of the modern Judicial Power. 
It would not seem so in other countries, where taxes are usually 
not collected through courts, but by means of tax-gatherers 
who, under the Wilsonian theory, would have as much a right to 
decide for themselves, as part of the executive department, as to 
what the Constitution meant, and therefore whether or not the 
income tax was unconstitutional, as had the judges who pro- 
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nounced the judgment in Pollock v. Farmers Loan and Trust 
Co. Ajid, what is more important, it is this Wilsonian theory, and 
not the modern Judicial Power, that people had in mind at the 
time of the framing and adoption of the U. S. Constitution when¬ 
ever they did discuss the right of the Judiciary to refuse to enforce 
unconstitutional legislation. 

Wilson was not a political philosopher. He was a lawyer and a 
Scotchman. He therefore gave his theory a legalistic and indi¬ 
vidualistic form. To him it was primarily a question of law, to be 
argued out from abstract legal principles by the abstract legal logic 
of the Law of Agency, and a question of conscience up to the 

individual who was called upon to act in one way or another with 
regard thereto. 

To Madison and Jefferson, who were statesmen and political 
philosophers, it was a question of political society and of the 
principles of political science. It was a question primarily of the 
distribution of the powers of government. There were the political 
philosophers, with Montesquieu at their head, who said that the 
preservation of liberty requires that free government should con¬ 
sist of three independent departments—legislative, executive, and 
judicial—and that the avoidance of encroachments by one upon 
the other was of primary importance. 

An independent Judicial Department ought to have the right 
to decide for itself the meaning of the constitution from which it 
derives and under which it functions. Otherwise it would not be 

independent. Of course, a similar right must reside in the other 
two departments. 


As to the Legislature, the question really was not whether it 
ought also to have that power, but whether it should be the sole 
department having that power as was the case of the British Par¬ 
liament, which did not seem to offend Montesquieu's notion of the 
distribution of powers. The real question, therefore, was whether 
there should be a Legislature with supreme authority over both 
the executive and judicial departments, or a really independent 
Executive and a really independent Judiciary, co-equal with 
the Legislature itself. Of course, this gave rise to various prob¬ 
lems in the working out of a system of government—^prob¬ 
lems which evidently bothered Madison and Jefferson, the 
statesmen and political philosophers, much more than they both¬ 
ered James Wilson, the lawyer. It is quite evident that the 
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way the problem was to be solved was the way all political 
problems are solved by political statesmen—namely, by some com¬ 
promise or other. In the working out of the details of government, 
Madison and Jefferson probably did not quite agree on the exact 
place of the Judiciary and its exact powers. But theoretically they 
agreed; and their theory, although differently founded, was the 
same as that of James Wilson. And upon further inquiry we shall 
discover that every other supporter of the Judicial Power of that 
age and generation conceived the Judicial Power in the Wilsonian 
manner. Even Alexander Hamilton—the great stand-by of all 
supporters of the Judicial Power from the time of the adoption 
of the Constitution until the present day. 

But before paying our respects to Hamilton, we must remain 
yet awhile with Madison and his perplexities in those practical 
problems of statesmanship which seemed to Prof. Beard so con¬ 
fusing. In this connection we must call attention to the fact that, 
in the Constitutional Convention, James Madison repeatedly 
brought forward the idea of a Council of Revision, which was part 
of his original Virginia Plan. In that plan, the resolution covering 
this point read as follows: 

‘'Resolved that the Executive and a convenient number of the 
National Judiciary, ought to compose a council of revision with 
authority to examine every act of the National Legislature before 
it shall operate, and every act of a particular Legislature before a 
Negative thereon shall be final; and that the dissent of the said 
Council shall amount to a rejection, unless the Act of the National 
Legislature be again passed, or that of a particular Legislature be 
again negatived by-of the members of each branch.”^ 

^ The present work is not concerned with the problem of federal relations. We, 
therefore, assume that the right of the Federal courts to declare unconstitutional 
state legislation contravening the Federal Constitution is perfectly proper and 
normal. This is not, however, necessarily so. And it is extremely interesting m 
connection with our problem that even in this sphere Madison seems to htive 
favored legislative supervision rather than judicial, as is indicated by the Virginia 
draft. The Virginia Plan which, as explained in the text, although presented by 
Randolph was probably the work of Madison, and in any event represented his 
views, contained the following resolution; “Resolved . . . that the national legisla¬ 
ture ought to be empowered ... to negative all laws passed by the several states 
contravening, in the opinion of the national legislature, the Articles of Union, or 
any treaty subsisting under the authority of the Union.” On the other hand, there 
is no provision in this draft for any superv’ision by the federal judiciary of state 
legislation, except insofar as the federal judiciary, or a portion thereof, might form 
a part of the Council of Revision provided for in this draft. The resolution for the 
Council of Revision included a provision that acts of the federal legislature ne^ 
tiving state legislation should be subject to the veto of the Council of Revision t... 
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As is well known, Madison’s efforts to have such a council were 
unsuccessful. It was this unsuccessful attempt to establish a 
Council of Revision which Madison had in mind in the passage 
from which we quoted above from his letter of 1788. 

It is clear from the wording of this resolution that Madison’s 
practical sense dictated to him the compromise which would sacri¬ 
fice the right of the judiciary to declare laws invalid, provided the 
judges would be given a share of the veto power in the Council of 
Revision—just as he was ready to sacrifice the right of the Execu¬ 
tive to declare laws invalid if a veto be given him. And it is worthy 
of note that in both instances the veto was to be a qualified one, 
and could be overridden by the Legislature. In fact, according to 
the original Virginia Plan as seen in the above resolution, this veto 
could be overridden by a bare majority of the two houses. Madi¬ 
son’s views of the subject clearly indicate that notwithstanding his 
desire for an independent executive and an independent judiciary, 
he did not consider it indispensable to the independence of these 
co-equal powers that they should have a right of independent in¬ 
terpretation of the Constitution, provided that they be given some 
share in the framing of the laws. 

Madison’s complaint already quoted above, which seemed so 
confusing to Prof. Beard, now becomes crystal clear. We can hear 
Mr. Madison saying to those who voted down the Council of Re¬ 
vision on the ground that the Judiciary ought not to participate in 
legislation: 

“It is all very well for you gentlemen to say that the depart¬ 
ments ought to be absolutely separate and distinct, and that the 
Judiciary ought not, therefore, to participate in legislation. That 
sounds very well in theory, but look at the practice. We have 
created an independent judiciary. Independent particularly of the 
because of the mode of appointment and the tenure of 
office. An independent Judiciary ought to have the right to judge 
independently, which involves the right to determine for itself the 
meaning of the Constitution, in so far as its own department is 
concerned, that is to say, in litigated cases coming before it. Now, 
many, if not most, laws, become the subject of litigation. In such 
cases the Judiciary has the last word. Therefore, if the Judiciary 
nas the power of independently interpreting the Constitution, and 

i^rislative ac{>—thus again proving that in the view of the spon- 
fprlft 1 which meant the entire Virginia Delegation, the question of 

prn? including the power to veto state legislation contrary to the fed- 

constitution, was considered a legislative and not a judicial matter. 
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to refuse to enforce laws regularly passed by the Legislature which 
do not fit in with its own interpretation of the Constitution, then 
you have practically made the Judiciary superior to, instead of co¬ 
equal with, the legislature, which was never intended and can never 
he proper” 


We now come to that pillar of strength among the supporters 
of Judicial Power, Alexander Hamilton, and to his great argument 
in Number 78 of The Federalist. No one has ever noted any 
‘^confusion” in Hamilton on the subject of the judiciary. But, we 
regret to say, only because most supporters of the Judicial Power 
do not look particularly carefully at such matters. As a matter of 
fact, a good look at Hamilton will find him almost as confused as 
Madison himself; which should rather have been expected, since 
Madison and Hamilton were closely associated in the fight for the 
Constitution.^ But most of the supporters of the Judicial Power 
prefer to cover Madison with Hamilton’s mantle, and assure us 
that since Hamilton was such a strong supporter of the Judicial 
Power and had so carefully reasoned it out in his famous argument 
in The Federalist, Madison, his associate on The Federalist must 
have held the same views. 

The latter supposition is quite right. Madison and Hamilton 
may not have exactly seen eye to eye on this subject, but they 
were in general agreement on the fundamentals of this theory, 
whatever disagreements they may subsequently have had as to its 
application in practice. In his work already referred to. Prof. 
Beard has the following to say about Hamilton in his relation to 
our subject: 


*Tn Number 78 of The Federalist, written in defence of the 
Constitution, and designed to make that instrument acceptable to 
the electorate, Hamilton gave a full exposition of his view of the 
new system. His statement of the principle of judicial control so 
thoroughly covers the ground that it deserves quotation at length: 


2 See note 3, tn/ra, p. 112 . 

We would liie, however, to offer suggestion that No. 81 Federalist W'as written 
under the influence of Madison, who had probably been unaware of the contents of 
Federalist No. 78 until after its appearance, and then probably insisted on its dis¬ 
avowal. Hamilton thereupon tried to withdraw from the position taken by him m 
Federalist No. 78 as gracefully as he could, by pretending that he had really never 
intended to say anything new or startling, or that was not in consonance with good 
English constitutional practice. That he should have made but a poor job of it is, 
under the circumstances, but natural. 
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We agree with Prof. Beard’s statement that Elamiltoirs exposi¬ 
tion of his theory of judicial control deserves quotation at length. 
And not only for the reason mentioned by Prof. Beard, but also, 
and perhaps principally, because it is the most elaborate con¬ 
temporary statement of the theory there is—giving us an insight 
into the situation as it then existed, and into the conception of 
this power as held by its most thorough and most noted supporter 
at the time of the adoption of the Constitution. But for the same 
reason we shall quote a little more tlian Prof. Beard has quoted in 
his work. For while in No. 78 of The Federalist, Hamilton discussed 
the subject at greater length than elsewhere, and while that num¬ 
ber of The Federalist is the only one usually quoted in this con¬ 
nection, it is not the only issue of The Federalist wherein Hamilton 
discusses the subject. He discusses it also in No. 81; and in out- 
opinion, the statement in No. 78 of The Federalist gives only half 
the case, and no complete understanding of the Hamiltonian 
theory of the Judicial Power can be had unless the two statements 
are read together. The statement quoted by Prof. Beard from No. 
78 of The Federalist is as follows: 

*'The complete independence of the courts of justice is peculiarly 
essential in a limited constitution. By a limited constitution I 
understand one which contains certain specified exceptions to the 
legislative authority; such, for instance, as that it shall pass no 
bills of attainder, no ex post jacto laivs, and the like. Limitations 
of this kind can be preserved in practice no other way than through 
the medium of the courts of justice; whose duty it must be to 
declare all acts contrary to the manifest tenor of the Constitution 
void. Without this, all the reservations of particular rights or 
privileges would amount to nothing. 

“Some perplexity respecting the right of the courts to pro¬ 
nounce legislative acts void, because contrary to the Constitution, 
has arisen from an imagination that the doctrine would imply a 
superiority of the judiciary to the legislative power. It is urged 
that the authority which can declare the acts of another void must 
necessarily be superior to the one whose acts may be declared void. 
As this doctrine is of great importance in all the American consti¬ 
tutions, a brief discussion of the grounds on which it rests can not 

be unacceptable. 

, ‘There is no position which depends on clearer principles than 
that every act of a delegated authority contrary to the tenor of the 
J^^^^ssion under which it is exercised is void. No legislative act, 
therefore, contrary to the Constitution, can be valid. To deny this 
would be to affirm that the deputy is greater than his principal: 
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that the servant is above his master; that the representatives of 
the people are superior to the people themselves; that men, acting 
by virtue of powers, may do not only what their powers do not 
authorize, but what they forbid. 

“If it be said that the legislative body are themselves the 
constitutional judges of their own powers, and that the construc¬ 
tion they put upon them is conclusive upon the other departments, 
it may be answered that this can not be the natural presumption, 
where it is not to be collected from any particular provisions in the 
Constitution, It is not otherwise to be supposed that the Consti¬ 
tution could intend to enable the representatives of the people to 
substitute their will to that of their constituents. It is far more 
rational to suppose that the courts were designed to be an inter¬ 
mediate body between the people and the legislature, in order, 
among other things, to keep the latter Avithin the limits assigned 
to their authority. The interpretation of the laws is the proper 
and peculiar province of the courts. A constitution is, in fact, and 
must be, regarded by the judges as a fundamental law. It must 
therefore belong to them to ascertain its meaning, as Avell as the 
meaning of any particular act proceeding from the legislative body. 
If there should happen to be an irreconcilable variance between 
the two, that which has the superior obligation and validity ought, 
of course, to be preferred; in other words, the constitution ought 
to be preferred to the statute, the intention of the people to the 
intention of their agents. 

“Nor does this conclusion by any means suppose a superiority 
of the judicial to the legislative power. It only supposes that the 
power of the people is superior to both; and that where the will 
of the legislature, declared in its statutes, stands in opposition to 
that of the people, declared in the Constitution, the judges ought 
to be governed by the latter, rather than the former. They ought 
to regulate their decisions by the fundamental laws, rather than 
those which are not fundamental. 

“This exercise of judicial discretion, in determining between two 
contradictory laws, is exemplified in a familiar instance. It not 
uncommonly happens that there are two statutes existing at one 
time, clashing in whole or in part with each other, and neither of 
them containing any repealing clause or expression. In such a case 
it is the province of the courts to liquidate and fix their meaning 
and operation: So far as they can by any fair construction be 
reconciled to each other, reason and law conspire to dictate that 
this should be done: T^ere this is impracticable it becomes a 
matter of necessity to give effect to one, in exclusion of the other. 
The rule which has obtained in the courts for determining their 
relative validity is that the last in order of time shall be preferred 
to the first. But this is a mere rule of construction, not derived 
from any positive law, but from the nature and reason of the 
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thing. It is a rule not enjoined upon the courts by legislative pro- 
vision, but adopted by themselves, as consonant to truth and pro- 
pnety, tor the direction of their conduct as interpreters of the law. 
Iney thought it reasonable that, between the interfering acts of 

authority, that which was the last indication of its will 
should have the preference. 

But in regard to the interfering acts of a superior and subor¬ 
dinate authority, of an original and derivative power, the nature 
and reason of the thing indicate the converse of that rule as proper 
to be followed. They teach us that the prior act of a superior 
ought to be preferred to the subsequent act of an inferior and 
subordinate authority; and that, accordingly, whenever a particu- 
Jar statute contravenes the Constitution, it will be the duty of the 
judicial tribunals to adhere to the latter and disregard the former. 

It can be of no weight to say that the courts, on the pretense 
of a repugnancy, may substitute their own pleasure to the consti¬ 
tutional intentions of the legislature. This might as well happen 
in the case of two contradictory statutes; or it might as well 
happen in every adjudication upon any single statute. The courts 
must declare the sense of the law; and if they should be disposed 
to exercise Will instead of Judgment, the consequence would 
equally be the substitution of their pleasure to that of the legisla- 
tive body. The observation, if it prove anything, would prove 
that there ought to be no judges distinct from that body. 

“If then the courts of justice are to be considered as the bul¬ 
warks of a limited constitution against legislative encroachments, 
this consideration will afford a strong argument for the permanent 
tenure of judicial offices, since nothing will contribute so much as 
this to that independent spirit in the judges which must be essen¬ 
tial to the faithful performance of so arduous a duty. 

“This independence of the judges is equally requisite to guard 

rights of individuals from the effects of 
those ill humors which the arts of designing men, or the influence 
ot particular conjunctures, sometimes disseminate among the 
people themselves and which, though they speedily give place to 
better information and more deliberate reflection, have a tend¬ 
ency, in the meantime, to occasion dangerous innovations in the 
government and serious oppressions of the minor party in the 
community. Though I trust the friends of the proposed Consti- 
tuion will never concur with its enemies in questioning that funda- 
mental principle of republican government which admits the right 
ot the people to alter or abolish the established Constitution when¬ 
ever they find it inconsistent with their happiness; yet it is not to 
e interred from this principle that the representatives of the 
people, whenever a momentary inclination happens to lay hold of 
a majority of their constituents incompatible with the provisions 
the existing Constitution, would, on that account, be justifiable 
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in a violation of those provisions; or that the courts would be 
under a greater obligation to connive at infractions in this shape 
than when they had proceeded wholly from the cabals of the rep¬ 
resentative body. Until the people have, by some solemn and 
authoritative act, annulled or changed the established form, it is 
binding upon themselves collectively, as well as individually; and 
no presumption, or even knowledge, of their sentiments can war¬ 
rant their representatives in a departure from it, prior to such an 
act. But it is easy to see that it would require an uncommon por¬ 
tion of fortitude in the judges to do their duty as faithful guardians 
of the Constitution where legislative invasions of it had been 
instituted by the major voice of the community. 

“But it is not with a view to infractions of the Constitution 
only that the independence of the judges may be an essential safe¬ 
guard against the effects of occasional ill humors in the society. 
These sometimes extend no farther than to the injury of the pri¬ 
vate rights of particular classes of citizens, by unjust and partial 
laws. Here also the firmness of the judicial magistracy is of vast 
importance in mitigating the severity and confining the operation 
of such laws. It not only serves to moderate the immediate mis¬ 
chiefs of those which may have been passed, but it operates as a 
check upon the legislative body in passing them; who, perceiving 
that obstacles to the success of an iniquitous intention are to be 
expected from the scruples of the courts, are in a manner com¬ 
pelled, by the very motives of the injustice they meditate, to 
qualify their attempts. This is a circumstance calculated to have 
more influence upon the character of our governments than but a 
few may be aware of. The benefits of the integrity and moderation 
of the judiciary have already been felt in more states than one; 
and though they may have displeased those whose sinister expec¬ 
tations they may have disappointed, they must have command^! 
the esteem and applause of all the virtuous and disinterested. 
Considerate men, of every description, ought to prize whatever 
will tend to beget or fortify that temper in the courts; as no man 
can be sure that he may not be to-morrow the victim of a spirit or 
injustice, by which he may be a gainer to-day. And every man 
must now feel that the inevitable tendency of such a spirit is to 
sap the foundations of public and private confidence, and to intro¬ 
duce in its stead universal distrust and distress. , 

“That inflexible and uniform adherence to the rights of the 
Constitution, and of individuals, which we perceive to be 
pensable in the courts of justice, can certainly not be expected 
from judges who hold their offices by a temporary commission. 
Periodical appointments, however regulated, or by whomsoever 
made, would, in some way or other, be fatal to their necessary 
independence. If the power of making them was committed either 
to the executive or legislature, there would be danger of an im- 
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proper complaisance to the branch which possessed it: if to both, 
there would be an unwillingness to hazard the displeasure of 
either; if to the people, or to persons chosen by them for the 
special purpose, there would be too great a disposition to consult 
popularity to justify a reliance that nothing would be consulted 
but the Constitution and the laws.” 

This seems to be clear, definite and unequivocal, as a statement 
of position, whatever we may think of the arguments advanced in 
support of it. Now let us turn to No. 81 of The Federalist, There 
Hamilton amplifies his statement as follows: 

“The arguments, or rather suggestions, upon which this charge 
is founded, are to this effect: ‘The authority of the proposed 
Supreme Court of the United States, which is to be a separate and 
independent body, will be superior to that of the legislature. The 
power of construing the laws according to the spirit of the Con¬ 
stitution, will enable that court to mould them into whatever 
shape it may think proper; especially as its decisions will not be 
m any manner subject to the revision or correction of the legisla¬ 
tive body. This is as unprecedented as it is dangerous. In Britain, 
the judicial power, in the last resort, resides in the House of Lords, 
which is a branch of the legislature; and this part of the British 
government has been imitated in the State constitutions in gen¬ 
eral. The Parliament of Great Britain, and the legislatures of the 
several States, can at any time rectify, by law, the exceptionable 
decisions of their respective courts. But the errors and usurpa¬ 
tions of the Supreme Court of the United States will be uncon¬ 
trollable and remediless.* This, upon examination, will be found 
to be made up altogether of false reasoning upon misconceived fact. 

“In the first place, there is not a sijllable in the plan under 
consideration which directly empowers the national courts to con¬ 
strue the laws according to the spirit of the Constitution, or which 
gives them any greater latitude in this respect than may be claimed 
by the courts of every State, I admit, however, that the Constitu¬ 
tion ought to be the standard of construction for the laws, and that 
wherever there is an evident opposition, the laws ought to give 
place to the Constitution. But this doctrine is not deducible from 
any circumstance peculiar to the plan of the convention, but from 
the general theory of a limited Constitution; and as far as it is true, 
jt IS equally applicable to most, if not to all the State governments, 
there can be no objection, therefore, on this account, to the federal 
judicature which will not lie against the local judicatures in gen¬ 
eral, and which will not serve to condemn every constitution that 
attempts to set bounds to legislative discretion. 

But perhaps the force of the objection may be thought to 
consist in the particular organization of the Supreme Court; in 
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its being composed of a distinct body of magistrates, instead of 
being one of the branches of the legislature, as in the government 
of Great Britain and that of the State. To insist upon this point, 
the authors of the objection must renounce the meaning they have 
labored to annex to the celebrated maxim, requiring a separation 
of the departments of power. It shall, nevertheless, be conceded 
to them, agreeably to the interpretation given to that maxim in 
the course of these papers, that it is not violated by vesting the 
ultimate power of judging in a part of the legislative body. But 
though this be not an absolute violation of that excellent rule, yet 
it verges so nearly upon it, as on this account alone to be less eligible 
than the mode preferred by the convention. From a body which 
had even a partial agency in passing bad laws, we could rarely 
expect a disposition to temper and moderate them in the applica¬ 
tion. The same spirit which had operated in making them, would 
be too apt in mterpreting them; still less could it be expected that 
men who had infringed the Constitution in the character of legisla¬ 
tors, would be disposed to repair the breach in the character of 
judges. Nor is this aU. Every reason which recommends the ten¬ 
ure of good behavior for judicial offices, militates against placing 
the judiciary power, in the last resort, in a body composed of men 
chosen for a limited period. There is an absurdity in referring the 
determination of causes, in the first instance, to judges of perma¬ 
nent standing; in the last, to those of a temporary and mutable 
constitution. And there is a still greater absurdity in subjecting 
the decisions of men, selected for their knowledge of the laws, ac¬ 
quired by long and laborious study, to the revision and control of 
men who, for want of the same advantage, cannot but be deficient 
in that knowledge. The members of the legislature will rarely be 
chosen with a view to those qualifications which fit men for the 
stations of judges; and as, on this account, there will be great 
reason to apprehend all the ill consequences of defective informa¬ 
tion, so, on account of the natural propensity of such bodies to 
party divisions, there will be no less reason to fear that the pesti¬ 
lential breath of faction may poison the fountains of justice. The 
habit of being continually marshalled on opposite sides will be too 
apt to stifle the voice both of law and equity. 

“These considerations teach us to applaud the wisdom of those 
States who have committed the judicial power, in the last resort, 
not to a part of the legislature, but to distinct and independent 
bodies of men. Contrary to the supposition of those who have 
represented the plan of the convention, in this respect, as novel 
and unprecedented, it is but a copy of the constitutions of New 
Hanapshire, Massachusetts, Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South Carolina, and Georgia; and the 
preference which has been given to those models is highly to be 

commended. 
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is not true, in the second place, that the Parliament of Great 
Britain, or the legislatures of the particular States, can rectify the 
exceptionable decisions of their respective courts, in any other 
sense than might he done by a future legislature of the United 
States. The theory, neither of the British, nor the State consti¬ 
tutions, authorizes the revisal of a judicial sentence by a legislative 
act. Nor is there anything in the proposed Constitution, more than 
in either of them, by which it is forbidden. In the former, as well 
as in the latter, the impropriety of the thing, on the general prin¬ 
ciples of law and reason, is the sole obstacle. A legislature, with¬ 
out exceeding its province, cannot reverse a determination once 
made in a particular case; though it may prescribe a new rule for 
future cases. This is the principle, and it applies in all its conse¬ 
quences, exactly in the same manner and extent, to the State gov¬ 
ernments, as to the national government now under consideration. 
Not the least difference can be pointed out in any view of the 
subject. 

“It may in the last place be observed that the supposed danger 
of judiciary encroachments on the legislative authority, which has 
been upon many occasions reiterated, is in reality a phantom. 
Particular misconstructions and contraventions of the will of the 
legislature may now and then happen; but they can never be so 
extensive as to amount to an inconvenience, or in any sensible 
degree to affect the order of the political system. This may be 
inferred with certainty, from the general nature of the judicial 
power, from the objects to which it relates, from the manner in 
which it is exercised, from its comparative weakness, and from its 
total incapacity to support its usurpations by force. And the infer¬ 
ence is greatly fortified by the consideration of the important con¬ 
stitutional check which the power of instituting impeachments in 
one part of the legislative body, and of determining upon them in 
the other, would give to that body upon the members of the judicial 
department. This is alone a complete security. There never can 
be danger that the judges, by a series of deliberate usurpations on 
the authority of the legislature, would hazard the united resent¬ 
ment of the body intrusted with it, while this body was possessed 
of the means of punishing their presumption, by degrading them 
from their stations. While this ought to remove all apprehensions 
on the subject, it affords, at the same time, a cogent argument for 
constituting the Senate a court for the trial of impeachments.” 

This passage, while apparently an amplification of his original 
argument, is rather puzzling. What does Hamilton mean by re¬ 
ferring to the British Parliament in this connection? As we under¬ 
stood it all along, the American Doctrine of the Judicial Power is 
exactly the reverse of the British doctrine of the Sovereignty of 
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Parliament ; and we were assured by a very learned committee of 
the New York State Bar Association that the whole purpose of the 
American Revolution was to establish the Coke doctrine of the 
Judicial Power which had been overthrown by the English Revo¬ 
lution of 1688, when the Sovereignty of Parliament was estab¬ 
lished. Now comes Alexander Hamilton, the great sponsor of the 
Judicial Power in the United States, and practically wipes out the 
difference between the American and the British Constitutions in 
this respect,—assuring us that there is no substantial difference 
between the powers of the Legislature under the United States 
Constitution and the British Parliament. What exactly does 
Hamilton mean when he says: “It is not true that the Parliament 
of Great Britain, or the legislatures of the particular States, can 
rectify the exceptionable decisions of their respective courts, in any 

other sense than might be done by a future legislature of the United 
States**? 

Note, first of all, the assumption that the State Constitutions 
and the British Constitution are alike in this respect; and the 
attempt to prove that the Federal Constitution isn^t reaUy differ¬ 
ent. We all know that the British Parliament is not bound by 
any interpretation which a British court may place upon the 
British Constitution. If a British court were to decide that Magna 
Charta prohibits the issuance of general Writs of Assistance, the 
British Parliament may nevertheless proceed to pass a law provid¬ 
ing for the issuance of such Writs. For the interpretation of 
Magna Charta by the courts is not binding upon the British 
Parliament. Did Hamilton perhaps mean to assert that the rela¬ 
tion of the legislature to the courts was the same under the State 
Constitutions as then understood? And did he mean to suggest that 
in his opinion it would be no different under the United States Con¬ 
stitution? Did he mean that, for instance, after the decision of the 
United States Supreme Court in Pollock v. Farmers Loan and 
Trust Co., the Congress of the United States could proceed to enact 
and enforce another income tax law, although it could not reverse 

the judgment in the particular case of Pollock v. Farmers Loan & 
Trust Co.f ® 

* Prof. John Dickinson, who has read this portion of the text in manuscript, 
thinks that our efforts at reconcilin g Hamilton’s statements in the two issues of 

have not been particularly successful. He is of the opinion that 
Hamilton s language rather indicates a lack of clarity in his own mind on the 
central issue.” To which wc may observe that on the “central issue”—that is, as to 
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It may sound startling to those who get their notions on the 
subject from our regular historians, hut tkat is exactly what Ham¬ 
ilton seems to have meant. 

That was, in fact, the theory of Judicial Power as understood 
at that time by all those who favored that power. Under that 
theory, and it was that theory that Hamilton was expounding in 
No. 81 of The Federalist, the Congress is no more bound by the 
interpretation placed upon the Constitution by the federal judici¬ 
ary than is the British Parliament by the interpretation placed 
upon Magna Charta by an English court. The Judicial Power, as 
understood and expounded by Hamilton and his associates, merely 
meant that the American courts, unlike the British courts, were 
not bound by the interpretation placed on the Constitution by the 
Legislature, and could, therefore, refuse to enforce a law in conflict 
with the Constitution. But neither was the Congress bound by 
the judicial interpretation. Under that theory, the Congress had 
the right to proceed to re-enact the Income Tax Law, notwith¬ 
standing the decision of the Supreme Court in Pollock v. Farmers 
Loan & Trust Co. In fact, it could instruct the President to, or 
the President of the United States could of his own accord, proceed 
to collect the taxes provided for in that law, notwithstanding the 
decision in Pollock v. Farmers Loan & Trust Co., in so far as it 
could be done without resort to the courts. And the President 
could proceed to do so of his own accord, if he agreed with the 
Congress instead of the Supreme Court. 


Hiimiltons confusion on the "centml issue”—we are quite in agreement with Prof. 
JJickmson. The important point which we desired to convoy in the text was, not 
so much that Hamilton had clearly-defined views on the subject, but, rather, that 
IS supposed great pillar of strength of the Judicial Power among the Framers was 
but a broken reed. Elsewhere wo have put the matter thus: 


Clearly, the man who did that could not have thought either long or profoundly 
on the subject. . . . Hamilton’s essay in No. 78 of the FcdcralisL has been highly 
praised for its clarity of statement. And, read by iU^clf. his statements in that essay 
have a superficial clarity. But behind this clarity of statement, there is woeful 
contuwon of thought—as can be easily discovered by contrasting Federalist No. 78 
with Federalist No. 81. The two are entirely contradictory. . . . Clearly, one who 
\as so confused as to just what it was that he was proposing, could not be expected 
to throw much light on the underlying philosophic and political principles of the 
constitutional arrangement he was advocating.” (Boudin, The Anarchic Element in 
the t^otion of a Higher Law, VIII N. Y. U. Law Quarterly Review, 1.) 

Prof. Edward S. Corwin thinks that Hamilton had originally not been a sup- 
porter of the right of judicial review, but had been converted to that view between 
the writing of No. 33 and No. 78 of the Federalist. If that be so his conversion was 
not a wholehearted one. And, m any event, it did not contribute to clarify his ideas 
on the subject. See, also, Appendix D, infra, at end of this volume. 
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This is borne out by the entire tenor of the discussion of the 
subject in the Constitutional Convention and the ratifying con¬ 
ventions, as well as in the pamphlet literature. For, while the 
power of the Judiciary to declare laws unconstitutional was never 
discussed in the Constitutional Convention and very little during 
the process of ratification, the general subject of the Judiciary is 
referred to again and again, and the Judiciary that is referred to 
is obviously of a different kind from the one with which we are 
familiar. No August Tribunal then. No, not then. The most strik¬ 
ing thing about all of the references to the Judiciary is the assurance 
that it was only a weak power in need of defensive weapons to 
protect itself against encroachment by the other departments, par¬ 
ticularly the Legislature. And the right to declare legislative en¬ 
actments invalid when they contravene the Constitution, is itself 
conceived by many of its advocates, including Hamilton, as a 
defensive weapon against the encroachments of the Legislature 
upon the Judiciary. 

Clearly, the Framers and Ratifiers could not have had in mind 
the Judicial Power as we know it, and as expounded by Judge 
Baldwin and its other modern supporters —the Supreme Political 
Power in the State. 

This question of a “defensive weapon” is important in another 
connection, and deserves further attention. 

In order that we may better understand this matter of “defen¬ 
sive weapons,” which occurs again and again in The Federalist 
and other contemporaneous discussions of the Constitution—and 
not only with respect to the judiciary, but also with respect to the 
executive—it must be borne in mind that when the Framers and 
Ratifiers of the Constitution were speaking of “unconstitutional” 
legislation, they had in mind something entirely different from 
what we generally think of when using this expression. To 
us, the primary, if not the only question, is that of encroach¬ 
ment by the legislature upon the domain of individual rights. 
In other words, we mean the protection of the minority against 
the so-called “tyranny of the majority.” But this is not what 
“unconstitutional” meant in the discussions attending the fram¬ 
ing and adoption of the United States Constitution; except, 
perhaps, in an incidental way. They were primarily inter¬ 
ested in two things: First, the division of power between 
the Federal Government and the State governments; and sec- 



FRAMING OF UNITED STATES CONSTITUTION 115 

ond, the division of power between the separate departments 
of government. Unconstitutional legislation—the concept, not the 
term; for the term was hardly known then—therefore meant either 
an encroachment by the Federal Government upon the State gov¬ 
ernments, or an encroachment by the Congress upon the proper 
sphere of either the Executive or the Judiciary. In other words, 
“unconstitutional’' meant a violation of the distribution of the 
powers of government as made by the Constitution. Hence the 
argument, so puzzling to us with our present day notions, repeat¬ 
edly advanced in The Federalist, that we need not worry about the 
Federal Legislature enacting unconstitutional laws, because the 
States would resent it and prevent it. Hence, also, the arguments 
used, as already noted, in connection with both the Executive and 
the Judiciary, that certain powers were given to these departments 
in order to prevent unconstitutional encroachments upon them by 
other governmental departments. 

This leads us to another interesting conclusion: Whatever the 
extent of the Judicial Power as conceived by its supporters at the 
time of the framing and adoption of the United States Constitu¬ 
tion, it was not intended as a means for the protection of individual 
rights, that is to say, as a protection of the minority against the 

tyranny of the majority*^ in the domain of general or social legis¬ 
lation. 

We have referred already to the rhetorical question of the 
learned committee of the New York State Bar Association, im¬ 
plying that it is inconceivable that the Framers could have left the 
fate of individual rights to the tyranny and caprice of a majority 
as represented in Congress. Used as these gentlemen are to our 
governmental system under the modern Judicial Power, such a 
thing seems inconceivable to them. But that is exactly what the 
Framers of the United States Constitution did; and we have no 
less authority than Madison and Hamilton themselves, in no 
less an authoritative publication than The Federalist itself, for 
this proposition. But, before quoting Madison and Hamilton, 
there is something about the Constitution itself which completely 
disproves the notion that the Judicial Power was put into the Con¬ 
stitution in order to protect so-called “fundamental rights." And 
that IS the conclusive circumstance that, as the Constitution came 
from the hands of the Framers, there were no fundamental rights 
in it and the Judicial Power would have been utterly useless for 
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that purpose. In order that the Judicial Power be of any use for 
such a purpose there must be, in the Constitution, something in the 
nature of a prohibition to which it might attach itself. Such are 
the prohibitions which are contained in the first ten amendments 
to the Constitution, commonly known as the Bill of Rights. But 
when the Constitution came from the hands of the Framers, it had 
no Bill of Rights. 

This circumstance has been lost sight of by most of those who 
discuss the subject, but it is of controlling importance in this con¬ 
nection. With no Bill of Rights in the Constitution, there is 
naturally no Bill of Rights to enforce; and where there is no Bill 
of Rights to enforce, there is no way of protecting the “funda¬ 
mental rights of the individual” against the vicious majority. It 
is true that the Constitution itself contains a number of prohibi¬ 
tions, but the important ones are prohibitions against the States 
and not against the national government. The only prohibitions 
against the national government are exactly three in number, and 
all three of them put together amount to so little that it would 
be absurd to invent a special form of government for their pro¬ 
tection. And the fact that there was no Bill of Rights in the 
Constitution as it came from the hands of the Framers has yet 
another significance. It confirms the theory advanced by us, that 
the Framers deliberately and intentionally omitted the protection 
of fundamental or individual rights, or those of minorities, from 
the Constitution. 

In view of the decisive language of the Constitution itself it 
would seem superfluous to cite other “authorities” for this propo¬ 
sition. Because, however, of the persistence of this confusion in 
the minds, not only of laymen but of historians and eminent 
lawyers, it will not be amiss to cite the great authority of the 
Father of the Constitution and of Alexander Hamilton. In No. 51 
of The Federalist, they say: 

“It is of great importance in a republic not only to guard the 
society against the oppression of its rulers, but to guard one part 
of the society against the injustice of the other part. Different 
interests necessarily exist in different classes of citizens. If a ma- 
jonty be united by a common interest, the rights of the minority 
will be insecure. There are but two methods of providing against 
this evil: the one by creating a will in the community independent 
of the majority—that is, of the society itself; the other, by compre- 
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bending in the society so many separate descriptions of citizens as 
will render an unjust combination of a majority of the whole very 
improbable, if not impracticable. The first method prevails in all 
governments possessing an hereditary or self-appointed authority. 
This, at best, is but a precarious security; because a power inde¬ 
pendent of the society may as well espouse the unjust views of the 
major, as the rightful interests of the minor party, and may pos¬ 
sibly be turned against both parties. The second method will be 
exemphfied in the federal republic of the United States. Whilst all 
authority in it will be derived from and dependent on the society, 
the society itself will be broken into so many parts, interests, and 
classes of citizens, that the rights of individuals, or of the minority, 
will be in little danger from interested combinations of the ma¬ 
jority. In a free government the security for civil rights must be 
the same as that for religious rights. It consists in the one case in 
the multiplicity of interests, and in the other in the multiplicity of 
sects. The degree of security in both cases will depend on the 
number of interests and sects; and this may be presumed to depend 
on the extent of country and number of people comprehended 
under the same government. This view of the subject must par¬ 
ticularly recommend a proper federal system to all the sincere and 
considerate friends of republican government, since it shows that 
in exact proportion as the territory of the Union may be formed 
into more circumscribed Confederacies, or States, oppressive com¬ 
binations of a majority will be facilitated; the best security under 
the republican forms, for the rights of every class of citizens, will 
be diminished; and consequently the stability and independence 
ot some member of the government, the only other security must 
be proportionately increased. Justice is the end of government. 
It IS the end of civil society. It ever has been and ever will bo 
pursued until it be obtained, or until liberty be lost in the pursuit. 
In a society under the forms of which the stronger faction can 
readily unite and oppress the weaker, anarchy may as truly be said 
to reign as in a state of nature, where the weaker individual is not 
secured again^st the violence of the stronger; and as, in the latter 
state, even the stronger individuals are prompted, by the uncer¬ 
tainty of their condition, to submit to a government which may 
protect the weak as well as themselves; so, in the former state, 
will the more powerful factions or parties be gradually induced, by 
a like motive, to wish for a government which will protect all 

^ ^ore powerful. It can be little 

doubted that if the State of Rhode Island was separated from the 
(-confederacy and left to itself, the insecurity of rights under the 
popular form of government within such narrow limits would be 
aispiayed by such reiterated oppressions of factious majorities that 
some power altogether independent of the people would soon be 
cauea lor by the voice of the very factions whose misrule had 
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proved the necessity of it. In the extended republic of the United 
States, and among the great variety of interests, parties, and sects 
which it embraces, a coalition of a majority of the whole society 
could seldom take place on any other principles than those of jus¬ 
tice and the general good; whilst there being thus less danger to a 
minor from the will of a major party, there must be less pretext, 
also, to provide for the security of the former, by introducing into 
the government a will not dependent on the latter, or, in other 
words, a will independent of the society itself/* 

We now have the answer to the great rhetorical question of the 
Special Committee of the New York State Bar Association, given 
by the Framers themselves. They say, in effect: 

“Yes, gentlemen, we did; though not exactly as you put it. We 
did not establish any consolidated congressional absolutism, for 
the reason that we have established a pretty strong and inde¬ 
pendent executive, with powers at least as great as those of the 
King of England himself. And we also have established an inde¬ 
pendent judiciary, independent in the manner of its appointment 
as well as in its tenure of office. And they may have certain 
powers, which English judges have not, although they are without 
power to protect minorities or ‘fundamental rights^ as you call it, 
against the will of the people as expressed in the national legisla¬ 
ture. 

“Of course, you, as eminent lawyers, must know that we had 
nothing to do with the establishment of the state governments, and 
therefore could not establish any absolutism, either of thirteen or 
of forty-eight state legislatures, as those matters depend on state 
constitutions. Some of us were of the opinion that the national 
legislature ought to be able to supervise state legislation, but 
others thought otherwise; and, in any event, all of us thought that 
the people would not stand for that, so we left that out of the 
Constitution. In the absence of any power of revision in the 
national legislature, there was no way in which we could provide 
in the Constitution for any supervision of State legislation in 
purely State matters. As you gentlemen well know, the United 
States Supreme Court which we established, and which you so 
greatly admire, will have held in due course of time that even if 
we had, by our Constitution, given to the federal judges a general 
power to declare legislation unconstitutional, they would still be 
powerless to protect the people of the states against the absolutism 
of State legislatures, for what you call ‘fundamental rights’ are 
state matters and depend on the State constitutions, and not on 
our Constitution. The Federal Judiciary has no power, as you 
know by this time from the decision of the United States Supreme 
Court, to enforce the provisions of State constitutions, and protect 
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the people of the several states from violations by their State 
legislature of any Bill of Rights which the State constitutions 
might contain. And as to ‘the privileges of freemen’ as defined by 
us why, gentlemen, we are rather surprised to hear you talk of 
that, since you ought to know that we have never done any such 
thing as to define the privileges of freemen. We have not included 
any^Bill of Rights in the Constitution we framed. 
c /pf course that does not mean that we were careless about these 
privileges of freemen’ that you refer to. They certainly have given 
us great concern, and we spent on them considerable thought while 
we were framing the Constitution. But, you see, protecting ‘the 
privileges of freemen’ is a rather delicate matter, and not free from 
danger. The only way that it can be done is by inserting into the 
Constitution what is commonly called a Bill of Rights, and then 
providing an independent machinery -whereby the Legislature 
would be prevented at all future times from passing laws which 
might in any way infringe on the provisions of this Bill of Rights. 
But such an independent machinery must be independent, first of 
all, of the people,^ For if the Guardians of the Constitution to 
whom this protection would be intrusted should be elected by the 
pople themselves and be responsible to the people, they would 
be no better than the Legislature itself. But if they should be in¬ 
dependent from the people they would themselves be a greater 
danger than the danger that we run by leaving the entire matter 
out of the^ Constitution. Such an independent agency would in 
course of time absorb all of those powers which we would so care¬ 
fully take away from the Legislature, and, not being responsible to 
the people, would be much more dangerous to them than the Legis¬ 
lature^ could possibly be. When the Legislature passes an unjust 
law unjust/ that is, from the point of view of the minority—the 
minority may at least hope that the people may in course of 
time see the injustice of the law. Thereupon the minority would 
become the majority, and have the foolisli or knavish legislators 
^placed by wise and upright ones. But if we had set up a separate 
Board of Guardians, these Guardians might in time usurp all power 

to then^elves, and might in course of time become the absolute 
rulers of the people. 

Take, for instance, our own Judiciary, that we have provided 
lor in our Constitution. We have made them thoroughly inde¬ 
pendent both of the people and of the appointing power. We 
believe that judges should be independent, so that they may be 
upright in giving their judgments as between men and men with¬ 
out feat'or favor. But imagine what would have happened if we 
n^ made them the Guardians of the Constitution in your sense of 
tne word. How long do you think our vaunted separation of 
powers, so highly thought of, as you know, by M. Montesquieu 
ana the other good men whose ideas we esteem highly, would have 
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lasted? Why, in no time this 'weakest of the departments^ would 
have become the supreme authority in the government of the 
country. Did you want us to frame a Constitution in which the 
supreme authority would lie in the hands of a power absolutely 
independent of the people?” 

But what of the "fear of democracy*^ and "legislative abso¬ 
lutism” of which we hear so much in these discussions? As we 
have already stated, we do not believe that the Framers of the 
Constitution were demi-gods. Nor do we believe that all of them 
were exactly aflame with the ardor of democracy. But, on the 
other hand, we believe that the assertion that all the Framers of 
the Constitution were animated by hatred of democracy and fear 
of the people, is groundless. There were, no doubt, some men in 
the Convention who hated all democratic ideas, and who dis¬ 
trusted the people sufficiently to be anxious to put into the Consti¬ 
tution all manner of devices which would prevent the will of the 
people being heeded in the government of the United States. But 
these were few, and of comparatively little influence in the framing 
and adoption of the Constitution. The great majority of the 
Framers, and the vast majority of the people, believed in democ¬ 
racy. At least, as it was then understood—which meant the rule 
of the people who were then allowed by the laws of the various 
states to rule the people. They therefore commissioned the 
Framers, and the Framers considered themselves commissioned, to 
frame a form of government which would enable the will of these 
people to prevail so long as these people were governing the re¬ 
spective states. To be joined in time by such others as should be 
allowed to share in the government of the respective states. 
Hence, the significant provision of the United States Constitution 
that the electors of the House of Representatives should be the 
same as the electors of the more numerous branch of the legisla¬ 
tures of the various states. The general attitude of the Framers 
on the subject of democracy may best be illustrated by the well- 
known anecdote, related also by Prof. Farrand in his work on The 
Framing of the Constitution: 

"There is a tradition—says Prof. Farrand—^that Thomas Jef¬ 
ferson some two years later, upon his return from France, was 
protesting to Washington against the establishment of two houses 
in the legislature. The incident occurred at the breakfast table, 
and Washington asked: ‘Why did you pour that coffee into your 
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saucer?' To cool it/ replied Jefferson. *Even so/ said Washing¬ 
ton, *we pour legislation into the senatorial saucer to cool it/ " 

In other words, the majority of the Framers wanted the people's 
judgment to prevail, but they wanted the people’s cool judgment. 
This is the theory upon which the Constitution was actually 
framed. And the reaction of which there is so much talk con¬ 
sisted mainly in the anxiety of the Framers to establish a strong 
government. And this meant to them two things: A legislature 
with plenary powers, and an independent executive. In so far as 
the legislature was concerned, their great anxiety was that it 
should have sufficient and ample powers, and not that it should 
have limited powers. The more “reactionary” or conservative the 
Framer was, the more was he concerned that the powers of the 
legislature should be ample. 

Upon closer examination it will be found that most if not all 
of the statements expressing fear of the power of the legislature 
were uttered not in connection with a discussion of what powers 
ought to be granted to the legislature, but the discussion as to 
what powers ought to be granted to the other departments, par¬ 
ticularly the executive, in order to protect them against “en¬ 
croachment” by the legislature. In other words, the point was 
not a fear of government as such. Not a fear of there being many 
powers to be exercised by the legislature, nor of the power to pass 
laws affecting individual rights, but fear for the safety of the dis¬ 
tribution of the powers, and a desire to prevent a concentration of 
all powers in the legislature. In other words, the fear was that 
the legislature might exercise not only unlimited legislative power, 
but also powers which are not properly legislative in their charac¬ 
ter, and which should therefore be exercised by either the executive 
or the judiciary. The fear of the legislature exercising judi¬ 
cial powers may not have been very strong—hence the compara¬ 
tively few references to the legislative “vortex” in connection with 
the judiciary. But the fear that the legislature might exercise 
executive powers seemed to be both ever-present and well-founded 
in the experience of the State governments as well as in the tend¬ 
encies of British governmental practice. It was the intention of 
the Framers to prevent this possible development in the govern¬ 
ment of the United States, and it is usually in this connection that 
fear of the legislative power was expressed. 
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Before leaving this absorbing topic of the intentions of the 
Framers of the Constitution, we must advert briefly to another 
person, and another incident which occurred at the Constitutional 
Convention. The person is Luther Martin, and the incident is the 
first introduction of the first draft of a clause in the Constitution 
which is considered by some writers of the greatest importance in 
connection with our subject; namely, that provision of the Con¬ 
stitution which now reads as follows: 

*‘This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

In order that our readers may understand the significance of 
this point, we must revert to the theory of constitutions as under¬ 
stood in all constitutional countries outside of the United States. 
According to this prevalent theory, a constitution is a direction to 
the government, and primarily to the legislative department of the 
government, and not a law in the technical sense of that word. 
Since it is considered that the interpretation of the constitution is 
not a judicial but a political question, the constitution being pri¬ 
marily a political document, for the violation of which the violators 
are responsible to the people only, and is therefore not a matter for 
judges to pass upon. Hence the judges are bound to execute all 
laws when properly adopted according to the forms of the consti¬ 
tution, irrespective of whether or not the legislature had, in their 
opinion, acted in accordance with the provisions of the constitu¬ 
tion. But it is claimed on behalf of the Judicial Power, as it is 
known in the United States, that the Judiciary of the United States 
is placed in a different position, because of the particular wording 
of the paragraph of the United States Constitution just quoted. It 
is claimed that this provision makes the Constitution a “law” “of 
the land,” like any other law, in the sense that it is cognizable by 
the Judiciary, but nevertheless superior to ordinary laws because 
it is a fundamental law. 

Now, as to Luther Martin. Luther Martin is supposed to have 
been a profound believer in the Judicial Power, and is usually 
ranked next to Hamilton and Wilson in his importance as an up¬ 
holder of the so-called American Doctrine. It so happens that 
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Luther Martin was the one who proposed the resolution which 
subsequently became the paragraph in question. This resolution 
had no counterpart in the Virginia Plan, and was a modified form 
of one of the resolutions contained in what was known as the New 
Jersey Plan, which was introduced into the Convention in opposi¬ 
tion to the Virginia Plan. The resolution as proposed by Martin 
was, however, adopted unanimously, and it read as follows: 

*‘That the Legislative Acts of the United States . . . shall he the 
supreme law of the respective states ... and that the judiciaries 
of the several states shall be bound thereby in their decisions, any¬ 
thing in the respective laws of the individual states to the contrary 
notwithstanding.” 

It will be noted that "the Constitution” upon the presence of 
which in this paragraph the Judicial Power is based, was entirely 
omitted from this resolution. The Legislative Acts of the United 
States, and not the Constitution, were to be the “Supreme Law” 
whereby “the judiciaries of the several states shall be bound.” 

If, therefore, we are to draw any inferences from the wording 
of certain clauses of the Constitution as to the intentions of the 
Framers, the Framer of this resolution certainly could not have 
intended the Judicial Power, for it would clearly have prevented 
the State judiciaries from paying any attention to the United 
States Constitution, and would have compelled them to enforce 
every act of the federal legislature, whether constitutional 
or unconstitutional. But even more important is the fact that 
there is no “law of the land” in this clause, but only “law of the 
respective states” and it therefore clearly has no reference to the 
federal judiciary. It is clear therefore that this clause was not 
introduced into the Constitution with the intention of putting the 
Judicial Power into it. In fact, in its first formulation it had a 
distinctly adverse bearing on that power. And since it was intro¬ 
duced by a supposed upholder of that power and adopted unani¬ 
mously, its destructive effects upon the argument from the text of 
the Constitution is simply overwhelming.^ 

TK **^i!*^ following should be noted before leaving the subject of the Framers. 

1 here has been considerable discussion of late about the supposed influence on the 
iramers, and the Revolutionary Fathers generally, of the theory of “natural rights,” 

Ih • Nature, based on a notion of a higher law—the contention being that 

jneir adherent to this theory influenced the statesmen referred to in favor of the 
tneoiy of judicial review as part of the American constitutional system. This is 
ot the place to examine at length the question of whether or not our Revolutionary 
i-athers were much influenced by that theory. We have it on good authority that 



124 


GOVERNMENT BY JUDICIARY 


the law of nature was never a part of English jurisprudence; and there is no reason 
for assuming that our Revolutionary Fathers, who had been brought up in the 
school of that jurisprudence, accepted it more readily than their English con¬ 
temporaries or predecessors. But, however that may be, one thing is certain; and 
that is that insofar as the theory was at all accepted on the American continent 
during our revolutionary period, it was accepted as a Tevolutionary doctrine and not 
as a doctrine of constitutional law, either English or American, in the ordinary 
sense. This is strikingly illustrated by the fact that in the First Continental Con¬ 
gress, John Adams, who was then more revolutionary than the rest of that body, 
attempted to get that Congress to adopt a natural rights resolution, but was de¬ 
feated by the more “constitutionally’-inclined majority. (See: James Truslow 
Adams, The Adams Family, p. 48.) 

On the other hand, it must be remembered that after the Revolution, and even 
beyond the time of the adoption of the Constitution, the revolutionary principle 
as such was in some sort of vague way considered an American constitutional Princi¬ 
pe®—be kept, in reserve, and to be resorted to only as the dernier resort and not 
as a matter of ordinary constitutional practice. Much has been said in recent years 
by the supporters of the judicial power of the reactionary temper of the constitu¬ 
tional convention in support of the contention that they have provided for judicial 
review as a means of curbing the democratic tendencies of the time. We have else¬ 
where shown that the reactionary character of the constitutional convention has 
been greatly exaggerated. (See: infra Appendix D at end of Vol. 1) But we would 
like to point out here that even the more conservative members—who are the ones 
usually relied upon in support of the contention that the doctrine of judicial review 
was put into the constitution—adhere to this vagxie doctrine of revolution as part 
of our constitutional system. This is eminently true of James Wilson, the real founder 
of the doctrine of judicial review, even as late as 1891, when he was already an asso¬ 
ciate justice of the United States Supreme Court established under the Constitution. 
In his law lectures already referred to he said: 

***^bis revolution principle—that, the sovereign power residing in the people, 
they may change their constitution and government whenever they please—is not a 
principle of discord, rancor, or war: it is a principle of melioration, contentment, 
and peace. It is a principle not recommended merely by a flattering theory: it is a 
principle recommended by happy experience. To the testimony of Pennsylvania— 
to the testimony of the United States I appeal for the truth of what I say. 

. js the opinion of many, that the revolution of one thousand six hundred and 
eighty-eight did more than set a mere precedent, even in England. But be that as 
it may: a revolution principle certainly is, and should be taught as a principle of 
the constitution of the United States, and of every State in the Union.” {Works, 
(Andrews Edition) Vol. 1, p. 18.) 

”In many parts of the world, indeed, the idea of revolutions in government is, 
n \ indissoluble association, connected with the idea of wars, and of 

all the calamities attendant on wars. But jojriui experience teaches us, in the United 
Stetes, to view them in a very different and much more agreeable light—to con¬ 
sider^ them only as progressive steps in improving the knowledge of government, 
and increasing the happiness of society and mankind.” {Ih. p. 343-344.) 


CHAPTER VII 

THE FIRST DECADE OF THE CONSTITUTION 


T he fact of greatest significance in thehistoryof the Judicial 
Power during the first decade of the Constitution is that 
the right to declare laws unconstitutional was never exer¬ 
cised during that period of storm and stress. It seems almost incon¬ 
ceivable that this right should not have been exercised during that 
strenuous period, if the courts had believed themselves possessed 
of the same. The government was practically in process of for¬ 
mation, each department feeling its way towards power. Partly 
for that reason, and partly for other reasons connected with the 
history of this country as well as events abroad, that period is 
rich in extraordinary events, and replete with controversies as to 

the nature of the government just formed and the distribution of 
powers thereunder. 

If ever there was a time when the Legislature of the United 
States was likely to exceed its power, that was the time. And if 
It had been the intention of the framers of the United States 
Constitution and those who adopted it to lodge in the Federal Ju¬ 
diciary the power to declare acts of Congress unconstitutional, the 
i ederal Judiciary would certainly have been remiss in its duty if 
It had not exercised it then. The failure to exercise that power 
during this formative period is, therefore, of extreme significance. 

this significance becomes apparent when the history of the 
period IS considered in some detail; and even more so when the 
role played by the Federal Judiciary during that period is exam- 

the Federal Judiciary take an active part 
m the political controversies of the time, but itself gave rise to 
some important controversies, even though it did not attempt to 
exercise the right to declare laws unconstitutional. 

Supreme Court open its 
cnn it rendered a decision which precipitated a 

constitutional crisis necessitating a constitutional amendment to 
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upset that decision and insure the carrying out of the intentions 
of the framers of the Constitution, 

The history of this case is interesting for many reasons—not 
the least because it illustrates the difference between what might 
be called political government on the one hand, and judicial gov¬ 
ernment on the other. This case (Chisholm v. Georgia, 2 Dali. 
419), which is famous in the history of the United States Su¬ 
preme Court as well as in the history of the United States, is 
interesting also as the first illustration of the fact—since be¬ 
come familiar to lawyers, though still unknown to most laymen 
—that although our Constitution is written, its meaning is no 
more certain than the meaning of the British constitution, and 
that, therefore, to give the judges the power to declare laws un¬ 
constitutional does not mean to give them the power to merely 
dispense with a legislative act which is clearly against the Consti¬ 
tution, but in reality gives them the power to put their own 
meaning into the Constitution, and then to invalidate all laws 
which are not in conformity to that meaning. 

During the struggle for the adoption of the United States 
Constitution, two important objections were urged with particular 
frequency—objections that seemed to be insuperable obstacles to 
its adoption. One was the absence of a Bill of Rights. The other 
was the fear entertained by many that the States themselves might 
be sued like individuals in the new federal courts. 

The first objection was met by a promise made by most of the 
leading advocates of the new Constitution, that the omission of a 
Bill of Rights would be remedied through the regular process of 
amendment as soon as the Congress should convene under the 
Constitution. The other objection was met by the assurance, given 
by practically all the leading men among the advocates of the 
Constitution, including the leading lawyers of the country, that the 
Constitution contained no provision which would enable indi¬ 
viduals to sue a State in a federal court. This assurance was given, 
among others, by The Federalist. 

In the same number of The Federalist, (No. 81), in which Ham¬ 
ilton answers the objections to the Constitution on the score of the 
powers of the Judiciary, discussed in the preceding chapter, he also 
refers to the question of the suability of a State in the federal 
courts. This issue of The Federalist was one of the last ones, and 
was evidently designed to answer the most important objections 
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which had arisen in the discussion of the new Constitution in 
various ratifying conventions and in the pamphlet literature. 
Therefore, having elucidated his views on the Judicial Power gen¬ 
erally, so as to show that it was not intended to become superior to 

the Legislature but merely independent of it, Hamilton proceeds 
as follows: 


^ digression from the immediate 
subject of this paper, I shall take occasion to mention here a 
supposition which has excited some alarm upon very mistaken 
grounds. It has been suggested that an assignment of the public 
securities of one State to the citizens of another, would enable them 
to prosecute that State in the federal courts for the amount of 
those securities; a suggestion which the following considerations 
prove to be without foundation. 

‘‘It IS inherent in the nature of sovereignty not to be amenable 
to the suit of an individual without its consent. This is the general 
sense, and the general practice of mankind; and the exemption, as 
one of the attributes of sovereignty, is now enjoyed by the govern¬ 
ment of every State in the Union. Unless, therefore, there is a 
surrender_ of this immunity in the plan of the convention, it will 
remain with the States, and the danger intimated must be merely 
Ideal. The circumstances which are necessary to produce an alien- 
ation of State sovereignty were discussed in considering the 
article of taxation, and need not be repeated here. A recurrence to 
the principles there established will satisfy us, that there is no 
color to pretend that the State governments would, by the adoption 
ot that plan, be divested of the privilege of paying their own debts 
in their own way, free from every constraint but that which flows 
rom the obhgations of good faith. The contracts between a nation 
ana individuals are only binding on the conscience of the sover¬ 
eign, and have no pretensions to a compulsive force. They confer 
no right of action, independent of the sovereign will. To what 
purpose would it be to authorize suits against States for the debts 

. u recoveries be enforced? It is evident, it 

could not be done without waging war against the contracting 

nnd to the federal courts, by mere implication, 

and in destruction of a pre-existing right of the State governments, 

a power whwh would involve such a consequence, would be alto¬ 
gether forced and unwarrantable.” 

Such were the views of the great trio who wrote in The Fed¬ 
eralist under the name of Publius. But they were not the only 
ones who held these views. On the contrary, they expressed the 
views of all the leading supporters of the Constitution, and were in 
tne nature of an assurance to those who might be fearful of accept- 
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ing the new Constitution lest they be subjecting the States to the 
jurisdiction of the federal courts in suits by individuals. As Mr. 
Warren, the well-known historian of the United States Supreme 
Court, puts it: 

*‘The right of the Federal Judiciary to summon a State as de¬ 
fendant and to adjudicate its rights and liabilities had been the 
subject of deep apprehension and of active debate at the time of 
the adoption of the Constitution; but the existence of any such 
right had been disclaimed by many of the most eminent advocates 
of the new Federal Government, and it was largely owing to the 
successful dissipation of the fear of the existence of such Federal 
power that the Constitution was finally adopted.” (Charles War¬ 
ren, The Supreme Court in United States History, Vol. 1, p. 91) 

Practically as soon as the first Congress convened, the pledge 
given by the supporters of the Constitution with reference to the 
adoption of a Bill of Rights was redeemed. This took the form of 
the first ten amendments to the United States Constitution, which 
were initiated by the first Congress and put on their way toward 
adoption. Such was the manner in which was redeemed the pledge 
which the Legislative Department of the new government had to 
redeem. 

But the other pledge or assurance, that with respect to the 
suability of the States in the federal courts, which only the courts 
could redeem, had a different history. No sooner did the federal 
Supreme Court open for business, than a group of suits were insti¬ 
tuted by individuals against various States, on the very claims 
mentioned in the extract from The Federalist quoted above. John 
Jay, one of the trio responsible for that statement, was now Chief 
Justice of the United States* Supreme Court. And practically the 
first case decided by the United States Supreme Court under Jay^s 
Chief Justiceship was a violation of that pledge—the decision 
being exactly the opposite of the exposition of the Constitution 
given in The Federalist. Mr. Chief Justice Jay concurred with 
four of the Associate Justices in holding that the Constitution did 
give Federal Judidary the power to summon the States before its 
bar to answer the suit of individuals for debts contracted in their 
sovereign capacity. One Justice only, of the six of which the Su¬ 
preme Court was then composed—^Mr. Justice Iredell—dissented. 

The decision naturally aroused great indignation throughout 
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the country. We quote again from the historian of the United 
States Supreme Court: 

"The rfect^on—says Mr Warren—jell upon the country with 
a profound shock. Both the Bar and the public in general ap¬ 
peared entirely unprepared for the doctrine upheld by the Court ■ 
and their surprise was warranted, when they recalled the fact that 
the vesting of ariy such jurisdiction over sovereign States had been 
expressly declaimed and even resented by the great defenders of 
the Constitution, during the days of the contest over its adoption.” 

The country was not only indignant but stirred to its very 

depths. The House of Representatives of the State of Georgia, 

against whom the decision in the particular case was rendered, 

passed a bill providing that any Federal Marshal or other person 

who executed any process issued by the Court in this case, is to be 

declared "guilty of felony, and should suffer death, without benefit 
of clergy, by being hanged.” 

And Georgia was not the only State that was excited, although 
It was probably the only one which went to the extreme of passing 
that sort of law. How stirred the country was, can be seen from 
the fact that the very next day after the decision was handed down 
^ the Supreme Court, a resolution was introduced in the national 
House of Representatives for an amendment to the Constitution 
counteractmg this decision. The Senate was a little more tardy 
than the House, but finally the resolution for an amendment 
passed both Houses of Congress, and the amendment itself was 
adopted by the necessary three-fourths of the States, becoming the 
Eleventh Amendment to the United States Constitution. This 
amendment became part of the Constitution on January 8th, 1798 

Three things are to be noted in connection with this decision; 

In the first place, it exemplifies the difference between the 
danger of a breach of faith with the people by the legislative or 
executive departments, on the one hand, and a similar breach of 
faith by the judicial department. Had Mr. John Jay acted in 

er a legislative or executive capacity as he acted in Chisholm 
u Georgia It is safe to say that he could not have survived 
politically the scandal which would have followed such action; and 

^ Executive, he would probably have had great 
oni^ escaping impeachment. But he acted in the capacity 

litiiS inimun,--that is, irresponsible po¬ 

litically; for theoretically, at least, he was but interpreting a le^l 
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instrument according to his best lights. It is true he had seen 
other lights before, but it is the last light that counts. In other 
words, a statesman, whether legislator or executive, is supposed to 
know, when giving a pledge to the people in a case in which that 
pledge refers to the interpretation of the Constitution, what the 
Constitution means; and having given his pledge, he must abide 
by it. Should he have changed his mind in the meantime, he 
would, in a democratic government, probably have to resign or do 
something else to escape the actual breach of his pledge. But a 
judge can sit calmly on the Bench, repudiate the interpretation of 
the Constitution given by him previously, and then appeal to his 
judicial robe for protection—thereby escaping not only a possible 
penalty but even the obloquy which attaches to breaches of faith 
with the people. 

The second thing to be noted in this connection is the extreme 
difficulty of amending the United States Constitution which has 
attended it since the very beginning. Here was a case where the 
country was practically unanimous, not only in condemning the 
action of the court, but in its determination that the action should 
be overturned as speedily as possible. Nevertheless, it took five 
years before that decision could actually be overturned by the 
adoption of an amendment to the Constitution. Such are the 
technical difficulties of amending our Constitution, which certainly 
have not grown less since the adoption of the Eleventh Amend¬ 
ment. 

But the most important thing to be noted in connection with 
this decision, is the complete demonstration of the fact that he 
who has the final interpretation of a constitution is, in reality, the 
maker of it. There is nothing new in this, of course. This truth 
has been expressed long ago by Bishop Hoadly, and has never been 
questioned since. 

''Whoever—said the wise Bishop—hath an absolute authority 
to interpret any written or spoken laws, it is he who is truly the 
Law-giver, to all intents and purposes, and not the person who 
first wrote or spoke them.” 

Theoretically, the people of the United States made the 
United States Constitution in the year of grace 1787. In reality, 
however, the Constitution has been in the process of making ever 
since the inauguration of our government—the real makers being 


131 


THE FIRST DECADE OF THE CONSTITUTION 

the judges, by reason of their power as its final interpreters, as 
we shall have occasion to see again and again, as we follow the 
growth of the Judicial Power. 

Off-hand, it would seem that the question whether or not, under 
the United States Constitution, a State could be sued by an indi¬ 
vidual, is a very simple matter to ascertain from an examination 
of that document. But no legal document is simple when astute 
lawyers begin to apply their minds to it in an effort to find therein 
something they would like it to contain. And certainly, no consti¬ 
tution—which must, of necessity, be drawn in general terms—can 
be so simple as not to admit of various readings, when it comes to 
be considered not only by lawyers with their peculiar, legalistic ways 
of reasoning, but by people who may differ basically in the point 
of view from which they set out to read it. And the decision of the 
United States Supreme Court given in the first important case 
that came before it is an excellent illustration in point. 

We know what the opinion of Mr. John Jay was on the point in 
question when the Constitution was before the country for adop¬ 
tion, and we also know what the opinion of Chief Justice Jay was 
when the same matter came before him for judicial interpretation. 
We have heard from Mr. Warren that most of the leading sup¬ 
porters of the Constitution were of the opinion that no such power 
as was asserted by this decision was given by the Constitution to 
the federal judiciary. Mr. Warren's statement may be considered 
rather an under-statement than an over-statement; for as a matter 
of fact, we know of no supporter of the Constitution who had 
expressed any different opinion while the Constitution was before 
the people. The five Associate Justices of the United States Su¬ 
preme Court were all leading supporters of the Constitution while 
it was up for adoption. We must therefore assume that all of them 
were of the opinion expressed in The Federalist of which the Chief 
Justice was a collaborator. But only one dissented from the opin¬ 
ion of the majority. If we give Chief Justice Jay and his four 
associates credit for common honesty, as, of course, we must, 
we are forced to conclude that these five leaders in the legal pro¬ 
fession must have changed their minds in a very short space of 
time. Therefore, not only does the Constitution mean different 
things to different men, but it may also mean different things to 
the same men at different times and under different circumstances. 
Without necessarily imputing dishonesty to the eminent judges 



132 


GOVERNMENT BY JUDICIARY 


who decided Chisholm v. Georgia, we must conclude that the 
change in their opinion was due to a change in the position of 
the Constitution itself. The meaning of the Constitution had 
evidently changed because of the psychological effect upon the 
judges of the fact of its adoption. 

One of the most interesting things in this connection is the fact 
that Mr. Justice James Wilson said that “so many trains of de¬ 
duction, coming from different quarters, converge and unite at last 
on the same point”—namely, that a State must be suable by an 
individual in the federal courts under the Constitution—that we 
may safely assume such to be the legitimate result of the adoption 
of the Constitution. He then adds: 

“This doctrine rests not upon the legitimate result of fair and 
conclusive deduction from the Constitution: It is confirmed, be¬ 
yond all doubt, by the direct and explicit declaration of the Consti¬ 
tution itself”^ 

Judge Wilson’s statement in this first famous decision of the 
United States Supreme Court presents the phenomenon which has 
been repeated in practically every important case ever since: This 
power which practically all of the leading supporters of the Consti¬ 
tution, comprising almost all of the leading lawyers of the country, 
assured the country was not in the Constitution, has suddenly been 
found there, and not only by logical implication but by direct and 
“explicit declaration” of the Constitution itself. One is forcibly 
reminded in this connection of the famous dictum of Lord Holt 
about the British Parliament. Our readers will recall the state¬ 
ment of the famous Chief Justice that “an Act of Parliament can 
do no wrong, though it may do several things that look pretty odd. 
Of course, judges can do no wrong; but they certainly can do 
things that look pretty odd, to say the least. For one thing, they 
can see in a Constitution what nobody else can see in it, and what 
they themselves could not see there the day before. This is not 
meant to be a reflection upon the judges, hut merely to call atten¬ 
tion to the fact that judges are human beings, and—^like all other 
human beings—^have their biases and prejudices and preconceived 
opinions, of which they cannot divest themselves when construing 
constitutions, but which, on the contrary, are usually aroused by 

^ The words "direct” and “explicit declaration” are italicized by Judge Wilso® 
himself. 
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the subject matter involved in constitutional decision. Also that 
circumstances” alter not only cases but also constitutions; and 
that the circumstances” which may alter constitutions are not 
necessarily objective, but may be subjective as weU. 

But while this carries no reflection upon the judges, it certainly 

carries an mdictment against the system. For under this system 

every passing opinion of every judge who sits in a constitutional 

case may be engrafted upon the Constitution, so that all future 

generations become bound thereby—unless changed by special 

^endment or by some bold spirit among his successors on the 
Bench. 

The mdictment is particularly strong in the case of the Federal 
Constitution, and the Federal Judiciary, because that Judiciary is 

neither elected by nor responsible to the people, and that Consti¬ 
tution is practically unamendable. 

+ 1 , j— perhaps the proper place to voice another objection to 
the Judicial Power, and that is: Because of the Judicial Power 
which makes the courts the “supreme authority” in the land all 
our governments, federal as well as state, are practically govern¬ 
ments of lawyers. And lawyers, while a very proper ingredient of 
any government, are certainly not the proper class of persons from 
whom the entire government should be recruited. No class is good 
enough for that. But lawyers least of aU. Their disqualification 
IS due to the fact that they are by nature conservative, and by 
training used to looking backward instead of forward for light and 
inspira,tion, which makes their entire cast of thought and mode of 
reasoning somewhat one-sided: What was, must continue to be; 
that for which there is no precedent cannot possibly be any good 
No less an observer than De Tocqueville noticed nearly one 
hundred yearn ago both the fact that we are governed by lawyers 
e special disqualification of lawyers for the job of exclusive 
governing just referred to. Under the heading “The Profession 
of the Law m the United States Serves to Counterpoise the De- 
Z following observations in his Democracy 

he-^we SSve tha/^f "T i" laws-says 

bers nf ihl T authority they have entrusted to mem- 

viduals exerifse^n^thl^rn°"’ influence which these indi- 

security aSt th. .1 ^ powerful existing 

against the excesses of democracy. This effect seems to 
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me to result from a general cause which it is useful to investigate, 
since it may produce analogous consequences elsewhere. . . . 

“Men who have more especially devoted themselves to legal 
pursuits derive from those occupations certain habits of order, 
a taste for formalities, and a kind of instinctive regard for the 
regular connection of ideas, which naturally render them very 
hostile to the revolutionary spirit and the unreflecting passions of 
the multitude. 

“The special information which lawyers derive from their 
studies ensures them a separate station in society, and they con¬ 
stitute a sort of privileged body in the scale of intelligence. This 
notion of their superiority perpetually recurs to them in the prac¬ 
tice of their profession; they are the masters of a science which is 
necessary, but which is not very generally known; they serve as 
arbiters between the citizens; and the habit of directing the blind 
passions of parties in litigation to their purpose inspires them with 
a certain contempt for the judgment of the multitude. To this 
it may be added that they naturally constitute a body, not by any 
previous understanding, or by an agreement which directs them 
to a common end; but the analogy of their studies and the uni¬ 
formity of their proceedings connect their minds together, as much 
as a common interest could combine their endeavors. 

“A portion of the tastes and of the habits of the aristocracy 
may consequently be discovered in the characters of men in the 
profession of the law. They participate in the same instinctive 
love of order and of formalities; and they entertain the same re¬ 
pugnance to the actions of the multitude, and the same secret con¬ 
tempt of the government of the people. I do not mean to say that 
the natural propensities of lawyers are suflSciently strong to sway 
them irresistibly; for they, like most other men, are governed by 
their private interests and the advantages of the moment. . . . 

“The object of lawyers is not, indeed, to overthrow the institu¬ 
tions of democracy, but they constantly endeavor to give it an 
impulse which diverts it from its real tendency, by means which 
are foreign to its nature. Lawyers belong to the people by birth 
and interest, to the aristocracy by habit and by taste, and they 
may be looked upon as the natural bond and connecting link or 
the two great classes of society. . . . 

“This aristocratic character, which I hold to be common to 
the legal profession, is much more distinctly marked in the United 
States and in England than in any other country. This proceeds 
not only from the legal studies of the English and American lav^ 
yers, but from the nature of the legislation, and the position whicn 
those persons occupy in the two countries. The English and the 
Americans have retained the law of precedents; that is to say. 
they continue to found their legal opinions and the decisions oj 
their courts upon the opinions and the decisions of their fore- 
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fathers. In the mind of an English or American lawyer a taste 

and a reverence for what is old is almost always united to a love 
01 regular and lawful proceedings. 

+ 1 , 1 predisposition has another effect upon the character of 
^e legal profession and upon the general course of society. The 
English and American lawyers investigate what has been done* 
the french advocate inquiries what should have been done: the 
former produce precedents, the latter reasons. A French observer 
IS surprised to hear how often an English or an American lawyer 
quotes the opinions of others, and how little he alludes to his own * 
whilst the reverse occurs in France. There the most trifling litiga¬ 
tion is never conducted without the introduction of an entire 
systein of ideas peculiar to the counsel employed; and the funda- 
mental principles of law are discussed in order to obtain a perch 
ot land by the decision of the court. This abnegation of his own 
opinion, and this implicit deference to the opinion of his fore¬ 
fathers which are common to the English and American lawyer 
this subjection of thought which he is obliged to profess, neces- 
sarity give him more timid habits and more sluggish inclinations 
in England and America than in France. 

“The French codes are often difficult of comprehension, but 
they can be read by every one; nothing, on the other hand, can 
be more impenetrable to the uninitiated than a legislation founded 
upon precedents. The indispensable want of legal assistance which 
IS felt m England and in the United States, and the high opinion 
which IS generally entertained of the ability of the legal profession, 
tend to separate it more and more from the people, and to place 
it in a distinct class. The French lawyer is simply a man exten¬ 
sively acquainted with the statutes of his country; but the English 

lawyer resembles the hierophants of Egypt, for, like 
them, he is the sole interpreter of an occult science . . . 

“In America there are no nobles or men of letters, and the 
Fk — mistrust the wealthy; lawyers consequently form 

me highest political class, and the most cultivated circle of society. 

I hey have therefore nothing to gain by innovation, which adds 
a conservative interest to their natural taste for public order. If 
I were asked where I place the American aristocracy, I should reply 
without hesitation that it is not composed of the rich, who are 

united together by no common tie, but that it occupies the judicial 
bench and the bar. 

“The more we reflect upon all that occurs in the United States 
tne more shall we be persuaded that the lawyers as a body form 
the most powerful, if not the only, counterpoise to the democratic 
element. In that country we perceive how eminently the legal 
prolession is qualified by its powers, and even by its defects, to 
eutralize the vices which are inherent in popular government, 
vvnen the American people is intoxicated by passion, or carried 
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away by the impetuosity of its ideas, it is checked and stopped by 
the almost invisible influence of its legal counsellors, who secretly 
oppose their aristocratic propensities to its democratic instincts, 
their superstitious attachment to what is antique to its love of 
novelty, their narrow views to its immense designs, and their ha¬ 
bitual procrastination to its ardent impatience. 

“The courts of justice are the most visible organs by which the 
legal profession is enabled to control the democracy. The judge 
is a lawyer, who, independently of the taste for regularity and 
order which he has contracted in the study of legislation, derives 
an additional love of stability from his own inalienable functions. 
His legal attainments have already raised him to a distinguished 
rank amongst his fellow-citizens; his political power completes the 
distinction of his station, and gives him the inclinations natural to 
privileged classes.” 

It is only necessary to add here to De Tocqueville^s astute ob¬ 
servations that he has much underestimated the evil results of 
government by lawyers, owing to his unfamiliarity or insuflBcient 
familiarity with the Judicial Power; for, as we shall see later, the 
only Judicial Power he was familiar with was the Judicial Power 
envisaged by Madison and Hamilton, and not that which we know. 
It goes without saying that the evils of being ruled by an aristoc¬ 
racy are incomparably greater when that aristocracy has the last 
word in the government, than when its decisions may be overruled 
by the people themselves. 

Another thing to be noted in this connection is that the habit 
of mind of American lawyers and judges which makes them look 
backward instead of forward for guidance and inspiration—to 
precedent rather than to reason—is aggravated by the fact that 
under our system of jurisprudence, judges are supposed to be gov¬ 
erned by the rule of stare decisis, whereby the decision of a majority 
of the court, no matter how small the majority and no matter how 
reasoned the opposition of the other judges, becomes a rule of de¬ 
cision binding in all future cases even on the minority which 
originally opposed it. Under this system, by a curious process of 
legalistic reasoning, which only legalistic minds can comprehend, 
judges are hound to disregard acts of the Legislature when they 
think that they are unwarranted by the Constitution, for their 
oath of office is supposed to require of them independence of judg¬ 
ment with respect to the meaning of the Constitution. But the 
same judges must submit to the opinion of a majority of their own 
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brethren on the bench as to the meaning oj that same Constitu¬ 
tion, and after a majority of the court has declared a certain mean¬ 
ing the minority who believe that interpretation to be wrong must 
apply it in all their future decisions. 

And not only that, but theoretically always, and practically 
almost always, not only is the minority of the court bound to apply 
in all future decisions the rule established by the majority, but the 
court itself is bound to apply the rule thus established in all its 
future decisions, even though the majority of the subsequently 
sitting judges, or even all of them, should be of an opinion con¬ 
trary to that established by the original majority. 

Had the Eleventh Amendment not been adopted, Mr. Justice 
Iredell would have been bound by the rule of stare decisis to apply 
the doctrine of the majority in Chisholm v. Georgia in all his fu¬ 
ture decisions, even where he was the sole member of the court, 
as when on circuit, in spite of his own opinion of the true mean¬ 
ing of the Constitution; and the United States Supreme Court 
would have been bound to apply that decision forever afterwards 
throughout the history of the United States, even though the ma¬ 
jority which decided Chisholm v. Georgia had been replaced by 
other judges, all of whom might be of a contrary opinion.^ 

The failure to use the power to declare laws unconstitutional 
during the period under consideration, is the more remarkable, be¬ 
cause this period was peculiarly propitious for the exercise of such 
power by the political conditions of the time, as well as by the 
character of the Judiciary itself in its relation to the political life 
of the country. The newness of the government, the unavoidable 
differences of opinion as to the interpretation of the new Federal 
Constitution which immediately divided the country into two 
peat political parties, and the great problems of foreign and of 
internal policies growing out of the turmoil into which the French 
revolution had thrown the entire world—all of this furnished 
material in abundance for the exercise by the Judiciary of its 
power. We know from the decision in the Chisholm case that 
the Judiciary was not backward in using all of the powers of which 


law in direct conflict with the theory of a higher 

conititunLa/l^^ judicial review. It is nevertheless part of^our 

oMtitutional law, although individual judges and writers on the subject We from 

ne pJr’ P/otested against it. For a discussion of this subject see^Zidin 
Ww, VIII N. Y. U. Law 
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it deemed itself possessed, which included many powers which 
many people believed it did not possess and which it exercised in 
opposition to the overwhelming opinion and desires of the people. 
The failure to exercise this particular power could not, therefore, 
be due to any lack of assertiveness on the part of the Judiciary, 
but only to a conviction that it did not possess it. A glance at 
the history of the period will prove this. 

One of the early acts of Congress after the organization of the 
government which brought forward the question of the interpre¬ 
tation of the new instrument of government, was the bill for the 
establishment of a United States Bank. This project was brought 
forward by the famous report made by Alexander Hamilton, as 
Secretary of the Treasury, in December, 1790; and it immediately 
divided not only the country but also Washington’s cabinet, in 
which it was opposed very strongly by Thomas Jefferson, Wash¬ 
ington’s first Secretary of State, on the ground that it was uncon¬ 
stitutional. In Congress the bill was strenuously opposed on the 
same grounds by a strong group, led by no less a person than James 
Madison—“Father of the Constitution” and erstwhile associate of 
Alexander Hamilton in the fight for its adoption. 

The divisions in Washington’s cabinet and in Congress were 
representative of the division of opinion in the country itself, 
which now, for the first time, became definitely divided into two 
parties, Federalists and Anti-Federalists. 

But it never occurred to anybody to test the question of con¬ 
stitutionality in the manner in which all such questions are now 
tested—namely, by applying to the courts for an authoritative in¬ 
terpretation of the Constitution on this point. And it evidently 
never occurred to the Judiciary to tell the government whether 
or not it had the power to establish the United States Bank. It 
is one of the most remarkable facts in the history of the Judiciary 
of this country that the question of the constitutionality of a 
United States Bank was never passed upon by the United States 
Supreme Court during the entire existence of the first United 
States Bank—a period of twenty years. This is the more remarka¬ 
ble when contrasted with the fact that this question was passed 
upon by the United States Supreme Court only a few years after 
the establishment of the second United States Bank, the decision 
in that case becoming one of the most celebrated decisions rendered 
by Chief Judge Marshall, or ever rendered by the United States Su- 
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preme Court. But that was in 1819. fully a generation after the 
United States Constitution was adopted, and when the views of 
the people, including some of those who had originally opposed the 
establishment of the bank, had changed, owing to circumstances 
and conditions which will be discussed later. Even then all the 
court did was to approve what Congress did. 

In the meantime the country, with the acquiescence of the Ju¬ 
diciary, believed that the question of the constitutionality of the 
Bank was up to Congress, the President, and ultimately to the 
people themselves. And the same was true during this period of 
all matters dealt in by Congress by way of legislation. 

As already stated, there were plenty of matters in the new 
government, established after a revolution and existing amidst a 
world in turmoil, with an extremely complicated mechanism of its 
own, in which the Judiciary could play a decisive part politically 
if it so chose. And it did choose. 

The first case of any importance decided by the United States 
Supreme Court, as already noted, had to do with the system of 
government established by the new Constitution, namely, the rela¬ 
tion of the States to the new Federal Government. Of the next 
two cases decided by that Court, one had to do with the question 
of the revolution out of which the new nation in the New World 
arose, and the other with the revolutionary turmoil in the Old 
World and the feud between two old nations, France and England. 
In both of these decisions the Court showed that it was influenced 
largely by political considerations, and that the interpretation of 
the new Constitution was not merely a legal problem. And in one 
of them at least it showed its assertive character, and the fact that 
it was determined to play a role in the political life of the country 
even against great opposition. 

Chisholm v. Georgia was decided at the February, 1793, term 
of the Supreme Court. The other two decisions were made at the 
February, 1794, term, a year later. These decisions were in the 
cases entitled, respectively, Georgia v. Brailsjord, and Glass v. The 
Sloop Betsy. The first had to do with questions arising out of the 
confiscation laws passed against the Tories during the Revolution; 
and the second with the jurisdiction of the Admiralty Courts of 
the new Federal Government—a question which became of the 
greatest importance owing to the struggle between England and 
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France, and the great interest felt in this struggle by the people 
of the United States. 

Let us hear what the noted historian of the United States Su¬ 
preme Court has to say on the subject of the first of these two 
cases: 

“After delivering its fateful decision in the Chisholm Case — 
says Mr. Warren—the Court rendered no further opinions for a 
year, owing to the fact that, at the time of its usual August Term, 
yellow fever was raging in Philadelphia. When it met for its Feb¬ 
ruary Term in 1794, a new Judge took his place on the Bench— 
William Paterson of New Jersey—whom President Washington 
had appointed on March 4, 1793, to fill the vacancy caused by the 
resignation of Judge Thomas Johnson. . . . 

“At this Term, only two cases were heard, but each was closely 
connected with vital political issues. The first, Georgia v. 
Brailsford, involved another phase of the question of State sov¬ 
ereignty and presented a curious history. . . . The decision 
had elicited from Randolph a pungent letter in which he expressed 
to James Madison decidedly uncomplimentary views of the Court: 
‘The State of Georgia applied for an injunction to stop in the 
Marshal’s hands a sum of money which had been recovered in the 
last Circuit Court by a British subject whose estate had been con¬ 
fiscated. It was granted with a demonstration to me of these 
facts; that the Premier (Jay) aimed at the cultivation of Southern 
popularity; that the Professor (Wilson) knows not an iota of 
equity; that the North Carolinian (Iredell) repented of the first 
ebullitions of a warm temper; and that it will take a score of years 
to settle, with such a mixture of Judges, a regular course of chan¬ 
cery.’ At the next Term in February, 1793, the Court, having 
decided the Chisholm Case against the contentions of Georgia, 
was evidently reluctant to rule against her a second time; hence on 
Randolph’s motion to dissolve the injunction, while holding that 
Georgia’s claim to the debt was a right to be pursued at comrnon 
law and not by bill in equity, it decided to continue the injunction 
until this right might be determined at law in a suit by the State. 

The second of these two cases was of much greater importance 
than the Brailsford case, and it involved not merely the injured 
feelings of a single state, but a matter which was exciting the entire 
country to a fever heat: Nothing less than the great struggle be¬ 
tween England and France growing out of the French Revolution. 
The people were agitated by the struggle itself, some favoring 
one side and some the other. And they were even more agitated 
over the question of neutrality which the new government at- 
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tempted to maintain, and which it was so difficult to maintain. 
Not merely because both belligerent powers were trying to draw 
the United States into the struggle, but because of the eagerness 
of the people of the United States that the government take sides 
in this struggle, the only real division of opinion being as to which 
side the United States was to range itself on. 

In this respect the situation was very much akin to that during 
the period of the World War preceding our own entry into it, 
when partisanship very often donned the sheep’s clothing of peace 
and neutrality, and the advocacy of peace or of neutrality very 
often meant favoring one side or the other. At the particular 
moment of that struggle when The Sloop Betsy case came to the 
fore, it was assumed that neutrality favored England, and that 
President Washington’s Proclamation of Neutrality, which gave 
rise to the case, was intended to favor that country, or at least 
that its results were favorable to that country. The pro-French 
or anti-English elements in the population were therefore opposed 
to a strict enforcement of the Neutrality Proclamation, and wanted 
the government to wink at its violations by the French government 
and by those citizens of the United States who favored the French 
side. 

At this time probably a majority of the people were pro- 
French, and the French government took advantage of this fact 
by using the United States as a convenient base for fitting out 
privateers who were preying on English commerce with the assist¬ 
ance of citizens of the United States. The Sloop Betsy was one 
of these privateers, and the great question involved in the case was 
whether the federal courts had jurisdiction in such case&—there 
being no law of Congress on the subject. Those who opposed these 
practices asserted that, because of the President’s Neutrality Proc¬ 
lamation, citizens of the United States were prohibited from en¬ 
gaging in them. They therefore demanded that these practices 
by citizens of the United States be neutralized by the federal 
courts assuming jurisdiction over the prizes brought in by these 
privateers into United States territory and restoring them to the 
owners as having been captured in violation of United States’ neu¬ 
trality; and that the citizens of the United States who violated 
the Neutrality Proclamation be prosecuted and punished in the 
federal courts. This raised the question whether such acts con¬ 
stituted offences cognizable in the federal courts. And back of 
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this question lay the question whether the English common law 
had been inherited by the United States Court, and whether 
federal judges could, in the absence of Congressional legislation, 
proceed to enforce this common law. The pro-French party, which 
was practically synon 5 mious with the anti-Federalist party, ve¬ 
hemently denied the existence of such power in the federal courts, 
claiming that the federal courts could enforce only such laws as 
the United States Congress had adopted; and that the English 
common law, and particularly the criminal part of the English 
common law, was no part of the laws of the United States cogniza¬ 
ble in the federal courts. The case of The Sloop Betsy involved 
this basic question of whether or not the English common law was 
part of the law of the United States cognizable in the federal 
courts, in so far as its civil or admiralty branch was concerned. 

Before discussing this case, however, we must take note of 
another incident connected with this question, in which the United 
States Judiciary was called upon to act in this formative stage of 
its history. 

Sometime after the issuance by President Washington of the 
Neutrality Proclamation on April 22nd, 1793, and while The 
Sloop Betsy case was in the lower courts, President Washington 
sought the opinion and advice of the judges of the United States 
Supreme Court on the legal phases involved in the enforcement 
of the Neutrality Proclamation in view of the existing treaties 
with England and France. It is said that Hamilton objected to 
referring the question to judges, on the ground that *‘the matter 
was not vnthin the province oj the judiciary/* but that Jefferson 
favored it, and that Jefferson^s advice in this respect prevailed with 
Washington. At any rate, at the direction of President Washing¬ 
ton, Hamilton framed twenty-nine questions relating to interna¬ 
tional law, neutrality, and the construction of the French and 
British treaties; and Jefferson transmitted them with a letter for 
the consideration of the judges. But the judges refused to give the 
advice sought. This action of the judges has been praised by 
those who are in the habit of praising everything that the Supreme 
Court has done in the past, on the ground that by refusing to give 
opinions in advance, and waiting until the matters are brought 
before them in the form of actual cases, “the decisions of the Court 
on questions involving matters which have become the subjects 
of political controversy are much less likely to arouse suspicion 
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and distrust than if the Court exercised the power to decide such 
questions without litigation and argument by parties having a 
direct interest in the result of the decision.” (Warren, op. cit. I, p. 
Ill) 

But this is clearly nonsense. If we are to be governed by the 
opinions of judges, it is certainly better that they should express 
their opinions at the time laws are passed, rather than years later, 
as is now usual. And subsequent history has shown the utter ab¬ 
surdity of our actual procedure, even if the Judicial Power in itself 
were the height of wisdom. The truth is, of course, that at the 
time the judges of the United States Supreme Court gave their 
answer declining to give advice, they did not consider our prac¬ 
tice, for the simple reason that they could not foresee it, since the 
theory upon which it is based was then unknown. Washington 
sought not a judicial decision on the constitutionality of any Con¬ 
gressional law, but legal advice on action which he expected to 
take in his capacity of Chief Executive, and which involved our 
international relations and international laws. 

And the decision in The Sloop Betsy case showed that the 
failure of the judges to give their opinions in advance was due 
to some other reason than a reluctance to pass upon anything 
that was not necessary for the decision of an actual case; for they 
went out of their way to decide a point which was not necessary 
to the decision of the case, and which counsel expressly declined 
to argue before them. In their decision the court overruled the 
lower courts which had held against the jurisdiction of the federal 
courts in these matters in the absence of Congressional legislation. 
The court then proceeded to inquire into the question—not neces¬ 
sary for the decision—of whether or not France had a right to 
establish Admiralty Courts within the United States; and made 
the announcement, intended to uphold the political hands of the 
administration, that the ^‘Admiralty jurisdiction which had been 

exercised in the United States by the consuls of France” was im¬ 
proper. 

But the people of the United States were evidently not inter¬ 
ested in upholding the hands of the administration in this regard 
as much as was the United States Supreme Court. And they did 
not at all take kindly to the assumption by the courts of powers 
not given them by Congress. This was shown in the criminal 
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prosecutions growing out of the violation of the Neutrality Procla¬ 
mation, in which the people had something to say. 

While the various prize cases were pending in the District 
Courts of the United States, an indictment was found in Phila¬ 
delphia against one Gideon Henfield, charging him with acting 
as prize master on the Citizen Genet, a French privateer fitted up 
in the United States, thus attacking and seizing ships of a nation 
with which the United States was at peace (England) in violation 
of the laws of nations and of the treaties and laws of the United 
States. Washington and his Cabinet took a great interest in 
the case, Hamilton himself drafted the indictment and aided in 
the trial. Attorney-General Randolph argued the case with the 
United States Attorney, William Rawle. Judges Wilson and Ire¬ 
dell of the United States Supreme Court sat with District Judge 
Peters, and Judge Wilson charged the jury with great positiveness 
that Henfield^s act was punishable in the federal courts under the 
law of nations and the treaties of the United States, even though 
Congress had enacted no statute making the act a crime. In his 
charge to the jury, Judge Wilson said: 

^‘This is a case of the first importance. Upon your verdict, the 
interest of four millions of your fellow citizens may be said to 
depend. ... As a citizen of the United States the defendant was 
bound to keep the peace with all nations with whom we are at 
peace.*^ 

Judge Wilson then proceeded to point out that if citizens could 
take part in the war on one side they might take part on both 
sides, and that their friends who stayed behind also would not keep 
the peace, “and so civil war may result.” 

But notwithstanding the positiveness with which the law on 
the subject was declared, and despite the admonitions of the court 
as to the dreadful results which might follow an acquittal of the 
defendant, and in the face of the clear evidence produced against 
him, the jury acquitted Henfield, “amidst the acclamations of their 
fellow citizens.” 

And the “acclamations” were not confined to the “fellow citi¬ 
zens” of the Henfield jury in the city of Philadelphia, but were 
widespread—at least if we may judge by the newspapers of the 
time. 

Another legal subject intimately connected with the basic 
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problem of the assumption of power by the judiciary to declare 
the English common law part of the law of the United States cog¬ 
nizable in the federal courts notwithstanding the absence of Con¬ 
gressional legislation, was the question of the right of expatriation, 
which was destined to play a more important part later on. In 
order to evade the provisions of the Neutrality Proclamation which 
prohibited American citizens from engaging in un-neutral acts, 
those who desired to assist the French agents in this country in 
the outfitting of privateers took to the practice of assuming French 
citizenship. To counteract this, the claim was brought forward 
by those who favored pro-British neutrality, that one could not 
voluntarily renounce his own and assume a new citizenship. In 
other words, they denied the right of “expatriation,” as it was 
commonly called. The federal courts promptly upheld the claim 
on the ground that the English common law, which was by their 
declaration made the law of the United States, did not recognize 
the right of expatriation. This naturally served to enhance the 
opposition to the federal courts, who had now frankly made them¬ 
selves an instrument of the Federalist party in carrying through 
the policies of the Washington administration, now become purely 
Federalist, and in riding rough shod over the sympathies of the 
people, and in ignoring the opinions of the many jurists and states¬ 
men who opposed the unwarranted assumptions of power by the 
Federal Judiciary. 

The political character of the Federal Judiciary came out more 
strongly in the district courts than in the Supreme Court, and 
parUcularly in the charges of the judges to grand juries on the 
subject of crime. This does not mean, however, that the judges 
of the Supreme Court were less partisan than the judges of the 
lower courts. At this time the judges of the Supreme Court were 
doing circuit duty and held district courts along with the district 
judges; and in these courts there was little distinction between 
the district judges and the Supreme Court judges. We have seen 
Judges Wilson and Iredell presiding at the Henfield trial, and how 
strongly Judge Wilson charged the jury in that case in favor of 
the prosecution, laying down the broad principle of law that a 
man could be convicted of crime in the courts of the United 
States although there was no Congressional legislation making his 
actions criminal. The same doctrine had been previously charged 
by Chief Justice Jay to a grand jury, and these subjects were not 
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the only ones on which the charges of the judges to the grand 
juries had aroused opposition; for it was the general practice of 
the judges to make political harangues to the grand juries in 
giving them instructions for guidance in their deliberations. This 
practice went to such lengths that even so great an admirer of the 
Federal Judiciary and so conservative a historian as Mr, Warren, is 
led to use the following language: 

“Moreover,—says Mr. Warren—the constant practice indulged 
in by the Judges of the United States Courts of expressing their 
views on political issues in charges to the grand juries was re¬ 
garded by the Anti-Federalists as an outrageous extension of ju¬ 
dicial power. Jefferson termed it 'a perversion of the institution 
of the grand jury from a legal to a political engine.’ ‘We have 
seen Judges who ought to be independent, converted into political 
partisans and like executive missionaries pronouncing political ha¬ 
rangues throughout the United States,’ was the description of the 
situation given by an Anti-Federalist Congressman. This language 
was surely justified when a Judge of the Court deemed it proper 
to deliver a charge reported by the Federalist newspapers as ‘truly 
patriotic’ as follows: ‘After some general reflections on the relative 
situation between the United States and France, the learned Judge 
went into a defence of the alien and sedition laws, and proved 
them, it is believed, to the satisfaction of every unprejudiced mind 
to be perfectly consistent with the principles of the Constitution 
and to be founded on the wisest maxims of policy. The Judge con¬ 
cluded with calling the attention of the Grand Jury to the present 
situation of the country and with remarks on the mild and virtuous 
administration of the government.’ ” (Warren, op. cit., I, pp* 
165-6) 

But while to the people at large these political charges to 
Grand Juries, and the use of the machinery of the courts for un¬ 
popular prosecutions, may have been the most important factor 
in arousing opposition to the federal courts, to the most thought¬ 
ful the gravity of the situation consisted in the unwarranted as¬ 
sumption of power by the Judiciary in constituting themselves 
law-makers on a grand scale by the adoption of the English com¬ 
mon law without any Congressional action on the subject. And to 
the more liberal and democratic statesmen this procedure of the 
courts was particularly reprehensible, because the laws thus im¬ 
ported wholesale included some obnoxious doctrines which had 
become antiquated even in England. To us the chief importance 
of the decisions of the courts in these cases is twofold: In the first 
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place, they clearly demonstrate that the entire Federal Judiciary, 
including the United States Supreme Court, had in fact exercised 
unwarranted powers of law-making, jor it is now established by 
decisions of the United States Supreme Court itself that there is 
no United States common law, and particularly that there is no 
cHminal law of the United States in the absence of Congressional 
legislation. We thus have it established authoritatively by the 
United States Supreme Court itself that the entire Judiciary of 
the United States, from the Chief Justices down, were, during this 
entire period, enforcing a whole body of laws, including criminal 
laws, without the slightest warrant or authority either in the Con¬ 
stitution or the laws of the United States. 

In the second place, it shows the danger of permitting the Ju¬ 
diciary to exercise the law-making power: For one of the doctrines 
thus unwarrantedly established by the Federal Judiciary at the 
time, was the doctrine that there could be no expatriation, an 
English doctrine thoroughly alien to the spirit of the people of 
the United States. This unwarranted assumption of power by the 
Federal Judiciary bore bitter fruit when, years later, England used 
this doctrine against the United States in the impressment of 
seamen, the ostensible cause of the War of 1812. 

But all of this was still in the dim and more or less distant 
future. In the meantime, not only were the courts ready to do 
partisan service, but the party in power was ready to make of 
the Federal Judiciary a partisan instrument, and it looked upon 
the federal courts, including the Supreme Court, from a purely 
partisan point of view. This was brought out clearly in the ques¬ 
tions of appointments, notably appointments to the Supreme 
Court. 

When the first appointments were made there was very little 
discussion of the personnel. The Court was not then considered 
of any great importance, so the appointments practically went beg¬ 
ging. And since there were no party divisions as yet, it was natural 
that the appointees should be taken from among the people who 
had advocated the adoption of the new Constitution and had been 
active in bringing about the organization of the new government. 
But by the time Washington’s first administration came to a close 
and the new parties had been definitely formed, and particularly 
since It had become apparent that the courts may be made a great 
power in support of administration policies, the question of the 
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personnel of the Supreme Court became a matter of great interest 
among party politicians as well as in the country at large. This 
became apparent when John Jay, the first Chief Justice, resigned 
his office in order to become Governor of the State of New York. 
The Supreme Court was still very far from being the important 
tribunal that it is today—owing to the fact that its position as 
the “supreme authority” in our government had not as yet been 
thought of. This is shown by the very fact of John Jay’s resig¬ 
nation. Certainly, no Chief Justice of the United States Supreme 
Court would today resign his position in order to become Governor 
of the State of New York. The position of the Supreme Court at 
that time is also indicated by the fact that prior to Jay’s resigna¬ 
tion, John Rutledge, one of the Associate Justices of the United 
States Supreme Court, resigned his position in order to become 
Chief Justice of his State—another event that could not possibly 
occur now. 

Nevertheless, as already stated, the Court was important 
enough for the politicians to take notice of—and they did. When 
Jay resigned, Washington appointed John Rutledge, the former 
Associate Justice, who, as we have already seen, had resigned in 
order to become Chief Justice of his State; and Rutledge accepted 
the appointment. The commission was issued, and Rutledge came 
to Philadelphia, which was then the seat of the Supreme Court, 
and assumed his position as Chief Justice. 

At the time when it was made, the appointment did not cause 
any discussion, as Rutledge had made an acceptable Associate 
Justice, and no one, evidently, thought his elevation to the Chief 
Justiceship anything out of the ordinary. But between the ap¬ 
pointment and his assumption of the office an event occurred—or, 
rather, became known—-which changed the entire situation. This 
was in the summer of 1795, when the Jay Treaty with Great Brit¬ 
ain was the subject of much discussion, and feeling over it ran 
very high. It seems that shortly before Rutledge had received his 
appointment as Chief Justice he had severely criticized the treaty 
at a public meeting in Charleston, S. C., his home town. This 
had not been known either to Washington or anybody else in ad¬ 
ministration circles when the appointment was made. And when 
it became known it raised quite a storm. The administration 
leaders were up in arras, and all kinds of arguments were advanced 
against his confirmation by the Senate, including, among others, 
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that his attack upon the Jay Treaty was evidence of “insanity.” 
Edmund Randolph, the Secretary of State, wrote from Philadel¬ 
phia to Washington at Mount Vernon, on July 29th: 

“The newspapers present all intelligence which has reached 
rne relative to the treaty. Dunlap's of yesterday morning conveys 
the proceedings at Charleston. The conduct of the intended Chief 
Justice IS so extraordinary that Mr. Wolcott and Col. Pickering 
conceive it to be a proof of the imputation of insanity.” 

Attorney-General Bradford wrote to Alexander Hamilton un¬ 
der date of August 4th: 

“The crazy speech of Mr. Rutledge, joined to certain informa- 
tion that he is daily sinking into debility of mind and body, will 
probably prevent him receiving the appointment. . . . But should 
he come to Philadelphia for that purpose, as he has been invited 
to do, and especially if he should resign his present office, the 
embarrassment of the President will be extreme; for if he is dis¬ 
ordered m mind and in the manner that I am informed he is— 
there can be but one course of prudence.” 

Timothy Pickering wrote to Washington on July 31st: 

“The Supreme Court is to sit here next week, and perhaps the 
gentleman named for Chief Justice may arrive. Private informa¬ 
tion, as well as publication of his recent conduct, have fixed my 
S*”" commission intended for him ought to be with- 


And Oliver Wolcott wrote to Alexander Hamilton on July 28th: 

“Everything is conducted in a mysterious and strange manner 
by a certain character here, and to my astonishment, I am recently 
informed ^at Mr. Rutledge has had a tender of the office of Chief 

a>ml n T . "11 . t. I. commission is not issued 

ha, ^ Pf be, but how near ruin and disgrace 

f country been! Cannot you come and attend the Supreme 
L/Ourt tor a few days next week?” ^ 


While he was thus the storm-centre of administration circles 
Rutledge arrived in Philadelphia, took his oath of office, and as- 
^med his seat as presiding officer of the United States Supreme 
Court, for the August Term then just beginning. Under the cir¬ 
cumstances Washington could do nothing but send in his appoint- 
ment to the Senate when it convened. But the fight was carried 
into the Senate—with the result that the confirmation was ac- 
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tually refused, this being the first instance of a nomination by the 
President having been refused confirmation by the Senate. 

That this had absolutely nothing to do with Mr. Rutledge’s 
alleged “mental debility” is quite certain, and it was made fairly 
clear by the organs of the Federalist party. The Columbian Cen- 
tinely an administration organ, wrote, when the decision of the 
Senate became known: 

“This is as it should be, and what he ought to have expected, 
after the impudent and virulent attack he made on their charac¬ 
ters. . . . The President, having appointed him ad interim before 
he knew of his late proceeding, was of necessity obliged to put him 
in nomination. But since it has been known how passionately he 
arraigned a measure before he had time to consider, or perhaps 
before he read it, he has been judged (all politicks apart) to be a 
very unfit person for a Chief Justice of the United States.” 

And William Plumcr, an important cog in the administration 
wheel, wrote to Jeremiah Smith: 

“The conduct of the Senate will, I hope, teach demagogues that 
the road to preferment in this enlightened country is not to revile 
and calumniate government and excite mobs in opposition to their 
measures” 

The anti-Federalists naturally took the action of the Senate 
as an announcement to the country that none but supporters of 
the administration will be permitted to participate in the govern¬ 
ment, and that the Judiciary was to be made part of the party ma¬ 
chine. This view was first stated tersely by William B. Giles in a 
letter to Jefferson: 

“The rejection of Rutledge by the Senate is a bold thing, for 
they cannot pretend any objection to him but his disapprobation 
of the treaty. It is, of course, a declaration that they will receive 
none but tories hereafter into any Department of the Govern¬ 
ment.” 

But the rejection of Rutledge because of his attack on the 
Jay Treaty was merely one incident illustrative of the attitude of 
mind which dictated appointments to the United States Supreme 
Court during Washington's second administration. A short time 
prior to the Rutledge incident, and while the appointment of a 
successor to John Jay was under consideration, Washington s 
friend, James McHenry of Baltimore, recommended for any va- 
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cancy that might occur in the United States Supreme Court, Sam¬ 
uel Chase, at the time Chief Justice of the General Court of Mary¬ 
land, and later an Associate Justice of the United States Supreme 
Court. Mr. Chase’s career on the bench was such that we shall 
have to refer to him again later on. At this time we are interested 
not in Mr. Chase, but in the kind of argument used on his behalf 
with President Washington by his friend James McHenry, himself 
shortly thereafter to become a member of Washington’s cabinet, 

“.^ong the inducements I feel for presenting his name on this 
occasion—wrote McHenry to Washington—is his general conduct 
since the adoption of our government and the sense I entertain of 
the part he bore in the revolutionary efforts of a long and trying 
crisis. You know that his services and abilities were of much use 
to the cause during that period, sometimes by the measures he 
proposed or had influence to get adopted, and sometimes by the 
steady opposition he gave to the intrigues raised against yourself: 

. . . It is, Sir, after having weighed all these circumstances since 
our conversation respecting him, after having reflected upon the 
good he has done and the good that he may still do; after having 
debated within myself whether his political or other errors (which 
exist no longer) have been of such a cast and magnitude as to he 
a perpetual bar to his holding any office under the United States, 
after having considered the impressions which an appearance of 
neglect is apt to produce in minds constructed like his, that I have 
thought It a duty to mention him as a subject of consideration 
for present or future attention. ... I need not tell you that to 
his professional knowledge, he subjoins a very valuable stock of 
pohtical science and information.” 

The same spirit is also evidenced by the kind of commenda¬ 
tion which Washington’s ultimate choice as successor to John Jay, 
after Rutledge failed of confirmation, Oliver Ellsworth of Connec¬ 
ticut, received from the administration supporters. Oliver Wol¬ 
cott wrote to Jonathan Trumbull that Ellsworth’s appointment, he 
being a staunch Federalist, “will be very satisfactory to all who 
are willing to be pleased. 7/ out country shall he saved from an¬ 
archy and confusion, it must be by men of his character.” 

This attitude of regarding the United States Supreme Court 
merely as a governmental department, to be treated in the same 
partisan manner as any other governmental department, mani- 
ested itself in the filling of another vacancy on the Supreme Court 
bench which occurred about the same time, due to the resignation 
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of Associate Justice Blair. We quote from Mr. Warren's Supreme 
Court: 

“Before the Senate had acted on the Rutledge appointment, 
another vacancy on the Court occurred through the resignation of 
John Blair of Virginia in the early summer of 1795. . . . James 
Innes, the leader of the Virginia Bar, was strongly recommended 
for the Blair vacancy by John Marshall and by Washington’s inti¬ 
mate personal friend, Edward Carrington. Since the President, 
through these two men, had already offered to Innes the position 
of Secretary of State and had considered him as Attorney-General, 
it was singular that he did not adopt their suggestion; but he 
wrote on December 23 to Carrington that: 'It had been expected 
that the Senate would not confirm the appointment of Mr. Rut¬ 
ledge, and so it has happened. This induced me to delay the nomi¬ 
nation of a successor to Mr. Blair, as a vacancy in the Department 
of War is yet unfilled. I am waiting expected information to make 
a general arrangement, or rather, distribution of these offices, be- 
fore I decide upon either separately/ 

“Finally, Washington solved the problem by appointing Timo¬ 
thy Pickering of Massachusetts to the oflBce of Secretary of State; 

. . . for the office of Secretary of War and Navy, he chose James 
McHenry of Maryland; , . . for the position of Attorney-General, 

. . . he chose Charles Lee of Virginia; the Chief Justiceship went 
to Oliver Ellsworth of Connecticut; and for the vacancy among 
the Associate Judges, he chose Samuel Chase of Maryland.” (War¬ 
ren, op. cit. I, pp. 141-2) 

It was thus evident that Washington did not consider the ap¬ 
pointment of a Chief Justice or Associate Justice of the United 
States Supreme Court in any different light than that of the ap¬ 
pointment of any member of his cabinet. The Supreme Court, 
like the cabinet, was to be part of the administration, and the 
appointments to be viewed from that point of view. And evi¬ 
dently the first qualification for any one of these offices was 
staunch Federalism. Needless to say, all the other members of 
the administration so regarded these positions. We need only add 
here that from the very beginning geography was considered an 
important factor in making appointments to the United States 
Supreme Court. 

This attitude towards the Judiciary became more pronounced 
as time went on, so that under Adams appointments to the Su¬ 
preme Court were not only looked upon from the party point of 
view, in the sense that the appointees had to profess proper party- 
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political principles in the narrow sense, but they frankly became 
prizes with which to reward faithful service in support of the ad¬ 
ministration. This was strikingly illustrated in the selection of a 
new Associate Justice to fill the vacancy created by the death of 
Judge Wilson. This brought John Marshall for the first time in 
connection with the Supreme Court. When Judge Wilson died in 
August, 1798, the two prominent candidates for the position were 
Bushrod Washington, a nephew of George Washington, and Mar¬ 
shall. Marshall was not seeking the office at the time and, in fact, 
ultimately declined it, but his prominence as a member of the so- 
called X.Y.Z, mission to France led President John Adams to 
consider him for the office although he was not very eminent at 
the bar. This incident illustrates well both the geographical as 
well as the political considerations which at that time were deter¬ 
mining appointments to the United States Supreme Court. We 
shall therefore quote at some length Mr. Warren’s account of the 
same. Mr. Warren says: 

“Marshall, while not as eminent at the Bar as several other 
lawyers of Virginia, had just returned from his mission with Pinck¬ 
ney and Gerry in France, and was now highly popular with the 
An^rican people as a result of the revelation of the mysterious 
X.Y.Z. correspondence. Washington, who had studied law in 
Judge Wilson’s office, though only thirty-sbc years of age had 
already acquired a reputation as a profound lawyer and was rec- 
ommended for the position by Attorney-General Lee. As Virginia 
• representative on the Court since Blair’s resignation 

in 1795 President Adams determined that the appointment should 
go to that State, but he apparently thought that there was very 
little choice between the two candidates; for he wrote to Secretary 
of State Pickering: ^The reasons urged by Judge IredeU for an 
early appointment of a successor (to Wilson) are important I 
am ready to appoint either General Marshall or Bushrod Wash- 
ington. The former I suppose ought to have the preference. If 
you think so, send him a commission. If you think any other per¬ 
son more proper, please to mention him.’ Pickering, in his reply 
giving his view of the possible candidates, wrote somewhat whim- 
sicaUy of B. Washington, a name that I have never heard men¬ 
tioned but with respect for his talents, virtues and genuine pa- 
InH he IS young not more, I believe, than three or four 

has deprived him of the sight of one eye; it 

^f perfectly the emblem 

oi justice, lo this Adams answered, September 26, that: *The 
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name, the connections, the character, the merit and abilities of Mr. 
Washington are greatly respected, but I still think that General 
Marshall ought to be preferred. Of the three envoys, the conduct 
of Marshall alone has been entirely satisfactory and ought to be 
marked by the most decided approbation of the public/* (Warren, 
I, op. cit. pp. 153-5) 

That a judiciary so constituted and so regarded by its own 
friends should be considered as an engine of partisanship by the 
opponents of the administration is only natural; and it is in that 
light that it was viewed in Washington’s second administration, 
and even more so during the administration of John Adams. In 
fact, the Federal Judiciary which had started out under very 
inauspicious circumstances owing to the decision in Chishohn 
V. Georgia, was becoming increasingly unpopular as time went 
on. The opposition to the Federal Judiciary reached its height 
during the agitation over the notorious Alien and Sedition Laws. 
But its unpopularity was due not to any one cause; nor was it the 
result of its attitude towards any one question. It was the sum 
total of its activities that was disliked by those who disliked the 
administration. It was during this period, because of a decision of 
the Supreme Court in another case, Bos v. Tingy, at the Febru¬ 
ary terra of 1800, that a public suggestion was made for the first 
time that the judges of the Supreme Court ought to be impeached. 
Mr. Warren thus describes the conditions under which that case 
was decided: 

“The last Term in which the Court sat in the city of Phila¬ 
delphia was held in August, 1800, and under great difficulties; for 
on August 4, when the session should have begun, only Judges 
Patterson, Moore and Washington were present; Chief Justice 
Ellsworth, who had been appointed Envoy to France by President 
Adams, February 25, 1799, was in Europe; Judge Cushing was lU; 
and Judge Chase was in Maryland, engaged in electioneering for 
Adams in the pending Presidential campaign.” (Warren, op. cit. 

I, p. 156) 

The Bos case also involved the question of neutrality, but 
under different conditions from the earlier cases. To favor “peace 
and “neutrality” now, meant being pro-French; while to favor war 
or belligerency meant being pro-British. For the country was now 
almost on the verge of war with France. Congress had, in fact, 
during 1799, passed several acts looking toward such a possibility. 
One of these acts provided for the salvaging of ships “retaken from 
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the enemy within twenty-four hours.** The question before the 
court in Bos v. Tingy was whether France was an “enemy” within 
the meaning of this statute. And the court held that it was, 
holding that a state of “limited, partial war existed between the 
United States and France.** This decision naturally evoked the 
applause of the Federalists, who desired war with France; and as 
naturally called forth the indignation of the anti-Federalists, who 
were now in favor of peace and neutrality. The Aurora, a leading 
organ of the Anti-Federalists, declared that the decision was “most 
important and momentous to the country, and in our opinion every 
Judge who asserted we were in a state of war, contrary to the 
rights of Congress to declare it, ought to he impeached^ 

Such was the condition at the end of the first decade of the 
existence of the Federal Judiciary, which coincided with the close 
of the century. Mr. Warren thus summarizes the situation of the 
United States Supreme Court at this time: 


With the close of this Term, the last to be held in Philadelphia 
there came to an end a distinct period in the Court’s history. For 
eleven years it had existed, formulating with comparatively little 
criticism the general principles of judicial procedure and of inter¬ 
national and constitutional law on which its subsequent career 
was to be based. Thus far, it had been singularly free from hostile 
attack; but a great change in the attitude of the public towards 
the Court was now impending. The increasing rancors due to the 
existence of the British and French factions in this country and to 
the somewhat immoderate legislation of President Adams* Admin¬ 
istration had aroused a furious spirit of partisanship. Into this 
boiling political caldron, the Court had been drawn during the past 
two years, by reason of the fact that all the delicate questions on 
which the Federalist and Anti-Federalist parties were so sharply 
divided—neutrality, Federal common law, criminal jurisdiction 
the right of expatriation, the constitutionality of the Alien and 
oedition laws—had been presented in cases arising before the 
Judges of the Court sitting on Circuit, and on each of these ques~ 
tions the decisions had been invariably adverse to the view held 

J, A The assertion of the jurisdiction of the 

V Courts m cases involving criminal indictments based 
on Enghsh common law and on international law, in the absence 

penal statute, had been especially obnoxious to the 
and the successive cases had been regarded with 
growing alarin—principal y because such common law indictments 

^convictions of persons accused of pro- 
Jrench activities.** (Warren, op. cit. I, pp. 158-9) 
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Mr. Warren's opening stateraents as to the lack of criticism of 
the federal courts during the early part of their existence must be 
accepted with important reservations, as the Court had met with 
very serious opposition from the moment it announced its decision 
in the Chisholm Case. It is true, however, that the opposition to 
the Supreme Court and to the Federal Judiciary in general was 
growing, and that the matter had by 1800 reached such a state that 
one is generally warranted in speaking of a decided change in the 
attitude of the public, since the amount of opposition had now 
increased so as to create practically a new situation—a situation 
in which the Court faced not only a hostile party, and that party 
in opposition to the existing administration, but a hostile country. 

As already pointed out, the general hostility was due mainly 
to the concrete decisions of the various federal courts, particularly 
the decisions of the Supreme Court judges while sitting in the 
District Courts. But the hostility of the thinking portion of the 
country was not based on these concrete cases alone, but was due 
principally to the theory underlying these decisions—namely, the 
assumption of unwarranted powers, as evidenced by the declara¬ 
tion that there is a common law of the United States, to be en¬ 
forced by the Federal Judiciary. The doctrine with respect to 
expatriation was very exasperating to the people at large; but to 
the discerning it was only part of a general system of law being 
introduced into this country by the Federal Judiciary without war¬ 
rant in the Constitution. 

In the fall of 1799, Chief Justice Ellsworth, while holding a 
session of the Federal District Court for the District of Connecticut, 
ruled in the case of United States v. Williams, in sustaining an 
indictment found against Williams for violation of the provi¬ 
sions of the neutrality law prohibiting American citizens from 
accepting commissions to serve a foreign power, that an American 
had no right of expatriation, since under the English common law 
no such right existed, and the common law was binding in the 
United States Court. In commenting upon this decision, the 
Aurora, already referred to, said: 

“This opinion bends our necks under a foreign yoke. . . . 
are not free, we are not an independent nation. . . . It is an 
erroneous and dangerous doctrine, unwarrantable, iniquitous ana 
illegal. . , . The United States have no common law." 
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A writer in the Virginia Argus, addressed a letter to Chief 
Justice Ellsworth in which he said that: 

The rights of man have been arraigned, the dignity of the 
^erican people insulted, and their Constitution profaned by your 
decision ... as unprecedented in its nature as momentous in its 

sPPnTo of your exaltation, we have 

seen the fundamental principles of our government, the operation 

of Its checks and balances disregarded and Judiciary independence 
exchanged for a timid servUity.” cjicuueuce 

Another Virginia paper said: 

hv IZ!"right formerly secured to the citizens of this State 

he Constitution of the United States, not by the kTs made utde^ 
M jodgmpt of a Federal Court. An obsolete principle 
£s^FnHof the former feudal sover- 

hem lf?Pr1L®p?revived 
nere alter its abolition throughout modern Europe by the Dractice 

of near two centuries. ... By the Chief Justice^ opinion we am 

this principle, her 

These may be considered the expressions of an excited popu¬ 
lace, even though it may be the more intelligent part of it. But 
here IS the deliberate and reasoned opinion of a leading statesman 
the head of a great party, soon to be the head of the nation, and 
historically one of the greatest men this country ever produced, 
inomas Jefferson, writing to Pinckney, said; 

“I consider all the encroachments made on that (Constitution'» 
il! do7triTe ThJtTh compared with the whole- 

And writing to Edmund Randolph, Jefferson said: 

Fedem^l doctrines which have ever been broached by the 

form “™mon law being k 

their fther assJmTtions“ o ’ in-giv“n 
powers have been m the detail. The Bank Law the Treett nn„ 

the tt^e -^en Act, the undertaking to change 

laws of evidence by certain parts of the Stamp Act etc 

have been sohtary, unconsequential, timid things, in comparison 
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with the audacious, barefaced and sweeping pretension to a system 
of law for the United States, without the adoption of their Legis¬ 
lature, and so infinitely beyond their power to adopt.” 

It is no exaggeration to say that history repeated itself here, 
and that the action of the Federal Judiciary played a great part in 
the so-called “Revolution of 1800,” which forever destroyed the 
Federalist party, and put in power the Republican-Anti-Federalists, 
with Jefferson at their head. Nor was Jefferson^s victory to be 
merely political or temporary. Not only were his enemies routed 
and destroyed forever, and his own party put into power for the 
next generation, but his own view of the Constitution was to be 
ultimately vindicated by the United States Supreme Court itself, 
and the principle firmly established that the English common law 
was no part of the law of the United States, and that no American 
can be convicted of crime in a Federal court except under the 
authority of an Act of Congress. 



CHAPTER VIII 


THE VIRGINIA-KENTUCKY RESOLUTIONS 

AS we have seen from Mr. Warren's remarks quoted above, 
A-\ the fight against the Judiciary reached its climax over the 
Alien and Sedition Laws. In one respect the opposition 
to the Judiciary over the Alien and Sedition Acts was somewhat 
different from that over the other acts which were unpopular with 
the people—namely, that its unpopularity was, in this instance 
shared with Congress. The Alien and Sedition Acts were no dif¬ 
ferent from the other unpopular acts of the Federalist administra¬ 
tion, and the Judiciary merely shared the unpopularity of that 
Administration. If there was any special grievance against the 
Judiciary, it was that the Judiciary should permit itself to be used 
as a partisan instrument. Notwithstanding, however, the fact that 
this agitation was not directed against the Judiciary as such, the 
agitation over the Alien and Sedition Laws has a peculiar interest 
for the historian of the Judicial Power, because this agitation raised 
for the first time the question as to who has a right to interpret the 
United States Constitution. It is true that the question was not 
raised from exactly the same angle as that which interests us in 
the present work—namely, the right of the judiciary to declare 
acts of its own co-ordinate legislature invalid and to impose its in¬ 
terpretation of the Constitution upon the co-ordinate branches of 
its own government. The question in this case did not arise be¬ 
tween the Federal Judiciary and Congress, but between the Federal 
Government and the States. The major question presented was: 
'^0 has a right, under the Constitution, to lay down the bounda¬ 
ries between Federal and State competency. And if this question 
were resolved in favor of the Federal Government, the further 
question presented itself, whether the judiciary could exercise that 
power on behalf of the Federal Government, 

The Alien and Sedition Acts were passed in 1798 as part of 
the foreign policy of the Adams Administration, which, as already 
stated, drifted towards war with France. The Alien Act was 
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applicable to all aliens, but it was directed primarily against 
French or pro-French alien agitators; while the Sedition Act was 
directed against French sympathizers among American citizens. 
Both acts were very drastic in their provisions, and are now gen¬ 
erally believed to have been unconstitutional. But at the time, 
one's opinion as to whether these acts were constitutional or not 
depended on the party to which one belonged—the Federalists 
being quite certain that they were constitutional, while the Anti- 
Federalists were no less certain that they were unconstitutional. 

It is said that John Marshall strongly advised against the 
passage of these laws, but there is no record as to the reason for 
his advice—whether he opposed them because he believed them to 
be unconstitutional, or unjust, or merely impolitic. 

The Alien Act became law on June 25th, 1798, and the Sedition 
Act on July 24th, of the same year; and the Adams Administration 
immediately proceeded to enforce them with a ruthlessness which 
aroused universal opposition among those not committed to the 
Federalist policies. The Alien Act could be enforced by executive 
order and therefore did not affect the Judiciary. The Sedition Act, 
on the other hand, had to be enforced through the courts, thus 
drawing the Judiciary into the turmoil of partisan politics. The 
courts quite uniformly held these acts constitutional, and enforced 
them rigorously. 

When these Acts were under discussion in Congress, they were 
attacked very vigorously by all of the Anti-Federalist mem¬ 
bers of Congress, some of whom were very eminent jurists, 
as palpably unconstitutional. Among those who so attacked 
them was Edward Livingston—slater President Jackson’s Sec¬ 
retary of State—who was then already pre-eminent for his 
legal attainments, and subsequently attained international fame as 
a jurist of very high standing. There were, of course, well known 
lawyers among the Federalists, and these, or at least most of them, 
considered these Acts constitutional; but their opinion as to the 
constitutionality of these acts depended, in the last analysis, on 
their belief that the English common law was part of the common 
law of the United States—an opinion which, as we have already 
seen, was then upheld by the United States Supreme Court, but 
has since been repudiated by that Court itself, and is now uni¬ 
versally recognized as having been erroneous. It may therefore 
be taken as settled that those laws were unconstitutional. 
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By this time the struggle between the two parties, the Federal¬ 
ist and the Anti-Federalist, or Republican, as the latter party 
gradually came to be known, assumed a somewhat geographical 
character, at least in so far as the ^‘better elements,” or leading 
politicians, were concerned. 

In Massachusetts and the North generally, the “better ele¬ 
ments,” from which were naturally recruited their statesmen, poli¬ 
ticians, and office holders, were Federalist; while the “lower or¬ 
ders,” particularly in the “back country” or agricultural regions, 
were strongly Anti-Federalist, as the presidential elections of 1800 
were soon to show. On the other hand, Virginia and the South 
generally were Republican. When the opposition to Adams^ ad¬ 
ministration over the passage and enforcement of the Alien and 
Sedition Laws became more or less general, it was naturally ex¬ 
pected that Virginia, then the foremost State in the Union, would 
take the lead, just as it had done in the framing and adoption of 
the new Constitution, and in the organization of the new govern¬ 
ment. Such, however, was the great change which had occurred 
in a little less than a decade, that the State which had led in the 
formation of the new Constitution and government, and had given 
the first President and a large proportion of the personnel of the 
new Federal Government, was now to lead the opposition. While 
Massachusetts, which had taken only a subordinate part in the 
framing and adoption of the Constitution, and was in the beginning 
rather lukewarm towards the new government, was now “The 
Government.” New York, as befitted its geographic position be¬ 
tween Massachusetts and Virginia, was divided, just as she had 
been at the time of the framing and adoption of the Constitution. 

It must not be assumed, however, that party divisions coinci¬ 
ded exactly with geographic position, but merely that Federalism 
predominated in the Northern States, while Anti-Federalism pre¬ 
dominated in the Southern States. There were, of course, Anti- 
Federalists in the North, even in Massachusetts. And there were 
Federalists—in fact, quite a respectable number of them—in 
Virginia and the Southern States generally. The Virginia Federal¬ 
ists were, in truth, still a power to be reckoned with. If not 

importance. George 

Washington, foremost citizen of the United States notwithstand- 
w that John Adams was now President, was a staunch 

iJederahst. So was Patrick Henry—although he had opposed the 
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adoption of the Constitution as not democratic enough. And 
there was John Marshall, who, although not yet the great man 
he was subsequently to become, was already rising on the political 
horizon. Aside from these, there were a great number of persons 
eminent in their day—some of them at that time much more 
important than John Marshall,—whose names, however, would 
carry no particular significance now except to special students of 
the political history of that time. 

But Virginia also had at this time, among her citizens, two men 
who had already played an important part in the history of the 
country, and who were destined to play an even more important 
one in the future—Thomas Jefferson and James Madison. One the 
author of the Declaration of Independence, and the other the 
Father of the Constitution, and each soon to be President of the 
United States. But more important than their future prospects 
for the presidency was their present pre-eminence as leaders of the 
Republican party. It was to Virginia, then, that all eyes turned at 
this juncture, and it was from Virginia that the lead came. It 
came in the form of the Virginia and Kentucky Resolutions. The 
preliminary history of these resolutions is somewhat obscure. 
There are those who believe that they were drawn and introduced 
into the respective legislatures of Virginia and Kentucky as part 
of a prearranged plan between Jefferson and Madison and their 
associates. On the other hand, there are those who believe that 
the Virginia group acted independently of the Kentucky group, 
although there may have been some correspondence between them 
and a general understanding that some action would be taken. 

The historical fact is that the two sets of resolutions were 
introduced into the respective legislatures of the two States about 
the same time, Kentucky being somewhat ahead of Virginia. It is 
commonly believed that Jefferson was the author of the Kentucky 
resolutions, although this has been disputed and their authorship 
ascribed to the man who introduced them in the Kentucky legis¬ 
lature, John C. Breckinridge—a rising lawyer and politician des¬ 
tined to go far within the next few years. 

There is no doubt as to the author of the Vir^nia resolutions. 
They were drawn by James Madison, although introduced into the 
General Assembly of Virginia by John Taylor, a leading Anti- 
Federalist and a noted lawyer and scholar. But Madison^s name 
was destined to be linked more closely with the Virginia resolutions 
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than would have resulted from mere authorship. After the adop¬ 
tion of the respective sets of resolutions by the two States, it was 
natural for the Virginia resolutions to become the more important. 
Virginia being by far the more important of the two States. The 
states to whom both sets of resolutions Avere communicated usually 
took particular notice of the Virginia set, so that they became the 
storm-centre of the agitation. It was only natural that the people 
of Virginia should be particularly concerned about these resolutions. 
As a result, these resolutions became one of the principal issues 
during the next election to the Virginia Assembly, and Madison 
himself Avas induced to stand for election to the legislature in the 
expectation that the next session of the legislature Avould see some 
action either for or against these resolutions. Patrick Henry Avas 
similarly induced to become a candidate for the legislature on the 
other side, but he died before the convening of the next legislature, 
so that he did not participate in the fight which resulted in the 
famous Report. 

One of the first things done by the new legislature was to ap¬ 
point a committee, with James Madison as chairman, to draw up 
a report on the resolutions adopted the preceding year and the 
replies which had been received from the legislatures of some of 
the other States. This report was drawn up by James Madison, and 
became known as the Madison Report, or the Virginia Report of 
1799. The importance of Virginia as a State and the importance of 
this Report as a State document made the Virginia Resolutions 
by far the more important historically, in so far as this period of 
American history is concerned. Although the Kentucky Resolu¬ 
tions were destined to acquire additional fame as the precursors 
of the Nullification Resolutions passed by South Carolina a genera¬ 
tion later. From the point of view of the subject here under 
consideration, the Virginia Resolutions are by far the more im¬ 
portant, both on account of their own tenor as well as because of 
Madison's Report concerning them. We shall therefore discuss 

them at length, and refer to the Kentucky Resolutions only inci¬ 
dentally. 

Before proceeding to a discussion of the Virginia Resolutions 
in detail we shall note here two things. It seems to us unlikely 
that the two sets of resolutions were the result of any prearranged 
plan, in so far as the actual wording of the resolutions themselves 
is concerned. For they show very marked differences, not only in 
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phraseology, but in the point of view from which the subject is 
treated, and to a certain extent even as to the theory of govern¬ 
ment therein expounded. It is therefore more likely that the 
Virginia and Kentucky groups having agreed on a course of action, 
it was left to each group to draw up its own resolutions, embody¬ 
ing its own particular views of the Constitution and of the nature 
of the Federal government under it. Another thing to be noted is 
that, if it be true that Jefferson was the author of the Kentucky 
resolutions, then his theory of the Constitution and that of Madi¬ 
son did not exactly coincide. 

The Kentucky resolutions laid much more emphasis on the 
States as part of our governmental system than did the Virginia 
resolutions, and the theory underl 3 dng the Kentucky Resolutions 
undoubtedly had some kinship with what subsequently became 
known as the Nullification theory. This accounts for the fact 
that during the struggle over “Nullification” the Kentucky Reso¬ 
lutions were brought forward instead of the Virginia Resolutions, 
although the latter were undoubtedly the more important histori¬ 
cally—that is, when considered as of the time of their adoption. 
Both sets of resolutions were meant to meet the same situation. 
Both, therefore, united in denouncing the Alien and Sedition Acts 
as unconstitutional. Both united also in expressing the sentiment 
that the State legislatures had not only the right to “declare”—in 
the sense of expressing an opinion—an act of Congress unconsti¬ 
tutional, but also that it was up to the States as States, and there¬ 
fore to the State Legislatures as representatives of the sovereign 
will of the States, to take steps towards remed)dng the situation. 
Just what those steps were meant to be has been matter of much 
dispute ever since. 

On the one hand, it has been said that those resolutions in 
effect stated that each State had a right, having declared an act 
of Congress unconstitutional, to prevent its execution within its 
own borders by force if necessary. On the other hand, this has 
been denied, both then and subsequently, by Madison as well as 
by his associates. There is a very interesting letter on the subject 
written by James Madison in August, 1830, when the Nullification 
agitation was at its height. The subject of 'Nullification” not 
being within the purview of this work, we may pass over this sub¬ 
ject with the remark that a reading of the Virginia Resolutions 
undoubtedly justifies Madison’s claims that no Nullification doc- 
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trine was intended to be promulgated by these resolutions, and 
that force was not among the means considered proper in order to 
meet the emergency of an unconstitutional act of Congress. The 
Kentucky Resolutions are not quite so clear on this subject; but 
for the reasons already stated we need not inquire further into this 
phase of the subject. The question of the means wherewith a 
State may proceed to redress its grievances against the Federal 
Government cannot possibly arise until the question of the distri¬ 
bution of governmental functions within our political system has 
been determined. And the question of the Judicial Power lies at 
the threshold of that problem. 

As already stated, the question directly involved in these reso¬ 
lutions was not that of the Judicial Power, which interests us par¬ 
ticularly in this work, but rather the question as it is involved in 
disputes between the national and state governments. But inciden¬ 
tally the general question came into the discussion; and the general 
doctrine of the Judicial Power was first put forward as the official 
Federalist doctrine of the Constitution in the course of this dis¬ 
cussion. One thing must be noted, however, in this connection: 
The denial of the exclusive power of the Federal Judiciary to in¬ 
terpret the Constitution in matters of dispute between the Nation 
and the States,—which is the position of the Virginia and Ken¬ 
tucky Resolutions,—of necessity involves the denial to the judi¬ 
ciary of the exclusive right to interpret the Constitution as against 
a co-equal department of government. But the converse proposi¬ 
tion IS not necessarily true—for one may admit the exclusive right 
of the National Judiciary to be the final arbiter in question of 
interpretation of the Federal Constitution as against a State 

without admitting that it has the same power as against the na¬ 
tional legislature. 

The question of the constitutionality of the Alien and Sedition 
Laws was argued not from the angle of the power of a legislature 
to pass such laws as against the people, but from the angle of the 

qf, legislature to pass such laws as against the 

btates The question was examined not from the point of view of 

the rights of the people, but from the special angle of the distri- 

hiSonlfTp' the pro- 

aSnst i f ent to the United States Constitution 

gainst the Sedition Act, as being an additional objection—oddf- 
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tional to the main objection that the law was an encroachment 
upon the proper domain of the States. It should also be noted here 
that objection was raised to the Alien Act particularly as violative 
of the principle of the distribution of the powers of government. 

The salient portions of the Virginia Resolutions read as follows: 

“That this Assembly doth explicitly and peremptorily declare 
that it views the powers of the Federal Government as resulting 
from the compact to which the States are parties, as limited by the 
plain sense and intention of the instrument constituting that 
compact; as no further valid than they are authorized by the 
grants enumerated in that compact; and that, in case of a delib¬ 
erate, palpable, and dangerous exercise of other powers not granted 
by the said compact, the States who are the parties thereto have 
the right and are in duty bound to interpose for arresting the 
prop-ess of the evil and for maintaining within their respective 
limits the authorities, rights, and liberties appertaining to them. 

“That the General Assembly doth also express its deep regret 
that a spirit has in sundry instances been manifested by the Fed¬ 
eral Government to enlarge its powers by forced constructions of 
the constitutional charter which defines them; and that indications 
have appeared of a design to expound certain general phrases 
(which having been copied from the very limited grant of powers 
in the former Articles of Confederation, were the less liable to be 
misconstrued), so as to destroy the meaning and effect of the 
particular enumeration which necessarily explains and limits the 
general phrases; and so as to consolidate the States by degrees into 
one sovereignty, the obvious tendency and inevitable result of 
which would be to transform the present republican system of the 
United States into an absolute, or, at best, a mixed monarchy. 

“That the General Assembly doth particularly protest against 
the palpable and alarming infractions of the Constitution in the 
two late cases of the 'Alien and Sedition Acts,' passed at the last 
session of Congress; the first of which exercises a power nowhere 
delegated to the Federal Government, and which, by uniting legis¬ 
lative and judicial powers to those of executive, subverts the gen¬ 
eral principles of free government, as weU as the particular 
organization and positive provisions of the Federal Constitution; 
and the other of which acts exercises, in like manner, a power not 
delegated by the Constitution, but on the contrary, expressly and 
positively forbidden by one of the amendments thereto—a power 
which, more than any other, ought to produce universal ala^» 
because it is levelled against that right of freely examining public 
characters and measures, and of free communication among the 
people thereon, which has ever been justly deemed the only ei- 
fectual guardian of every other right." 
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The resolutions were introduced into the Virginia House of 
Delegates on December 13th, 1798, and the debate lasted over a 
week. The resolutions were finally adopted by the House of Dele¬ 
gates on December 21st by a vote of 100 to 63, and by the Senate 
on December 24th by a vote of 14 to 3. 

Perhaps the most interesting thing about the debate is the fact 
that the judiciary was not referred to until towards the close of the 
debate, on December 20th, to be exact, after the debate had been 
in progress for a full week. Then it was first mentioned by one of 
the speakers, Gen. Henry Lee, who concluded a long argument 
desipied to prove the constitutionality of the laws under consid¬ 
eration, by saying, according to the report: 

Admitting for a moment, that the laws were unconstitutional, 
he contended that the course pursued by the resolutions was in- 
admissible. Prudence frowned on the indecorum and hostility 
which their face showed, nor was it to be presumed that contumely 
to the sovereignty of the Union was the likeliest way to obtain a 
repeal of the laws. , . . But why not wait for the operation of the 
constitutional checks? The united system was made by the whole 
people, for the management of all affairs national. The same 
people instituted state governments, for the management of all 
state affairs. These systems held concurring jurisdiction over 
some subjects, and of course might occasionally interfere. Who, 
then, was the proper arbiter between them? Not the state govern¬ 
ment: the people had given them no such power. The people 
themselves, the creators of both systems were the proper judges 
Iheir decision was obtainable under the rules of the Constitution 
m the revolving elections. The judiciary also was a soiirce of cor¬ 
rection of legislative evil; a source fixed by the Constitution, and 
adequate to cure violations of the same like those now alleged,'* 

This rather indecisive reference to the judiciary was not fol¬ 
lowed up by all of the subsequent speakers, the remark being evi¬ 
dently considered incidental and not at all decisive on the point at 
issue. Some of the more important speakers, however, who fol¬ 
lowed General Lee did advert to it. The first to take note of 
General Lee's reference to the judiciary was John Taylor, the able 

proponent of the resolutions, who in a speech delivered the same 
day, said: 

*‘With respect to the remedy proposed in the talents and in- 
tegrity of the continental judges, without regarding the prejudices 
\vnicn might probably exist in favour of the government, from 
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which an appointment should flow, it might be remarked, that the 
judges by the Constitution are not made its exclusive guardians/* 

This direct challenge was not accepted by the Federalist op¬ 
ponents of the resolutions, although later in this debate Mr. George 
K. Taylor came to the support of his colleague General Lee. On 
the day following the latter^s speech, Mr. Taylor said, in the course 
of a rather lengthy speech: 

“If any act passed by Congress be unconstitutional, the judges 
of the federal courts who are unbiassed by party, and unwarped by 
prejudice, and who are selected for their superior talents and in¬ 
tegrity, afforded a constitutional check upon the legislature. The 
people themselves are another most powerful check; for they will 
know the vote of their representatives, and if they deem the law 
for which they voted to be unconstitutional, they wiU order them 
to depart at the ensuing election, and replace them with others 
more wise and more virtuous.** 

But even this half-hearted reference to the Judicial Power was 
not permitted to go unchallenged by the supporters of the reso¬ 
lution. It was answered on the same day in a speech made by 
William B. Giles, a well-known lawyer, subsequently to become a 
leading United States Senator and an important cog in the wheel 
of Jefferson’s administration, thus: 

“But it had been said, that on this occasion a resort must be 
made to the judiciary and to the people. Why sof The members 
of this Assembly have taken the same oath to support the Consti¬ 
tution as the judiciary and the people. It became then as much 
their duty to support it, as it was that of the others.** 

That was all that was said during the entire lengthy and mo¬ 
mentous debate on the subject of the Judicial Power. The Fed¬ 
eralist opponents of the resolutions were, as we have seen, rather 
lukewarm in the avowal of their belief in the Judicial Power, even 
as between the Nation and the States, and at no time asserted its 
exclusiveness even when directly challenged by the other side. 
The utmost of their claim was to couple the Judiciary with the 
people, as one of two checks provided by the Constitution again®*' 
unconstitutional legislation. The ultimate decision, even accord¬ 
ing to these Federalists, was evidently with the people, who were 
to pass, “at the ensuing elections,** not only upon the wisdom but 
also upon the constitutionality of legislation. This is in striking 
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contrast to the resolutions adopted by the Massachusetts legisla¬ 
ture, and other legislatures controlled by the Federalists, in reply¬ 
ing to the Virginia Resolutions. 

Evidently, not only was the prevalence of Federalism or Anti- 
Federalism a matter of geography, but geography also determined 
the content of Federalist doctrines, at least as far as the Judicial 
Power was concerned. In northern latitudes, the Federalist doc¬ 
trine demanded a thorough belief in the Judicial Power and in its 
exclusiveness as the interpreter of the Constitution, at least in 
matters of dispute between Nation and State; while in more 
southern latitudes this doctrine was not rigidly adhered to, and the 
Judiciary was not claimed to be the exclusive arbiter, and was 
recommended chiefly not because of the power granted to it by 
the Constitution but because of its respectability. It is interesting 
to note in this connection that no less an authority than The Fed¬ 
eralist was appealed to by one of the speakers, Mr. Mercer, who 
had been a member of the Federal Convention, in support of the 
doctrine that the States had the right to declare an act of Congress 
unconstitutional; which, of course, excluded the idea of such an 
exclusive power of interpretation having been given by the Consti¬ 
tution to the Judiciary alone. He said: 


The opinion contained in the resolutions was coeval with the 
Constitution itself, and had been maintained by the most en- 
Jightened commentary which had been produced in America upon 
that instrument (he alluded to a collection of papers written under 
^e signature of Publius, in the State of New York), when the 
^constitution under consideration, and generally known bv the 
name of the Federalist. The union of talents exercised in the 

Srlr justly entitled it to the attention of 

every American who is anxious to know the true meaning of the 

om?lnt“‘'‘-'I® powers; and'though 

some of its opinions may be erroneous, it was still the best an 
thority that could be produced. The time of its being written was 
extremely favorable to the impartiality of its sentiments as that 
vindictive party spirit which had now so unhappiirextenfed iS 
baneful influence to almost every individual iK comrnunitv 
could not have affected its supposed authors, one of whose merits 
had so justly been resounded a few days ago from every side of 

men t “PO" the geLmT govern! 

Si^emd use! Pfb^bility of the latter enirossing powers 
nobserved, uses the following strong and decided language: Tf 
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the majority (in the general government) should be really dis¬ 
posed to exceed the proper limits, the community will be warned 
of the danger, and will have an opportunity of taking measures to 
guard against it. Independent of parties in the national legislature 
itself, as often as the period of discussion arrived, the state legisla¬ 
tures, who will always be not only vigilant, but suspicious and 
jealous guardians of the rights of the citizens against encroach¬ 
ments jrom the federal government, will constantly have their 
attention awake to the conduct of the national rulers, and will be 
ready enough, if anything improper appears, to sound the alarm 
to the people, and not only to be the voice, but, if necessary, the 
arm of their discontent/ ” 

Mr. Mercer^s point is clearly well taken. The quotation from 
The Federalist is apt. Clearly, the authors of The Federalist did 
not conceive of the Judiciary as the exclusive interpreter of the 
Constitution. 

Another interesting point about this debate is that Mr. George 
K. Taylor, the leader of the opposition, in presenting the argument 
in favor of the constitutionality of the Sedition Law, stated the 
legal foundation of the claim of constitutionality as conceived by 
the Federalist statesmen in a manner as to admit its actual 
unconstitutionality in view of the subsequent decisions of the 
United States Supreme Court. In the course of his argument, 
Mr. Taylor said: 

“They (Congress) may consequently make laws respecting the 
press, provided they do not abridge its freedom. To abridge the 
freedom of the press was to impose upon it restraints or prohibi¬ 
tions which it did not experience before; or to increase the penal¬ 
ties attached to former offences accruing from its licentiousness. 
If then the sedition-law does impose upon the press restraints or 
prohibitions which it did not experience before that act was passed, 
or if it increases the penalties attached to former offences arising 
from its licentiousness, it was conceded to be unconstitutional. 

“But it had been demonstrated that the common law embraces 
and attaches itself to the constitution and government of the 
United States; and that it punishes with indefinite fine and 
imprisonment the writing, uttering, or printing false, scandalous, 
and malicious libels. When the act in question, then, only pun¬ 
ished the same false, scandalous, and malicious writing by fine and 
imprisonment to a definite amount, and for a definite 
does not impose upon the press restraints or prohibitions whicn i 
did not experience before, nor does it increase former penalties; H 
therefore does not abridge its freedom, and is consequently consti¬ 
tutional.*^ 
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In other words, the question of the constitutionality of the 
Sedition Law depended on the English common law, including its 
criminal branch, being the law of the United States without any 
legislation by Congress. If the English common law was part of 
the law of the United States, then the Sedition Law was constitu¬ 
tional, because it did not increase the penalties for the “licentious¬ 
ness” of the press, since the penalties under the English common 
law were much more severe than those imposed by the Sedition 
Act passed by Congress. The act was therefore in the nature of 
an amelioration of the penalty rather than an abridgment of an 
existing right. On the other hand, if the English common law was 
not part of the laws of the United States without any action on 
the part of Congress, the acts which were made criminal by the 
Sedition Act were not criminal until made so by that Act. And 
in such event, this able and staunch Federalist conceded the Act 
to be unconstitutional. The United States Supreme Court has 
since definitely and irrevocably committed us to the doctrine, 
which is now incontestable in our jurisprudence, that there is no 
common law of the United States, and particularly no criminal 
law of the United States except by Act of Congress. From our 
present-day knowledge of the law as laid down by the United 
States Supreme Court, the Sedition Law at least was unquestion¬ 
ably unconstitutional. 

The five New England States and the State of Delaware passed 
resolutions in opposition to the Virginia Resolutions. And New 
York was divided on the subject, the Senate passing a resolution 
in which the Assembly refused to concur. These opposition reso¬ 
lutions are interesting as indicative of the state of mind of the 
country. We shall therefore pass them in brief review. 

The first to pass its resolution on the subject was the State of 

Delaware, the date being February 1st. 1799. This resolution is 
very brief. It reads as follows: 


of 0^ Representatives 

01 tne btate of Delaware, m General Assembly met. That thev 

Resolutions from the State of Virginia, as a very un^ 

tuted government and consti- 

tuted authorities of the United States, and of dangerous tendencies, 

GeMmTAsTemMy ‘=°“®*deration of the 
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No suggestion here that the question of unconstitutionality is 
a subject for the judiciary exclusively. 

The State of Connecticut also passed a very brief resolution. 
Its main section reads as follows: 

“RESOLVED, That this Assembly views with deep regret, 
and explicitly disavows, the principles contained in the aforesaid 
resolutions, and particularly the opposition to the ‘Alien and Sedi¬ 
tion Acts^— acts which the Constitution authorized, which the 
exigency of the country rendered necessary, which the constituted 
authorities have enacted, and which merit the entire approbation 
of this Assembly. They, therefore, decidedly refuse to concur with 
the legislature of Virginia in promoting any of the objects at¬ 
tempted in the aforesaid resolutions.” 

Nothing in here, either, about the exclusive power of the judi¬ 
ciary to interpret the Constitution. On the contrary, the State 
Legislature of Connecticut evidently thought itself competent to 
pass upon the subject and to express its views irrespective of any 
judicial decision. 

Not so the legislature of the State of Rhode Island. This legis¬ 
lature was the first to declare that the question involved was one for 
the Federal Judiciary; and its resolution is so worded as to imply 
that the exclusive power of the Federal Judiciary to interpret the 
Constitution does not apply merely to one like that then under 
consideration, but to all questions arising under the Constitution. 
The main section of this resolution reads as follows: 

“RESOLVED, That, in the opinion of this legislature, the 
second section of the third article of the Constitution of the United 
States, in these words, to wit,— *The judicial power shall extend to 
all cases arising under the laws of the United States,^ —vests in the 
federal courts, exclusively, and in the Supreme Court of the United 
States, ultimately, the authority of deciding on the constitution¬ 
ality of any act or law of the Congress of the United States.” 

This legislature, nevertheless, proceeded to express its opinion 
on the constitutionality of the acts in question, with due apologies 
for its temerity—a further section of its Resolution reading as 
follows: 

“RESOLVED, That, although, for the above reasons, this legis¬ 
lature in their public capacity, do not feel themselves authorized 
to consider and decide on the constitutionality of the Sedition and 
Alien laws, (so called,) yet they are called upon, by the exigency 
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in their private opinions, these 
laws are within the powers delegated to Congress, and promotive 
of the welfare of the United States.'' 


This, as far as we know, is the first statement by any public 
body of the doctrine of the exclusiveness of the right of the Judi¬ 
ciary to interpret the Constitution. 

The same position was taken by the legislatures of the States of 
Massachusetts, New Hampshire, and Vermont, and the Senate of 
the State of New York. 

Although there are different shadings of phraseology used in the 
resolutions passed by these bodies, they all unite in stating that 
the Federal Judiciary has the exclusive power of passing on the 
constitutionality of the acts of Congress, and at the same time they 
all declare that the Alien and Sedition Laws are constitutional. 

Most of these resolutions are rather brief. But the legislature 
of Massachusetts expressed its views in a very long document, in 
which it argues at length in support of its position. The most 
salient passages of this document are as follows: 


*'That this legislature are persuaded that the decision of all 
X equity arising under the Constitution of the 
United fetates, and the construction of all laws made in pursuance 

thereof are exc usively vested by the people in the judicial courts 
ot the United States. ... 

“The legislature of Massachusetts, although they do not them¬ 
selves claim the right to decide upon the constitutionality of 

government, still ... as the General As- 

Tn e fo'' an expression of their sentiments, 

—do explicitly declare that they consider the acts of Congress 

ti°o^^°h Sedition Acts,’ not only constitu^ 

tional, but expedient and necessary. 

speech and the press is the liberty to 
utter and publish the truth; but the constitutional right of the 
citizen to utter and publish the truth is not to be confounded with 
the licentiousness in speaking and writing, that is only employed 

.^fsehood and slander. This freedom o^f the^pr^ess 

dons^-7nd® ofthi7nr7“’’- u eonsHtu- 

tions and of this provision there has been generally but one con- 

stiuction among enlightened men—that it is a seLrity for the 

rational use, and not the abuse of the press; of which the'courts of 

fe’ and people will judge: this right is not infringed 

^ estabhs/ied, by the late act of Congress. . .^. ' 

federal government, or any officer thereof, in the perCnee of 
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his duty, as well as licentiousness of speech and of the press, were 
punishable, on the principles of common law, in the courts of the 
United States, before the act in question was passed. This act, 
then, is an amelioration of that law in favor of the party accused, 
as it mitigates the punishment which that authorizes, and admits 
of any investigation of public men and measures which is regulated 
by truth. . . . 

“This construction of the Constitution, and of the existing law 
of the land, as well as the act complained of, the legislature of Mas¬ 
sachusetts most deliberately and firmly believe, results from a just 
and full view of the several parts of the Constitution; and they 
consider that act to be wise and necessary, as an audacious and 
unprincipled spirit of falsehood and abuse had been too long un¬ 
remittingly exerted for the purpose of perverting public opinion, 
and threatened to undermine and destroy the whole fabric of gov¬ 
ernment.” 

It will be noted that a belief in the existence of the Judicial 
Power goes hand in hand with a belief in the existence of a criminal 
law of the United States without congressional legislation, and in 
the constitutionality, wisdom, and even beneficence of the Alien 
and Sedition Laws. The fact is that the three articles of faith were 
part of the same partisan creed. 

It was the purpose of the Madison Report to answer these 
counterblasts, and it met them squarely. This document, officially 
approved by the Virginia House of Delegates on January 7th, 1800, 
by a vote of 100 to 60, and by the Senate on January 18th, 1800, 
by a vote of 15 to 6, is one of the most remarkable documents of 
its kind. Notwithstanding the difference of its origin and occasion, 
it is at least as remarkable as Marshall’s opinion in Marhury v. 
Madison as an exposition of the system of government estab¬ 
lished by the United States Constitution. It is a more lengthy 
document than Marshall’s famous opinion, and its reasoning is 
wider in its scope and more controversial in its nature. It is in 
many respects a more ably written document, however, much as 
Marshall’s opinion may be admired for its cogency of reasoning 
and lucidity of statement. As we shall see later, notwithstanding 
Marshall’s well-knit argument it is quite easy to prick holes in 
his theory. On the other hand, Madison’s argument is very hard 
to meet; and if history were merely logical argument the history 
of the United States would have been quite different as far as the 
development of its form of government is concerned. Fortunately 
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or unfortunately, however, history is wont to play havoc with 
purely logical constructions; and since it was Marshall’s theory 
that prevailed, or is supposed to have prevailed, there are probably 
ten thousand people who have read or heard of Marshall’s opinion 
to every one that has read or heard of IMadison’s report. 

As was to be expected, the greater part of the Report deals 
with the relations between the Federal government and the State 
governments under the Constitution, and with the specific ques¬ 
tion of the constitutionality of the Alien and Sedition Laws. These 
matters are, of course, extraneous to our inquiry, and need not 
be gone into here. There is one point, however, in the argument 
which must be brought out here, and that is the one referring to 
the question of the existence of a common law of the United 
States, on which the entire argument for the constitutionality of 
the Sedition Act was based. This is interesting not only because 
it shows a thorough agreement on the point between Madison and 
Jefferson, but also because it shows that Madison was a much 
better constitutional lawyer than any of the great legal lights who 
were members of the Federalist party at the time, including all 
of the members of the United States Supreme Court, as evidenced 
by subsequent decisions of the Supreme Court itself. On this 
point Madison says in his Report: 

*The committee refer to the doctrine lately advanced as a 
sanction to the Sedition act, ^that the common or unwritten law,’ 
a law of vast extent and complexity, and embracing almost every 
possible subject of legislation, both civil and criminal, makes a 

in their united and national ca¬ 
pacity. 

The novelty, and, in the judgment of the committee, the ex¬ 
travagance of this pretension, would have consigned it to the si¬ 
lence, m which they have passed by other arguments, which an 
extraordinary zeal for the act has drawn into the discussion: but 
the auspices under which this innovation presents itself, have con¬ 
strained the committee to bestow on it an attention, which other 
considerations might have forbidden.” 

Madison then examines the history of the common law in the 
various colonies and states out of which the Union had finally 
been constructed, and then proceeds to consider the consequences 
which would flow from the adoption of the doctrine that the com¬ 
mon law is part of the Federal system of law, showing the absurdi¬ 
ties to which such a doctrine would necessarily lead. We cannot 
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follow this argument in detail, but we must quote two paragraphs 
of the Report in this connection, as illustrative of Madison’s acute¬ 
ness as a legal reasoner, and as throwing light upon his view of the 
powers granted by the Constitution to the National Legislature. 
These paragraphs read as follows: 

*Tf it be understood that the common law is established by the 
Constitution, it follows that no part of the law can be altered by 
the Legislature; such of the statutes already passed as may be re¬ 
pugnant thereto, would be nullified; particularly the 'Sedition act’ 
itself, which boasts of being a melioration of the common law; and 
the whole code, with all its incongruities, barbarisms, and bloody 

maxims, would be inviolably saddled on the good people of the 
United States. s p i- 

"Should this consequence be rejected, and the common law be 
held, like other laws, liable to revision and alteration, by the au¬ 
thority of Congress, it then follows, that the authority of Congress 
is co-extensive with the objects of common law; that is to say, 
with every object of legislation: for to every such object does some 
branch or other of the common law extend. The authority of Con¬ 
gress would, therefore, be no longer under the limitations marked 
out in the Constitution. They would be authorized to legislate 
in all cases whatsoever.” 

Another interesting part of the Madison Report is that which 
deals with the specious argument that the Sedition Law was meant 
to ameliorate the common law, as a sort of protection to the of¬ 
fenders at which it was aimed. Replying to this, Madison said: 

"In the attempts to vindicate the 'Sedition act,’ it has been 
contended, 1. That the 'freedom of the press’ is to be determined 
by the meaning of these terms in the common law. . . . 

The freedom of the press, under the common law, is in the 
defences of the Sedition act, made to consist in an exemption from 
all previous restraint on printed publications, by persons author¬ 
ized to inspect and prohibit them. It appears to the committee, 
that this idea of the freedom of the press, can never be admitted to 
he the American idea of it: since a law inflicting penalties on printed 
publications would have a similar effect with a law authorizing a 
previous restraint on them. It would seem a mockery to say, that 
no laws should be passed, preventing publications from being made, 
but that laws might be passed, for punishing them in case they 
should be made. 

"The essential difference between the British government, and 

the American constitutions will place this subject in the clearest 
light. 

"In the British government, the danger of encroachments on 
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the rights of the people, is understood to be confined to the execu¬ 
tive magistrate. The representatives of the people in the legis¬ 
lature, are not only exempt tliemselves, from distrust, but are con¬ 
sidered as sufficient guardians of the rights of their constituents 
against the danger from the executive. Hence, it is a principle, 
that the parliament is unlimited in its power; or, in their own 
language, is omnipotent. Hence, too, all tlie ramparts for protect¬ 
ing the rights of the people, such as their Magna Charta, their 
Bill of Rights, etc. are not reared against the parliament, but 
against the royal prerogative. They are merely legislative pre¬ 
caution, against executive usurpation. Under such a Government 
as this, an exemption of the press from previous restraint by licen¬ 
sers appointed by the king, is all the freedom that can be secured 
to it. 

“In the United States, the case is altogether different. The 
people, not the government, possess the absolute sovereignty. The 
legislature, no less than the executive, is under limitations of 
power. Encroachments are regarded as possible from the one, as 
well as from the other. Hence, in the United States, the great 
and essential rights of the people are secured against legislative, as 
well as agains. executive ambition. They are secured not by laws 
paramount to prerogative, but by constitutions paramount to laws. 
This security of the freedom of the press requires, that it should be 
exempt, not only from previous restraint by the executive, as in 
Great Britain; but from legislative restraint also; and this exemp¬ 
tion,^ to be effectual, must be an exemption, not only from the 
previous inspection of licenses, but from the subsequent penalty 
of laws, 

“The state of the press, therefore, under the common law, can¬ 
not in this point of view, be the standard of its freedom in the 
United States.” 

The most interesting part, however, of the entire Report, from 

our point of view, is a short passage on the question of the power 

of the Judiciary which throws a flood of light on Madison’s theory 

of government under the United States Constitution, which was no 

different now from what it was when he wrote The Federalist. He 
says: 

“It has been said that it belongs to the judiciary of the United 
States, and not the state legislatures, to declare the meaning of the 
federal constitution. 

But a declaration, that proceedings of the federal government 
are not warranted by the constitution, is a novelty neither among 
the citizens, nor among the legislatures of the states; nor are the 
citizens or the legislature of Virginia, singular in the example of it. 
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“Nor can the declarations of either, whether affirming or deny- 
ing the constitutionality of measures of the federal government, or 
whether made before or after judicial decisions thereon, be deemed, 
in any point of view, an assumption of the office of the judge. 
The declaration in such cases, are expressions of opinion, unaccom¬ 
panied with any other effect than what they may produce on 
opinion, by exciting reflection. The expositions of the judiciary, 
on the other hand, are carried into immediate effect by force. The 
former may lead to a change in the legislative expression of the 
general vnll; possibly to a change in the opinion of the judiciary; 
the latter enforces the general will, whilst that will and that opinion 
continue unchanged." 

It is evident that according to Madison’s theory of government 
as held at the time of the report, while the judiciary was independ¬ 
ent, and therefore had a right to declare for itself the meaning 
of the Constitution, its decision, theoretically, at least, was binding 
only upon itself. It was binding neither upon the legislature nor 
upon any one else who was called upon to act independently under 
the Constitution. 

Nor, for that matter, upon the people at large, or any body 
politic, when called upon to act directly under the Constitution 
on the subject matter in hand. The Legislature, acting legisla¬ 
tively, had a right to disregard the opinion of the Judiciary and 
to re-enact laws which the Judiciary had declared unconstitutional. 
But it had no right to reverse a decision of a court in an actual 
case. 

The Executive, acting in his executive capacity on matters be¬ 
longing to the executive department, had the same independent 
right of interpreting the Constitution, and was bound neither by 
the interpretation of the Legislature nor by that of the Judiciary. 
Whether or not the mere carrying out of a judgment in a particular 
case may be considered an executive function is nowhere explicitly 
stated by Madison. We cannot, therefore, determine whether, un¬ 
der the Madison theory, the sheriff was in the same position as in 
the Wilsonian theory recently revived by the committee of the 
New York State Bar Association in Mr. Abbot’s Concurring Memo¬ 
randum. 

As to people who are not called upon to act under the Con¬ 
stitution but merely to express their opinion, their right, under 
this theory, was in no way affected by the determination of the 
judiciary or any other governmental department. And not only 
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in the sense that they could not be stopped from expressing idle 
opinions, but in the sense that their opinion, if well reasoned, car¬ 
ried the weight of its reasoning, and, if the bodies were authorita¬ 
tive, the weight of their authority. In other words, under this 
theory, there is no body especially appointed by the Constitution 
to interpret its meaning. There were in fact three departments 
appointed by the Constitution for that purpose—the three great 
departments of the government—each department being a law unto 
itself in this respect. And no decision was considered definite and 
determinative unless all of the three departments of government 
united in an opinion and continued to act on that opinion for so 
long a time that it must be assumed that it had received the sanc¬ 
tion of the entire community. 

This theory, which may be called the true theory of the Fram¬ 
ers of the Constitution, if any theory may be so called, is well il¬ 
lustrated in Madison's own attitude towards the question of the 
constitutionality of the United States Bank, which we shall have 
occasion to consider further below, and was reiterated by him in 
letters written in 1830 and 1831,—showing him not only to have 
had a carefully worked out and consistent theory of government, 
but, also, that he held to it tenaciously, in its main outlines at least^ 
throughout his long career as a public man. 



CHAPTER IX 


SOME MORE PRECEDENTS 

W E have now reached the threshold of the new century, 

marking a turning point in the history of this country; 
the new era being ushered in by the famous decision in 
Marhury v. Madison. Before proceeding, however, to discuss this 
momentous decision, we must stop to consider a few more *'prece- 
dents.” 

For the searchers for “precedents” are busy not only with those 
periods of world history, and particularly the history of England 
and the United States, which preceded the framing of the United 
States Constitution, in order to discover precedents which the 
Framers might have followed in putting the Judicial Power into 
the Constitution, but also with scrutinizing the records of decisions 
in the United States between the time of the adoption of the Con¬ 
stitution and Marshall’s decision, searching for precedents justify¬ 
ing Marshall’s act in interpreting the Constitution as containing 
such a power. 

We said at the outset of the last chapter that the first decade 
under the Constitution (or, to be exact, the first fourteen years) 
were chiefly remarkable for the absence of decisions in which the 
Judicial Power was exercised. But that does not deter the 
precedent-hunters. And in this case the supporters of the Judicial 
Power received official assistance in their search for precedents 
in a remarkable document issued under the authority of the United 
States Supreme Court itself on the occasion of the celebration of 
the first centenary of its existence. On that occasion the official 
reporter of the United States Supreme Court prepared an elabo¬ 
rate document, forming quite a sizable little volume in itself, as an 
appendix to Vol. 131 of the United States Reports, dealing with 
various phases of the history of that August Tribunal. In his in¬ 
troductory remarks, the official reporter states that he has sub¬ 
mitted the document to each of the judges of the Supreme Court, 
and that it has received their approval, although in their individual 
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capacity only. Among other things, this document contains a list 

of cases in which the Supreme Court is supposed to have declared 

unconstitutional acts or parts of acts of the Congress of the United 

States during the first hundred years of its existence. Twenty 

cases are cited; and we shall have further occasion to refer to this 
rather remarkable list. 

Here we shall note only the first two cases, for they are sup¬ 
posed to have occurred during the period here under consideration. 

These two cases, which are of course listed by every precedent- 
seeker in this connection, are, in the order mentioned in this list, 
Hayburn^s Case and United Slates v. Yale Todd. Professor Hainesi 
whose zeal and success in unearthing “precedents” we have already 
had occasion to note, has discovered a third, the case known as 
Vanhome*s Lessee v. Dorrance. 

The first of these cases arose out of the following facts: On 
March 23rd, 1792, Congress passed an act requiring the United 
States Circuit Courts to examine and report on the claims of dis¬ 
abled soldiers and sailors and to certify their opinions to the Sec¬ 
retary of War, who should thereupon place the persons so certified 
and reported on the pension list. Under the provisions of this act, 
the claims so certified were to be passed upon finally by the Secre¬ 
tary of War; and it is claimed that because of that provision the 
judges of the United States Supreme Court declared this act un¬ 
constitutional in the above mentioned case, as imposing upon the 
courts non-judicial duties. As we have seen, this case is given on 
the official list as the first case wherein an act of Congress was 
declared unconstitutional by the United States Supreme Court. 

As a matter of fact no such decision was ever rendered by the 
United States Supreme Court. 

Brinton Coxe, in speaking of this case in connection with this 
official list, says: “As it was never decided^ it is not properly enti¬ 
tled to a regular place and number in the list of cases.” This is 
putting the matter very mildly. As a matter of fact, not only was 
this case never decided, but it was not even a case in the ordinary 
sense of the word. What actually happened was this: After the 
act of Congress was passed, some doubts had arisen as to whether 
Congress had the right to make the judges act as pension commis¬ 
sioners; at least, the judges thought this should not have been 
done, and some of them refused to act under it. In order to bring 
this matter to a head, Attorney-General Randolph moved in the 
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Supreme Court for a mandamus directed to the United States Cir¬ 
cuit Court for the District of Pennsylvania, commanding that 
court to proceed in the petition of William Hayburn, who had ap¬ 
plied to be put on the pension list as an invalid pensioner. The 
Attorney-General stated that his action was ex-officio, without an 
application from any particular person; and on the court expressing 
some doubt upon his right to proceed ex-officio, he changed the 
ground of his interposition, claiming to act on behalf of Hayburn, 
a party interested. The court then said that they would hold the 
motion under advisement until the next terra, but no decision was 
ever pronounced, Congress having in the meantime changed the 
mode of procedure in pension cases. 

But while there was no decision, the discussion which arose 
because of this Act of Congress and the action of the judges are 
extremely illuminating. In fact, the action is so remarkable, viewed 
in the light of the Judicial Power as we know it, that the incident 
deserves to be put on exhibition like the remains of some extinct 
species, from which students may reconstruct the life of a bygone 
age. We therefore reproduce at the end of this chapter the official 
report of the acts of the judges of the United States Supreme 
Court while sitting as Circuit Judges, as given in a footnote to the 
official report of Rayburn's Case, 

Of course, the case would not have been much of a precedent, 
even if the Supreme Court had actually ruled that the mandamus 
could not issue for the reason that Congress had no right to im¬ 
pose upon the judges non-judicial duties. One may very well 
admit that Congress has no right to impose upon the courts non¬ 
judicial duties, and that when it attempts to do so the courts have 
a right to refuse to act, without at all admitting the power of the 
judiciary to declare a general law unconstitutional. But, on the 
other hand, the fact that some of the judges, including the Chief 
Justice, actually assumed to carry out this act even though it pre¬ 
scribed non-judicial duties, and the language of the “remonstrance" 
to the President by those who did not want to act, proclaim loudly 
the difference between the views then held on the subject of the 
Judicial Power and those that now prevail on the subject. Neither 
the timid submission of some, nor the suppliant “remonstrance" 
of the others, are conceivable under the Judicial Power as we know 
it—^when to declare legislative acts unconstitutional has become 
almost a matter of daily court routine. 
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The case listed second on the oflBcial list is not much more of 
a precedent than the first one. It is not quite as illuminating as 
the first, as it does not help us to resuscitate the politico-constitu¬ 
tional conditions of a bygone age; but that is only because it seems 
to be altogether apocryphal, having left no record of its existence, 

or at least such a dubious one that it is hard to tell what it was,’ 
if it ever was. 

There is no contemporaneous record of the case in the official 
reports. But in a case decided in 1844, entitled United States v. 
Ferreira, there is a note written by Chief Justice Taney stating 
that there had been such a case, and that in it the Supreme Court 
had declared unconstitutional the Act of Congress already referred 
to in Hayhurn’s Case. The indefatigable Brinton Coxe devotes 
several pages of his learned book to the question whether or not 
the case of Yale Todd ever existed; and comes to the conclusion 
that its existence is very doubtful. We shall not tire our readers 
by going over the ground so ably covered by Mr. Coxe. We shall 
merely say that its existence is more than doubtful; and will add 
further that even if it existed it would not mean very much. A 
case which the Supreme Court reporter did not consider impor¬ 
tant enough to report, at a time when every motion made in the 
United States Supreme Court was carefully noted (if for no 
other reason than to prove that the court was doing something), 
could not possibly have been very important. Nor do we know of 
any notice of the case in contemporaneous literature. All of which 
is in striking contrast to the fuss made over Hayhurn’s Case. 
We are, therefore, forced to conclude that if the case ever actually 
existed it could have involved no such momentous question as 
challenging the constitutionality of an Act of Congress. To assert 

that It actually declared an Act of Congress unconstitutional is 
simply absurd. 

Such are the two “precedents” given on the official list. Now 
as to Professor Haines’ “precedent.” 

Vanhome’s Lessee v. Dorrance has the advantage of having 
been an actual and rather important case; although its im- 
portance was not in connection with our subject. It was de¬ 
eded in the Circuit Court of the United States for the District of 
Pennsylvania, presided over by Judge Paterson, an Associate Jus¬ 
tice of the United States Supreme Court. It grew out of a dispute 
etween the State of Pennsylvania and the State of Connecticut 
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over a certain tract of land in what is now Luzerne County, Penn¬ 
sylvania—each claiming the tract, and each attempting to dispose 
of it to different persons. The immediate occasion of the suit was 
an attempt by the Legislature of Pennsylvania to settle the dispute 
by allowing the claims of the so-called Connecticut claimants and 
reimbursing the Pennsylvania claimants out of certain other lands 
then owned by the State of Pennsylvania, and a subsequent change 
of heart by that Legislature on the subject. This attempt to deal 
with the matter brought forth three separate acts of the Penn¬ 
sylvania Legislature as follows: 

1. The original act of settlement, usually referred to as the 
"‘Confirmation Act,” passed March 28th, 1787; 

2. An Act passed March 29th, 1788, suspending the Confirma¬ 
tion Act; and 

3. An Act passed April 1st, 1790, repealing the Confirmation 
Act. 

The plaintiff in the case claimed under the Pennsylvania grant, 
and the defendant claimed under a Connecticut grant, rel)dng upon 
the Confirmation Act as the basis of his title. The “precedent” 
is supposed to consist in the fact that Judge Paterson declared the 
Confirmation Act invalid, and therefore gave judgment for the 
plaintiff. 

But what actually happened was this: The case was tried be¬ 
fore a jury, and the plaintiff showed in support of his title not 
only that the Confirmation Act, under which the defendant 
claimed, was first suspended and then repealed, but also that the 
Act prescribed certain things to be done by the Connecticut claim¬ 
ants in order to come within its provisions, and that the defendant 
failed to comply with those provisions. It was therefore clear that 
the plaintiff was entitled to a verdict, quite irrespective of the 
validity of the Confirmation Act; and Judge Paterson so in¬ 
structed the jury. But the case was an important one, the trial 
actually lasting fifteen days, and Mr. Justice Paterson, as was the 
custom in those days, took advantage of the occasion to discourse 
before the jury on a number of things, including his views of the 
Social Compact, the nature of free government, of constitutions in 
the United States, and of the powers of legislatures under them. 

In the course of his long discourse he told the jury that in his 
opinion the Confirmation Act was unconstitutional, hut he also 
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told them that they were the judges of the law as well as of the 
facts—a rather curious procedure viewed from the modern point 
of view. Nowadays, if a man claimed a piece of property under 
an unconstitutional act, the case could not be left for any jury’s 
decision. If it were a jury case the judge would direct the verdict. 

It should be noted here that the law, as laid down by Judge 

Paterson in his charge to the jury, is open to some very serious 

criticisms, when viewed in the light of subsequent decisions of tlie 

United States Supreme Court and of what is considered good 
constitutional law today. 

But we are only concerned with the case as a “precedent,” and 
as such its value is nil. The case was finally left to the jury, and 
in his discourse on the constitutionality of the Confirmation Act 
Judge Paterson was merely acting as adviser to the jury and he 
was evWently laying down not a theory of Juflicial Power,’ but his 
Wilsonian theory that the constitutionality of a legislative act is 
a matter which everyone called upon to act must decide for him¬ 
self. Judges had no more right to decide the question of consti¬ 
tutionality authoritatively, that is for others, than did the execu¬ 
tive or any other governmental functionary. Judge Paterson was 
giving the jury the benefit of his expert opinion, but the responsi¬ 
bility was theirs. This is clearly quite a different theory of gov¬ 
ernment under a constitution from that which underlies the Judi- 
ml Power as we know it. While Vanhorne v. Dorrance may 
therefore, be reprded as a precedent against the omnipo- 
tence of the Legislature, it is certainly not a precedent for the 
Judicial Power. If anything, it is a precedent against it, for under 
this theory the courts have no more power than anybody else to 

disregard laws for unconstitutionality, and no one has a right to 
declare them so in our sense. 

But while there were no decisions on the subject of the Judicial 
Power during this period, and therefore no precedents, there was 
occasional discussion on the subject in the courts, on the Bench 

^Qn> ^ during the latter part of the 

1790 s. Judge Paterson’s charge to the jury was one of these 

scussions During the following year the question was raised in 
Sunremp^P u United States 
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On June 5th, 1794, Congress passed an act laying a tax on 
private carriages. This law was objected to upon the same grounds 
that were raised against the Income Tax Law a century later 
—that it was a direct tax, which could be laid only by the 
so-called rule of ^‘apportionment.” The claim of its opponents 
did not go to the extent of asserting that Congress had no power 
at all to pass such a law, but only that the rule of “apportionment” 
instead of the rule of “uniformity” should have been applied; and 
the counsel who opposed the law devised some very ingenious 
methods for applying the latter rule. Evidently we had not yet 
progressed to the point where it could be claimed, even by counsel, 
that the powers of Congress were limited with respect to any class 
of taxation. In the course of the discussion, it was assumed by the 
court and counsel on both sides that the inapplicability of the 
“apportionment” rule was in itself a proof that the uniformity 
rule was proper; while in the Income Tax Case, a century later, 
that argument was brushed aside and the court held that the fact 
that the “apportionment” rule was inapplicable was decisive of the 
fact that Congress had no power to lay the tax at all. 

The interest of this case in connection with our subject lies in 
the following declaration, with which Associate Justice Chase con¬ 
cluded his opinion holding the carriage tax constitutional: 

“As I do not think the tax on carriages is a direct tax, it is un¬ 
necessary at this time, for me to determine whether this court 
coTistitutionally possesses the power to declare an act of Congress 
void on the ground of its being made contrary to and in violation 
of the constitution, but, if the court have such power, I am free to 
declare that I will never exercise it, hut in a very clear case** 


Another occasion for the discussion of our subject arose in an¬ 
other case decided at the same term of the Supreme Court with 
the Hylton Co^e. That was the case of Ware v. Hylton (3 Dali-, 
199) This time the principal discussion came from the Bar, but 
from no less a person than John Marshall himself. It was Mar¬ 


shall’s first and only appearance at the Bar of the United States 
Supreme Court. And his argument in his only appearance 
before the court in which he was to make so much history is of 


the greatest interest, particularly in view of that subsequent his¬ 


tory. For in this argument he took a position exactly contrary 
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to that which he subsequently took in Marhury v. Madison.^ 
In the course of his argument in the Ware Case Marshall said: 


Ev legislative authority of any country can only be restrained 

constitution; This is a principle that springs 
W ® society; and the judicil authority can 

have nought to question the validity of a law, unless such a juris¬ 
diction w expressly given by the constitution. It is not necessary 
to enquire, how the judicial authority should act, if the Legislature 
were evidently to violate any of the laws of God; but property 
IS the creature of civil society, and subject, in all respects, to the 
disposition and controul of civil institutions.” 


^ In addition to his view as given being directly contrary to his 
views in Marbury v. Madison, Marshall here emphatically 
repudiated in advance many of the decisions about property since 
made by our courts under the Fourteenth Amendment. 

But our interest in this case is not confined wholly to the dis¬ 
cussion at the Bar. Mr. Justice Chase also contributed to the 
interest of the case. For in the course of his opinion he said: 


It IS admitted, that Virginia could not confiscate private debts 
without a violation of the modern law of nations, yet if in fact she 
has so don^ the law is obligatory on all the citizens of Virginia 

of "’y opinion, on all the Courts 

ot the United States. If Virginia by such conduct violated the law 

ot nations, she was answerable to Great Britain, and such injury 
could only be redressed in the treaty of peace. Before the estab¬ 
lishment of the national government, British debts could onlv be 
sued for m the state courts. This, alone, proves that the several 
states possessed a power over debts. If the crown of Great Britain 
had, according to the mode of proceeding in that country, confis¬ 
cated, or forfeited Ameucan debts, would it have been permitted 
in any of the courts of Westminster Hall, to have denied the right 
ot the crown, and that its power was restrained by the modern 


Marshall seems to be in the same boat with Hamilton. For he too evidently 

ramct"°For^e T '1“® T!"'™ taken as 

self in T- ° ‘J*” have expressed him- 

80 he “t the Virginia Ratifying Convention. If that be 

so he changed his views twice. We will probably be nearly right however if we 

umallfaWh ^ his remarks in the Virgima Convention the meaning or importance 
in h- ^ “cubed to them. But Marshall’s views on the nature of property as stated 
m his argument m Ware v. Hylton are, however, important. They Ssh L go^d 

mitt^* 7 the 'Cw^ V^°k“«i *1° n® question propounded by the Special Com- 
a^wer w York State Bar Association. We have already given Madison’s 

CM socieT; Hsl™ he-R "the creature o? 

institutions”’ th^t respects, to the disposition and controul of civil 

institutions -that is to say, to the rule of the majority, in a democratic government 
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law of nations? Would it not have been answered, that the British 
nation was to justify her own conduct; but that her courts were 
to obey her laws? . . . 

“The argument, that Congress had not power to make the 4th 
article of the treaty of peace, if its intent and operation was to 
annul the laws of any of the States, and to destroy vested rights 
(which the Plaintiff’s Counsel contended to be the object and 
effect of the 4th article) was unnecessary, but on the supposition 
that this court possess a power to decide, whether this article of 
the treaty is within the authority delegated to that body, by the 
articles of confederation. Whether this court constitutionally pos¬ 
sess such a power is not necessary now to determine, because I am 
fully satisfied that Congress were invested with the authority to 
make the stipulation in the 4th article. If the court possess a 
power to make treaties void, I shall never exercise it, but in a very 
clear case indeed.” {Ware v. Hylton, 3 Dali., 199) 

At the August, 1798, term, the Supreme Court decided another 
very interesting and much quoted case—Carder v. Bull (3 Dali., 
386) already referred to. This case is now important chiefly 
for the fact that it has established the important principle, al¬ 
ready mentioned, that the Federal courts have no power to declare 
a state law unconstitutional for alleged repugnancy to the state 
constitution. It is further interesting because the opinions of the 
judges of the court, which were, under the custom of that day, de¬ 
livered seriatim, each judge delivering a separate opinion, devel¬ 
oped into a debate between Judge Chase and Judge Iredell on the 
subject of Judicial Power. In the course of this debate one of the 
judges advanced a theory somewhat akin to the famous Coke 
theory, only to be controverted by another judge—a rather odd 
thing if the American Revolution had been made in order to put 
Mr. Coke into our constitutional system. But even more signifi¬ 
cant is the fact that this debate clearly shows that the so-called 
Coke doctrine was then conceived to be, as it undoubtedly is, 
the antithesis of what might be called the American Doctrine of 
the Judicial Power. 

It seems that Mr. Justice Chase’s iterations of his doubts as to 
the power of the Judiciary to declare a law unconstitutional got 
on Mr. Justice Iredell’s nerves, for, as we have already seen, Mr. 
Justice Iredell had no doubts on the subject. So when Mr. Justice 
Chase took occasion in this case for a third time to announce 
his doubts, Mr. Justice Iredell’s patience gave out, and he deemed 
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It tune to reply, although both judges agreed that the discussion 
was not necessary to the decision of the case. Incidentally, Mr 
Justice Iredell took occasion to repudiate Judge Chase’s own con- 
stitutional theory, which seemed to favor the Coke theory, if the 
Judicial Power were to be recognized at all. 

summarized 

thus. Mr JusOce Iredell believed that in the absence of constitu- 
wnal restrictions, the Legislature was omnipotent. The courts 
were therefore bound to enforce any law of the Legislature which 
was not m contravention of some provision of a written constitu- 
n. They could not, therefore, refuse to enforce a law because 
It was repugnant to some higher law not contained in the Con- 
stitution Itself such as “natural law,” “social compact,” etc. On 
t e other hand, Mr. Justice Chase doubted the right of the Judi- 
ciary to declare a law of the Legislature void for repugnancy to 
the Constitution under which both departments were acting, but 
he thought that the courts had a right to refuse to enforce a law 
which was contrary to the first great principles of the social com- 

POrCt* 
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first to the consideration and suspension of the Secretary at War, and then to the 
revision of the Legislature; whereas by the Constitution, neither the Secretary at 
^yar, nor any other Executive officer, nor even the Legislature, are authorized to 
sit as a court of errors on the judicial acts or opinions of this court. 

“ ‘As, therefore, the business assigned to this court, by the act, is not judicial, 
nor directed to be performed judicially, the act can only be considered as appointing 
commissioners for the purposes mentioned in it, by official instead of personal de¬ 
scriptions. 

“ ‘That the Judges of this court regard themselves as being the commissioners 
designated by the act, and therefore as being at liberty to accept or decline that 
office. 

“‘That as the objects of this act are exceedingly benevolent, and do real honor 
to the humanity and justice of Congress; and as the Judges desire to manifest, on 
all proper occasions, and in every proper manner, their high respect for the National 
Legislature, they will execute this act in the capacity of commissioners. 

“‘That as the Legislature have a right to extend the session of this court for 
any terra, which they may think proper by law to assign, the term of five days, as 
directed by this act, ought to be punctually observed. 

“ ‘That the Judges of this court will, as usual, during the session thereof, adjourn 
the court from day to day, or other short periods, as circumstances may render 
proper, and that they will, regularly, between the adjournments, proceed as com¬ 
missioners to execute the business of this act in the same court room, or chamber.’ 

“The Circuit Court for the district of Pennsylvania, (consisting of Wilson, and 
Blair, Justices, and Peters, District Judge) made the following representation, in 
a letter jointly addressed to the President of the United States, on the 18th of April, 

(it. officially belongs to “take care that the laws” of the United States 

be faithfully executed.” Before you, therefore, we think it our duty to lay the 
sentiments, which, on a late painful occasion, governed us with regard to an act 
passed by the legislature of the union. 

“ ‘The people of the United States have vested in Congress all legislative 
powers “granted in the constitution.” 

“ 'They have vested in one Supreme Court, and in such inferior courts as the 
Congress shall establish, “the judicial power of the United States.” 

“ 'It is worthy of remark, that in Congress the whole legislative power of the 
United States is not vested. An important part of that power was exercised by 
the people themselves, when they “ordained and established the Constitution.” 

“ ‘This Constitution is "the Supreme Law of the Land.” This supreme law “all 
judicial officers of the United States are bound, by oath or affirmation, to support. 

“ ‘It is a principle important to freedom, that in government, the judicial 
should be distinct from, and independent of, the legislative department. To this 
important principle the people of the United States, in forming their Constitution, 
have manifested the highest regard. 

“ ‘They have placed their judicial power not in Congress, but in “courts. 
They have ordained that the “Judges of those courts shall hold their offices during 
good behaviour,” and that “during their continuance in office, their salaries shall not 
be diminished.” 

“ ‘Congress have lately passed an act, to regulate, among other things, “the 
claims to invalid pensions.” 

“‘Upon due consideration, we have been unanimously of opinion, that under 
this act, the Circuit court held for the Pennsylvania district could not proceed; 

“‘1st. Because the business directed by this act is not of a jucheial nature. 
It forms no part of the power vested by the Constitution in the courts of the Umted 
States; the Circuit court must, consequently, have proceeded without constitutional 
authority. 

“ ‘2nd. Because, if, upon that business, the court had proceeded, its judgmen^ 
(for its opmions are its judgments) might, under the same act, have been reviseo 
and controuled by the legislature, and by an officer in the executive department. 
Such revision and controul we deemed radically inconsistent with the independence 
of that judicial power which is vested in the courts; and, consequently, 
important principle which is so strictly observed by the Constitution of the Unite 
States. ^ 
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of which we have the honor to be judges, as long as Congress 

The high respect we entertain for the Legislature, our feelings as men for 
pereons, whose situation requires the earliest, as weU as the most effectual relief, 
and our smcere desire to promote, whether officially or otherwise, the just and 
benevolent views of Congress, so conspicuous on the present as well as on many 

nlTr IT’ whether we could be justified in acting, 

under this act, personally m the character of commissioners during the session of a 

court; and could we be satisfied that we had authority to do so, we would cheerfully 

de\ote such part of our time as might be necessary for the performance of the 

^r>uce. But we confess we have great doubts on this head. The power appears to 

not to the Judges of it; and as the SecVetary at 
War has not a discretion in all instances, but only m those where he has cause to sus- 

With-hold a person recommended by the court from 
pension list, it would be necessary for us to be well persuaded we 

exercised a power, which might be a means 
♦inn k I ^ public treasury as eflfectually as an express appropria- 

tion by law. We do not mean, however, to preclude ourselves from a very deliberate 

^^"anted in executing the purposes of the act in 

or to ourselves individually. 

R k\ propriety of giving an opinion in 

yet come regularly and judicially before us NoL can be more 

j necessity of judges being in general extremely cautious 

f.Ki^ tk extra-judicially, because we well know how 

ifi^i notwithstanding their utmost care, to a bias, which may 

ailin ^ opinion, even unguardedly, much more deliberately, 

ni^! ^ n P^'esent instance, as many unfortunate and meritorious individ- 
enffeir JiT have justly thought proper objects of immediate relief, may 

nn? wfTS ruined by a long 

fmnn Rviw deemed an exception to the general rule, 

^ humanity and justice; resolving however, that so far as we 

SLnfJvotl^k case an application should be made, we will most 

wlTklu convinced that this opinion is a wrong one, 

we shall not hesitate to act accordingly, being as far from the weakness of supposing 

w reproach m having committed an error, to which the greatest and 

fki^t. -f liable, as we should be from so low a sense of duty, as to 

^ the highest and most deserved reproach that could be be- 

^ (much more on Judges) that they were capable, from any 

T»ki'/.k tk P^r^'^^ring against conviction, in apparently maintaining an opinion, 
which they really thought to be erroneous.’» •" at' 


II. CALDER V. BULL, (3 DALL., 386) 

- Chase, expressing what might be called the Coke theory of the 

Judicial Power, said: 

I cannot subscribe to the omnipotence of a State Legislature, or that it is 
absolute and without controul; although its authority should not be expressly 
restrained by the Constitution, or fundamental law, of the State. The people of the 
United btatea erected their Constitutions, or forms of government, to establish 
justice, to promote the general welfare, to secure the blessings of liberty; and to 
protect their persons and property from violence. The purposes for which men 
enter into society will determine the nature and terms of the social compact; and 
as they are the foundation of the legislative power, they will decide what are the 
proper obje^ of it: The nature, and ends of legislative power will limit the exer- 
cise of it. This fundamental principle flows from the very nature of our free Re¬ 
publican^ governments, that no man should be compelled to do what the laws do 
not require; nor to refrain from acts which the laws permit. There are acts which the 
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cannot do, without pxceedins their authority There 
are certain vital principles m our free Republican governments, which will determine 

^ ^^4 apparent and flagrant manifest injustice by positive law ■ or to take 
away that security for personal liberty, or private property, for the protection whereof 
government was established. An ACT of the LegislaJure (i^r I cannot ca^ 
i the great firet principles of the social compact, cannot be consideJcd 

K legislative authority. The obligation of a law in governments 

the nature compact and on republican principles, roust be do^termined by 

the nature of the power, on which it is founded. A few instances will suffice tn ev. 

words^for^fl^nTr' V vf" punished u citizen for an innocent action'^, or, in other 
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fh. t?;. cannot be presumed that they have doue iC The genius 

^ftch Governments, amount to a prohibition of 

Tho acts of legislation; and the general principles of law' and reason^ forbid them 

P”ni^h; they may declare ^ 
crimes, and establish rules of conduct for all its citizens in future cases* they mav 

ce^c^1nM'?-lV® right, and prohibit what i.s wrong; but they cannot clian-e^inno- 
dpnriiwVi® innocence as a crime; or violate the right of an antece- 

our “Clio 

ble^llTour 

according to Coke he 

thug expressed his doubts with reference to the American theoiy:— 

whether this Court has jurisdiction to 
Stet.fQ ii by Congress, contrary to the Constitution of the United 

lllv oVLTJI jurisdiction to determine 

void." ^ ^ Legislature, contrary to the Constitution of such state, is 


To thisj Mr, Justice Iredell replied as follows i— 

'If, then, a government, composed of Legislative, Executive nnri n. 

leeltktP^’ established, by a Constitution, which imposed no limits on tlie 
legislative po\yer, the consequence would inevitably be, that whatever the Iceislafivp 
power chose to enact, would be lawfully enacted, and the judicial nowel* Inl.ll 
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nil ♦"£ .therefore, to guard against so great an evil, it has been the noliov of 
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pies of natural justice. There are then but two lights, in which the subject can be 
viewed: 1st. If the Legislature pursue the authority delegated to them, their acts are 
valid. 2nd. If they transgress the boundaries of that authority, their acts are in¬ 
valid. In the former case, they exercise the discretion vested in them by the people, 
to whom alone they are responsible for the faithful discharge of their trust; but in 
the latter case, they violate a fundamental law, which must be our guide, whenever 
we are called upon as judges to determine the validity of a legislative act.” 



CHAPTER X 

JOHN MARSHALL AND MARBURY V. MADISON 


T he debate between the judges of the Supreme Court in 
Calder v. Bull occurred in August, 1798, shortly after the 
passage of the Alien and Sedition Laws, and a few 
months before the passage of the Virginia and Kentucky Resolu¬ 
tions. The famous Madison Report was made a year later; and 
after the lapse of another year occurred the “Revolution of 1800,” 
which swept the Federalists out of power and the Federalist party 
out of existence. That “Revolution” put Congress and the presi¬ 
dency into the hands of the Republican party, but not the Judi¬ 
ciary. The Federal judges consisted almost exclusively of Feder¬ 
alists, and the last few months of the Adams Administration were 
spent reorganizing the Federal Judiciary in such a manner as to 
entrench the Federalist party in that department for as long a 
time as possible—possibly for a generation to come. Part of this 
policy was the appointment of John Marshall as the Chief Justice 
of the United States; and another part was the passage of the 

law which gave rise to the most famous case decided by John 
Marshall. 


We have already noted the fact that two years earlier President 
Adams wanted to appoint John Marshall an Associate Justice of 
the Supreme Court. At that time Marshall declined the offer 
as in the pre-Marbury days the office of an Associate Justice of the 
Supreme Court was not considered important enough for an impor¬ 
tant politician, and Marshall had recently become an important 
politician owing to the X.Y.Z. Mission already referred to. So 
he dechned the offer, with the result that Bushrod Washington 
George Washington's nephew, was appointed to the place. Later 
on, Marshall was made, successively, Attorney-General and Secre¬ 
tary of State, and held each of these positions for a short time 
aut with the Revolution of 1800 matters changed considerably: 
ihe J?ederalist party was going out of office, and the only offices 
xett in Its gift were the judicial offices; and the President and his 
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advisers were looking around for strong men to put into these 
positions, so as to keep the judiciary “steady” in the stormy days 
to come. So when Marshall was now offered the Chief Justiceship 
he “gratefully” accepted. 

We have already noted Mr. Warren’s remarks in connection 
with Marshall’s consideration for the office of Associate Justice 
of the United States Supreme Court, to the effect that Marshall 
was not an “eminent” lawyer. He was even less eminent as a 
jurist. In fact, his legal education before he was admitted to the 
bar was of the scantiest imaginable; and there is no proof of his 
ever having improved very much on his original education by 
subsequent study. But he was undoubtedly a man of great abili¬ 
ties. He had attained some standing at the Virginia Bar, particu¬ 
larly as a jury lawyer, and had certainly attained high standing as 
a politician since he came into prominence in connection with the 
X.Y.Z. Mission. He was not John Adams’ first choice, however. 
When the position became vacant by the resignation of Chief Jus¬ 
tice Ellsworth, President Adams reappointed John Jay, who had 
been the first Chief Justice, and who had recently resigned from 
the office of Governor of the State of New York. But John Jay 
refused the appointment, although the Senate had confirmed his 
nomination and the commission had actually been issued to him. 
His letter declining the appointment is very interesting, as show¬ 
ing the difference in the position held then and now by the United 
States Supreme Court in the governmental machinery of this 
country: 

“I left the Bench—said Jay in his letter—^perfectly convinced 
that under a system so defective, it would not obtain the energy, 
weight and dignity which are essential to its affording due support 
to the National Government, nor acquire the public confidence and 
respect which, as the last resort of the justice of the nation, it 
should possess. Hence, I am induced to doubt both the propriety 
and the expediency of returning to the Bench, under the present 
system.” 

After Jay had declined, Adams turned to John Marshall, who 
was then his Secretary of State. But the appointment was by no 
means a popular one even among the Federalists, many of whom 
thought that after Jay declined the office one of the Associate 
Justices should have been appointed, Judge Paterson being the 
favorite. There was even some talk of the Senate refusing to con- 
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‘confirmation did not actually come 
until after some delay. One of the Federalist Senators, Dayton 

New Jersey, referred to the appointment as a “wild freak” of 

finlllv'confi'^^'^' obdurate, and so the Senate 

finaUy confirmed the nomination, and Marshall took oflSce on 

February 4th, 1801, just one month before Jefferson took office as 

President of the United States. Of how little importance John 

MarshaU, as well as the office of Chief Justice, were ?henRegarded 

IS evidenced by the fact that Marshall’s appointment to the office 

provoked no discussion of any kind in the public press, and that 

his ^sumption of office was not even noticed in the newspapers. 

shall s chief claim to fame attracted attention from the moment 
t came into court-it being part of the great political controversy 
then ragmg over the attempt of the Federalists to use the Federal 

tharH*^^ purposes, and to entrench themselves in 

at department after they had been overwhelmingly defeated 
in the recent elections. ueieaiea 

One of the last acts of the Adams Administration was the reor¬ 
ganization of the Federal Judiciary. This took the form of two 

tffii of th I-’ dealing with the organiza- 

SSrt B S h '^i “ Columbia. The Circuit 

Court Bill became a law on February 13th, 1801, and the District 

for on February 27th, 1801. These Bills provided 

If thH?"' ”aT appointed in the closing days 

of the Adams Administration, some of them it is said shnrfl,, 

^^h ' d Vi ^ "^viien ^^r» Adams retired from <^ce 

he^ judges therefore became known as the “midnight judges ” ’ 

emedial legislation, intended to remove serious defects in tbp 

P®'’‘*‘=u^arly the abolition of the 

the« • ? u Supreme Court of which 

the ‘■epeatedly complained. But the actual Bill and 

the circumstances under which it was enacted were I h Zut 

»»•"« p«»‘th“ 

jobs fnr Ju the purpose of providing 

petuatineitsol/^T^^'m”'^ Purpose of per- 

the function conceptions of the Constitution and of 

notions of the judiciary thereunder, despite the fact that the 
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party had been turned out of ofifice largely because of these objec¬ 
tionable features of its political creed. 

How bitter was the feeling of the Anti-Federalists over this 
action of the expiring Federalist administration can be seen from 
the following incidents. Senator Jackson of Georgia, in the course 
of a debate in the United States Senate, said: 

‘TVe have been asked if we are afraid of having an army of 
Judges, For myself, I am more afraid of an army of Judges under 
the patronage of the President than of an army of soldiers. The 
former can do us more harm. They may deprive us of our liberties, 
if attached to the Executive, from their decisions, and from the 
tenure of office contended for we cannot remove them” 

While the bill was pending before Congress, the Aurora, leading 
Anti-Federalist organ, wrote: 

One of the most expensive and extravagant, the most insid- 
mus and unnecessary schemes that has been conceived by the 
Federal party is now before Congress under the name of the 
Judiciary Bill, but which might with greater propriety be called a 
biU for providing sinecure places and pensions for thorough-going 
Federal partisans.’^ 

Another prominent Anti-Federalist wrote: “A new Judiciary 
system has been adopted with a view to make permanent pro¬ 
vision for such of the Federalists and Tories as cannot hope to 
continue in office under the new Administration. Among these, 

are provided for; Marshall's 
brother-in-law is also nominated, and I expect some of his Ken¬ 
tucky connections will be remembered when the nominations are 
made." 

Another Anti-Federalist wrote of the Judiciary law: ‘Tt is a 
law which may be considered as the last effort of the most wicked, 
insidious and turbulent faction that ever disgraced our political 
annals, the ne plus ultra of an expiring faction to enthral the meas- 
ures likely to be pursued by the new Administration, and to serve 
as one of the principal cogs in the wheel of consolidation” 

Sometimes the partisan character of this legislation was openly 
stated by the Federalists themselves. 

+k r? i^scessary—^wrote a Federalist newspaper—to strengthen 

me Gov^ment in the affections of the people by multiplying 
ederal Courts; the State Courts are more or less infected with 
Anti-federalism; in the extension of the Federal Courts lies the 
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^fety of the Federal Government.” (Quoted in Warren, Supreme 
Court, I, pp. 187-192) 

This view of the reorganization of the Judiciary as a purely 
partisan affair, designed to provide offices for Federalist politicians, 
and to perpetuate, if possible. Federalist opinions and principles in 
the government, contrary to the wishes of the people, was shared 
by the President-elect, Jefferson, who determined to frustrate these 
attempts so far as lay in his power. 

It so happened that the commissions of the new Justices of the 
Peace created by the District of Columbia Judiciary Bill had not 
been delivered, and were still lying in the office of the Secretary 
of State. President Jefferson therefore gave orders that these 
commissions should not be delivered. The appointments to these 
offices had been made by President Adams on March 2nd, 1801, 
and confirmed by the Senate on the following day; and the com¬ 
missions had been actually made out, signed by President Adams, 
and sealed by John Marshall himself as Secretary of State. It 
was now claimed by the appointees to these offices that although 
the commissions had not been delivered, their appointment was 
complete, and they were the legal occupants of these offices. In 
order to test their right to the offices, they instituted a proceeding 
in the nature of an original suit in the United States Supreme 
Court for a mandamus directed to James Madison, Jefferson's Sec¬ 
retary of State, to compel him to deliver to them the commissions 
as the insignia of their offices. There were four of these gentlemen 
who joined as plaintiffs in this suit: William Marbury, Dennis 
Ramsay, Robert T. Hope, and William Harper; but Mr. Marbury 
had the good fortune to have his name appear first in the list, so 
that it has now become immortalized in the history of this 
country. 

The motion on behalf of Messrs. Marbury et al. was presented 

to the Supreme Court on December 21st, 1801, by Charles Lee, 

formerly Attorney-General in President Adams’ cabinet; and it 

immediately attracted the attention of the country, or at least of 

the capital. The Washington correspondent of the Aurora thus 
described the event: 

f entered very largely into a definition of the powers 

01 the Court, and of the nature of mandamus which he described 
as a species of appeal to a superior for redress of wrong done by 
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an inferior authority. The Chief Justice (J. Marshall, the cf- 
devant XYZ ambassador) asked if the Attorney-General was in 
Court, and had anything to ofier. Mr. Lincoln (Attorney-General) 
replied that he had no instructions on the subject. The Secretary 
of State had received notice on the preceding day, but he could 
not in the interval have turned his attention effectually to the 
subject. He would leave the proceedings under the discretion 
of the Court. The Chief Justice, after consultation, found none 
of the Bench ready but Judge Chase (the same who presided and 
decided in Mr. Cooper^s case) who said if the attorney (Mr. Lee) 
would explain the extent of his evidence and lay it before the 
Court in form, he would give his opinion instantly. Some conver¬ 
sation took place on the etiquette of sealing and recording com¬ 
missions, and Mr. Lee said the law spoke big words and that the 
act of recording, under his experience of the Secretary's oflBce, 
was esteemed done when a copy was delivered for entry, and that 
the copy remained sometimes six weeks unentered, but was still 
considered as recorded. The Court did not give any opinion, but 
Mr. Lee proposed to amend his affidavits by a statement that the 
great seal had been actually affixed to the commissions. The 
tories talk of dragging the President before the Court and im- 
. . a wonderful deal of similar nothingness. But 

it is easy to perceive that it is all fume which can excite no more 
than a judicious irritation.” (Quoted in Warren, Supreme Court, 

I, pp. 202-3) 

After some consideration the Court granted the preliminary 
motion for a rule to show cause, and assigned the fourth day of the 
next term of the court for the argument of the question whether 
the petitioners were entitled to the relief prayed for. This action 
of the court in issuing an order directed to a member of the Presi¬ 
dent’s cabinet requiring him to show cause why he should not be 
ordered by the court to do a certain act in the course of the dis¬ 
charge of his duties was considered a direct attack upon the Exec¬ 
utive ; not only by the newspapers, but by people in very responsible 
positions in the new administration and by the leaders of the 
Republican party generally. A Republican Congressman wrote to 
James Monroe, the future Secretary of State and President of the 
United States, regarding this action of the Supreme Court: 

'‘The Court engaged in a curious discussion which has termi¬ 
nated in a decision which is considered as a bold stroke against the 
Executive authority of the Government. It is supposed that no 
further proceedings will be had; but that the intention of the 
gentlemen is to stigmatize the Executive, and give the opposition 
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matter for abuse and vilification. The consequences of invading 
the Executive in this manner are deemed here a high-handed 
exertion of Judiciary power. They may think that this will exalt 
the Judiciary character, but I believe they are mistaken.'’ (Quoted 
in Warren, Supreme Court, I, p. 203) 

Owing to a law passed by the new Republican Congress, as part 
of a campaign to undo the work of the reorganization of the Judi¬ 
ciary Department by the last Federalist Congress, there was no 

session of the Supreme Court after the December, 1801, term until 
February, 1803. 

During the interim, owing to the agitation about the Repeal 
Law, whereby the new Republican Congress undid the work of the 
last Federalist Congress in reorganizing the Federal judiciary, 
the Marbury case had been forgotten. With the approach of the 
new term it came again to the fore, however. When the original 
application to the Supreme Court had been made by Marbury 
and his associates, Madison had ignored the papers served upon 
him by the attorney for the plaintiffs, and had refused to dignify 
the proceeding by opposing it. Hence the order to show cause 
was granted without any formal opposition. It was now expected 
that Madison would not only ignore the proceeding when it came 
up for a final hearing, but that the President would refuse to 
furnish the evidence which was in the State Department concern¬ 
ing the appointment of the applicants and the signing of the com¬ 
missions. 

This eventually proved to be true. The plaintiffs were conse¬ 
quently compelled to go outside the official records for their evi¬ 
dence; and they therefore made application to the United States 
Senate for a transcript of the minutes of that body showing the 
confirmation of the appointment of the plaintiffs to the offices in 
question. This application caused much discussion, and was re¬ 
fused after the suit had been denounced by Republican leaders in 
the Senate as an attempt by the Judiciary to establish their su¬ 
premacy over the Legislature and the Executive. 

In opposing this motion, Senator Wright of Maryland said that 
the Senate was being called upon “to aid in an audacious attempt 
to pry into Executive secrets by a tribunal which had no authority 
to do any such thing, and to enable the Supreme Court to assume 
an unheard of and unbounded power, if not despotism. It is to 
enable the Judiciary to exercise an authority over the President 
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which he can never consent to. . . . No Court on earth can control 
the Legislature, and yet it has been held here on the floor that they 
can, and this is a part of the same attempt to set the Court above 
the President and to cast a stigma upon him!* 

And Senator Breckinridge of Kentucky said: 

“It is dangerous to countenance the pretensions set up by the 
Judges to examine into the conduct of the other branches of the 
Government; for if they have a right to examine, they must have, 
as a necessary incident, the right to control the other departments 
of Government. Such right is inconsistent with every :dea of good 
government, and must necessarily degrade those branches which 
the Judiciary should thus undertake to direct; The present suit is 
therefore levelled at the dignity of the first Executive Magistrate, 
and the Senate is bound to protect that dignity.” (Quoted in 
Warren, op. cit. I, p. 233) 

The feeling among leading Republicans generally at that time, 
with respect to this suit and the role of the judiciary at that junc¬ 
ture of political affairs, is well illustrated in a letter written by 
Caesar A. Rodney, then a Congressman from Delaware, and within 
four years destined to become Attorney-General of the United 
States: 

“The Judges—said the future Attorney-General—have made 
their debut and have a proper conge. How strangely have they 
and their friends managed the business. Some fatality seems to 
attend every step our opponents take. The Supreme Court will 
proceed with caution, I should imagine, if the subject be brought 
before them, which I suspect will be the case. The opposition will 
try it perhaps in every shape of which this political Proteus is 
capable. They will wait, I presume, to see what length the Court 
dare go in the case of the justices and if encouraged sufficiently 
they will appear next on the stage. If they (i.e. the Judges of the 
Supreme Court) do assert unconstitutional powers, I confidently 
trust there will be wisdom and energy enough in the Legislative 
and Executive branches to resist their encroachments and to ar¬ 
raign them for the abuse of their authority at the proper tribunal. 
Such monstrous doctrines have been preached and such unlimited 
powers arrogated for them that I know not what they may possibly 
do. They should remember, however, that there is a boundary 
which they cannot pass with impunity. If they cross the Rubicon, 
they may repent when it will be too late to return. Judicial su¬ 
premacy may be made to bow before the strong arm of Legislative 
authority. We shall discover who is master of the ship. Whether 
men appointed for life or the immediate representatives of the 
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people agreeably to the Constitution are to give laws to the com¬ 
munity. The Judges have already undertaken in “evil times” to 
declare war in violation of that instrument which binds us together. 
I sincerely hope that they may take wit in their anger. They are 
hostile to us but they do not possess enough of the old Roman to 
sacrifice their salaries or even to risk them in the contest. They 

are not sufficiently disinterested.” (Quoted in Warren, op. cit. I, 
pp. 228-9) ^ 

Such was the setting in which this famous case came to be 
heard. When it was called for hearing on February 9th, no one 
appeared for Madison, as was expected. There was therefore no 
trial in the ordinary sense, but what is termed among lawyers an 
inquest; the argument was all one-sided, no one appearing to an¬ 
swer the arguments which Mr. Charles Lee advanced in support of 
his motion. 

Inquests are usually dull affairs, but this one was very far from 
dull. Indeed the court room presented an unprecedented spectacle, 
probably not to be duplicated soon again except, possibly, in the 
famous Burr impeachment. 

In order to make his formal proof of the appointments and of 
the issuance of the commissions, Mr. Lee called several employees 
of the State Department; but, evidently under instructions from 
their superiors, they refused to answer all questions, on the ground 
that the knowledge acquired by them while in the employ of an 
executive department could not be revealed to any court without 
authority from the head of the department and ultimately from 
the President of the United States. 

Mr. Lee then called Mr. Levy Lincoln, Attorney-General of the 
United States, who had served temporarily as President Jefferson’s 
Secretary of State pending the appointment of James Madison to 
that office, and into whose custody the commissions in question 
had come when the Adams Administration had vacated. It was 
Mr. Lincoln who had received the order from President Jefferson 
not to deliver the commissions in question. But Mr. Lincoln also 
refused to answer the questions put to him by the court, giving the 
same reason. Thus Jefferson defied the Judiciary of the United 
States, insisting on his complete independence as a co-ordinate and 
independent branch of the Government of the United States. 

Finally, however, Mr. Lee proved the necessary facts, and pro¬ 
ceeded to present his argument. It is rather interesting when taken 
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in connection with the opinion which the Court subsequently de¬ 
livered in the case. Mr. Lee thus summarized the questions pre¬ 
sented for adjudication by the Court: 


“1st. Whether the Supreme Court can award the writ of man¬ 
damus m any case? 

^ Secretary of State in any case 

“3rd. Whether, in the present case, the court may award a 
Tnandamus to James Madison, secretary of state/^ 


He then proceeded to discuss the nature of the writ of man¬ 
damus, and the term “appellate jurisdiction” which was involved 
in this question, quoted the act of Congress which he relied upon as 
giving the Supreme Court the power to issue the mandamus (being 
section 13 of the original Judiciary Law passed at the first session 
of the first Congress), and various judicial decisions in which this 
question had been discussed by the Supreme Court itself, and 

wound up this branch of the argument with the following state- 
ment: 


^ these cases, nor in any other, was the power of this 

hac, u ^ ever denied. Hence it appears there 

legislative construction of the constitution on this 

a judicial pra^jtice under it, for the whole time since the 
lormation of the government.’' 


He then proceeded to argue the question whether a mandamus 
can proper y be issued to the Secretary of State, which involved a 
iscussion of the nature of the act which may be required to be 
one under a mandamus. And, finally, the question whether the 
p ain 1 s were entitled to the issuance of their commissions, which 
e a rmed on the theory that the ofl[ice had vested in them, since 
the commissions had been signed by the President and sealed by 
e ecretary of State, leaving nothing but the ministerial act of 
delivery which could be performed by any clerk of the State 

Department. 

When Mr. Lee concluded his argument on February 14th, those 
who followed the case naturally awaited the decision with the 
keenest expectations, as it was to mark either an advance or a 
retreat on the part of the Court in its war upon the new adminis¬ 
tration and particularly upon President Jefferson. But no one 
expected the kind of decision that was actually rendered on Feb- 
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niary 24th, and which has been the subject of the keenest interest 
and greatest controversy ever since. In order that our readers 
may appreciate the exact meaning of the case at that time, and 
what the actual decision has meant ever since, we must quote at 
some length from two historians—one, the noted historian of the 
United States Supreme Court; the other, the no less noted bi¬ 
ographer of John Marshall. 

In his Supreme Court, Mr. Warren says, at this point: 

‘While the main facts regarding the first of these cases {i.e. 
Marbury v. Madison), as given in the official report, are very 
familiar to the legal profession, a more complete study than has 
hitherto been made of contemporary writings portraying the de¬ 
tails of the argument and the manner in which the decision was 
received throws much new light upon the actual reasons for the 
opposition which the decision evoked. The perspective of history 
is often enlightening, but it is also often misleading. The tempta¬ 
tion is often strong to project the present aspect of a case back to 
the date of its decision, and thus to obtain an erroneous view of its 
contemporary importance. A decision gathers accretions with the 
passage of time, and frequently that portion of the opinion which 
was of greatest import at the time when it was rendered becomes 
subordinate to other considerations. This is particularly true as 
to the decision in Marbury v. Madison. To the lawyers of today, 
the significance of Marshall’s opinion lies in its establishment of 
the power of the Court to adjudicate the validity of an Act of 
Congress—the fundamental decision in the American system of 
constitutional law. To the public of 1803, on the other hand, the 
case represented the determination of Marshall and his Associates 
to interfere with the authority of the Executive, and it derived its 
chief importance then from that aspect.” (Warren, Supreme 
Court, I, pp. 231-2) 

This statement is correct in so far as the general point of view is 
concerned, but it needs two emendations or illustrations before the 
case can be fully understood from the point of view indicated by 
Mr. Warren. In the first place, the statement contained in the 
last sentence is true of the case only as it appeared to its contem¬ 
poraries prior to the actual decision. The very issuance of the rule 
to show cause against the Secretary of State and the Court’s pro¬ 
ceeding to hear the case, involved an assertion of power over the 
executive department which was considered by the opponents of 
the court as an unconstitutional and unwarranted interference 
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with a co-ordinate branch of the government. But not so the de¬ 
cision itself, as we shall see further below. 

It must be borne in mind that no question of the constitution¬ 
ality of any act of Congress had been raised up to the time of the 
actual delivery of the opinion and the decision of the case. Mr. 
Lee, on behalf of the plaintiffs, rested his case on two acts of Con¬ 
gress. One was Section 13 of the original Judiciary Law passed in 
1789, which gave the Supreme Court the power to issue the writ 
of mandamus although Mr. Lee claimed that the Court possessed 
that power even without a specific act of Congress. The other act 
relied upon by Mr. Lee was the District of Columbia Judiciary 
Law of 1801. Nor did anybody else question the constitutionality 
of either of these acts—for although the Republicans had attacked 
the Circuit Court Law of 1801 as unconstitutional, they do not 
seem to have questioned the constitutionality of the District of 
Columbia Law, although they probably opposed it on general 
grounds as part of the Federalist reorganization scheme. In any 
event, no one appeared on behalf of Madison to question the 
validity of this act—Jefferson taking the position that as long as 
the commissions remained undelivered the appointments were 
inoperative, or that he had the right to revoke them or dismiss the 
appointees by refusing to deliver the commissions. 

Two questions were therefore up for decision before the Court, 
as the case w'as understood by all concerned at the time it was 
submitted to the Court: One was, whether or not the Court had 
the power to order the Executive by writ of mandamus to do an 
act which the Court thought the plaintiff had a right to demand of 
the Executive. The second was, whether Marbury and associates 
were entitled to the commissions. No one expected, or could have 
expected, that the question of the right of the Court to declare an 
act of Congress unconstitutional would come up in the case. And 
it was actually dragged in by the hair, so to speak, by Marshall 
himself, for purely political considerations. No one has stated this 
situation more clearly than the late Senator Beveridge, in his 
monumental Marshall biography. Says Senator Beveridge; 

For ^ore than five years Marshall had foreseen the compli¬ 
cated and dangerous situation in which the country now found 
itself ; and for more than a year he had, in his ample, leisurely, 

thinking, been framing the constructive answer 
which he was at last forced to give to the grave question: Who 
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shall say with final authority what is and what is not law through¬ 
out the Republic? In his opinion in the case of Marbury v. Madi¬ 
son, to which this chapter is devoted, we shall see how John 
Marshall answered this vital question. . . . 

“Thus the one subject most discussed, from the campaign of 
1800 to the time when Marshall delivered his opinion in Marbury 
V. Madison, was the all-important question as to what power, if 
any, could annul acts of Congress. During these years popular 
opinion became ever stronger that the Judiciary could not do so, 
that Congress had a free hand so far as the courts were concerned, 
and that the individual States might ignore National laws when¬ 
ever those States deemed them to be infractions of the Constitu¬ 
tion. As we have seen, the Republican vote in Senate and House, 
by which the Judiciary Act of 1801 was repealed, was also a vote 
against the theory of the supervisory power of the National Judi¬ 
ciary over National legislation. 

“Should this conclusion go unchallenged? , . . 

“The fundamental question as to what power could definitely 
pass upon the validity of legislation must be answered without 
delay. Some of MarshalLs associates on the Supreme Bench were 
becoming old and feeble, and death, or resignation enforced by ill¬ 
ness, was likely at any moment to break the Nationalist solidarity 
of the Supreme Court; and the appointing power had fallen into 
the hands of the man who held the subjugation of the National 
Judiciary as one of his chief purposes. 

“Only second in importance to these reasons for Marshall's 
determination to meet the issue was the absolute necessity of as¬ 
serting that there was one department of the Government that 
could not be influenced by temporary public opinion. The value to 
a democracy of a steadying force was not then so tvell understood as 
it is at present, but the Chief Justice fully appreciated it and de¬ 
termined at all hazards to make the National Judiciary the stabi¬ 
lizing poxoer that it has since become. It should be said, however, 
that Marshall no longer idolized democracy,' as he declared he did 
when as a young man he addressed the Virginia Convention of 
1788. On the contrary, he had come to distrust popular rule as 
much as did most Federalists. 

“A case was then pending before the Supreme Court the deci¬ 
sion of which might, by boldness and ingenuity, be made to serve 
as the occasion for that tribunal’s assertion of its right and power to 
invalidate acts of Congress and also for the laying-down of rules 
for the guidance of all departments of the Government. This was 
the case of Marbury v. Madison. . . . 

“In executing his carefully determined purpose to have the 
Supreme Court formally announce the exclusive power of that 
tribunal as the authority of last resort to interpret the Constitution 
and determine the validity of laws by the test of that instrument, 
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Marshall faced two practical and baflSing difficulties, in addition to 

those larger and more forbidding ones which we have already 
considered. 

V these was the condition of the Supreme Court 

itself and the low place it held in the public esteem; from the 
beginning it had not, as a body, impressed the public mind with its 
wisdom, dignity, or force. The second obstacle was technical and 
immediate. Just how should Marshall declare the Supreme Court 
^ be the ultimate arbiter of conflicts between statutes and the 
Constitution. What occasion could he find to justify, and seera- 
ingly to require, the pronouncement as the judgment of the Su- 
pren^ Court of that opinion now imperatively demanded, and 
which he had resolved at all hazards to deliver? 

f repealed the Federalist Judiciary Act 

01 1801, Marshall had actually proposed to his associates upon the 
Supreme Bench that they refuse to sit as circuit judges, and *risk 

Constitution, he said, they were Judges 
01 the Supreme Court only; their commissions proved that they 
were appointed solely to those offices; the section requiring them 
to sit in inferior courts was unconstitutional. The other members 
01 the Supreme Court, however, had not the courage to adopt the 
heroic course Marshall recommended. They agreed that his views 
were sound, but insisted that, because the Ellsworth Judiciary Act 
had been acquiesced in since the adoption of the Constitution, the 
validity of that act must now be considered as established. So 
f u abandoned his bold plan, and in the autumn 

P. u court at Richmond as circuit judge. To the end of 
his life, however, he held firmly to the opinion that in so far as the 
Republican Judiciary Repeal Act of 1802 deprived National judges 
or their offices and salaries, that legislation was unconstitutional. 

Had the circuit judges, whose offices had just been taken from 
them, resisted in the courts, Marshall might, and probably would, 
have seized upon the issue thus presented to declare invalid the act 
by which the Republicans had overturned the new Federalist Ju¬ 
diciary system. Just this, as we have seen, the Republicans had 
expected him to do, and therefore had so changed the sessions of 
the oupreme Court that it could not render any decision for more 
than a year after the new Federalist courts were abolished. 

+ deposed National judges had, indeed, taken 

steps to bring the 'revolutionary' Republican measure before the 
ouprerae Court, but their energies flagged, their hearts failed, and 
their only action was a futile and foolish protest to the very Con- 
gress that had wrested their judicial seats from under them. Mar- 
shall was thus deprived of that opportunity at the only time he 
could have availed himself of it. 

A year afterward, when Marbury v. Madison came up for 
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decision, the entire National Judiciary had submitted to the Re¬ 
publican repeal and was holding court under the Act of 1789. . . . 

“Charles Lee, former Attorney-General, counsel for the appli¬ 
cants, argued the questions which he and everybody else thought 
were involved. He maintained that a mandamus was the proper 
remedy, made so not only by the nature of the relation of the 
Supreme Court to inferior courts and ministerial officers, but by 
positive enactment of Congress in the Judiciary Law of 1789. Lee 
pointed out that the Supreme Court had acted on this authority 
in two previous cases. 

“Apparently the court could do one or the other of two things: 
it could disavow its power over any branch of the Executive De¬ 
partment and dismiss the application, or it could assert this power 
in cases like the one before it and command Madison to deliver the 
withheld commissions. It was the latter course that the Republi¬ 
cans expected Marshall to take. 

“If the Chief Justice should do this, Madison undoubtedly 
would ignore the writ and decline to obey the court’s mandate. 
Thus the Executive and Judicial Departments would have been 
brought into direct conflict, with every practical advantage in the 
hands of the Administration. The court had no physical means to 
compel the execution of its order. Jefferson would have denounced 
the illegality of such a decision and laughed at the courts 'predica¬ 
ment. In short, had the writ to Madison been issued, the court 
would have been powerless to enforce obedience to its own 
mandate. 

“If, on the contrary, the court dismissed the case, the Repub¬ 
lican doctrines that the National courts could not direct executives 
to obey the laws, and that the Judiciary could not invalidate acts 
of Congress, would by acquiescence have been admitted. 

“No matter which horn of the dilemma Marshall selected, it 
was hard to see how his views could escape impalement. He chose 
neither. Instead of allowing his cherished purpose of establishing 
the principle of supervisory power of the Judiciary over legislation 
to be thus wounded and perhaps fatally injured, he made the 
decision of this insignificant case—about which the applicants 
themselves no longer cared—the occasion for asserting that prin¬ 
ciple. And he did assert that principle—asserted it so impressively 
that for more than a century his conclusion has easily withstood 
repeated assaults upon it, which still continue. 

“Marshall accomplished his purpose by convincing the Asso¬ 
ciate Justices of the unconstitutionality of that section of the 
Ellsworth Judiciary Act of 1789 which expressly conferred upon, 
the Supreme Court the power to issue writs of mandamus and 
prohibition, and in persuading them to allow him to an¬ 
nounce that conclusion as the opinion of the court. When 
we consider that, while all the Justices agreed with Marshall that 
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the provision ol the Ellsworth Judiciary Law requiring them to 
sit as circuit judges was unconstitutional, and yet refused to act 
upon that belief as Marshall wanted them to act, we can realize 
the measure of his triumph in inducing the same men to hold un¬ 
constitutional another provision of the same act—a provision, too, 
even less open to objection than the one they had sustained. 

'[The theory of the Chief Justice that Section IS of the old 
Judiciary Law was unconstitutional was absolutely new, and it 
was as daring as it was novel. It was the only original idea that 
Marshall contributed to the entire controversy. Nobody ever had 
questioned the validity of that section of the statute which Mar¬ 
shall now challenged. Ellsworth, who preceded Marshall as Chief 
Justice, had drawn the act when he was Senator in the First Con- 
gre^; he was one of the greatest lawyers of his time and an influ¬ 
ential member of the Constitutional Convention. 

One of Marshall’s associates on the Supreme Bench at that 
very moment, William Paterson, had also been, with Ellsworth, a 
member of the Senate Committee that reported the Judiciary Act 
of 1789, and he, too, had been a member of the Constitutional 
Convention. Senators Gouverneur Morris of New York, William 
S. Johnson of Connecticut, Robert Morris of Pennsylvania, Wil¬ 
liam Few of Georgia, George Read and Richard Bassett of Dela¬ 
ware, and Caleb Strong of Massachusetts supported the Ellsworth 
Law when the Senate passed it; and in the House James Madison 
and George Wythe of Virginia, Abraham Baldwin of Georgia, and 
Roger Sherman of Connecticut heartily favored and voted for the 
act. Most of these men were thorough lawyers, and every one of 
them had also helped to draft the National Constitution. Here 
were twelve men, many of them highly learned in the law, makers 
of the Constitution, draftsmen or advocates and supporters of the 
Ellsworth Judiciary Act of 1789, not one of whom had ever 

dreamed than an important section of that law was unconstitu¬ 
tional. 

“Furthermore, from the organization of the Supreme Court to 
that moment, the bench and bar had accepted it, and the Justices 
of the Supreme Court, sitting with National district judges, had 
recognized its authority when called upon to take action in a par¬ 
ticular controversy brought directly under it. The Supreme Court 
itself had held that it had jurisdiction, under Section IS, to issue 
a mandamus in a proper case, and had granted a writ of prohibi¬ 
tion by authority of the same section. In two other cases this sec¬ 
tion had come before the Supreme Court, and no one had even in¬ 
timated that it was unconstitutional. . . . 

"But the exigency disclosed in this chapter required immediate 
action, notwithstanding the obstacles above set forth. The issue 
raised by the Republicans—the free hand of Congress, unrestrained 
by courts—must be settled at that time or be abandoned perhaps 



JOHN MARSHALL AND MARBURY V. MADISON 211 


forever. The fundamental consideration involved must have a 
prompt, firm, and, if possible, final answer. Were such an answer 
not then given, it was not certain that it could ever be made. As 
it turned out, but for Marbury v. Madison, the power of the 
Supreme Court to annul acts of Congress probably would not 
have been insisted upon thereafter. For, during the thirty-two 
years that Marshall remained on the Supreme Bench after the 
decision of that case, and for twenty years after his death, no case 
came before the court where an act of Congress was overthrown; 
and none had been invalidated from the adoption of the Consti¬ 
tution to the day when Marshall delivered his epochal opinion. 
So that, as a matter of historical significance, had he not then 
taken this stand, nearly seventy years would have passed without 
any question arising as to the omnipotence of Congress. After so 
long a period of judicial acquiescence in Congressional supremacy 
it seems likely that opposition to it would have been futile. 

*‘Fot the reasons stated, Marshall resolved to take that step 
which, for courage, statesmanlike foresight, and, indeed, for per¬ 
fectly calculated audacity, has few parallels in judicial history. 
In order to assert that in the Judiciary rested the exclusive power 
to declare any statute unconstitutional, and to announce that the 
Supreme Court was the ultimate arbiter as to what is and what 
is not law under the Constitution, Marshall determined to annul 
Section 13 of the Ellsworth Judiciary Act of 1789. , . . 

"Nothing but the emergency compelling the insistence, at this 
particular time, that the Supreine Court has such a power, can 
fully and satisfactorily explain the action of Marshall in holding 
this section voidF (Beveridge, Marshall, III, pp. 104-133) 

Such is the official version of what Marshall had set out to do. 
But that also requires some emendations. For Marshall’s great 
biographer was evidently influenced in the statement of this case 
by the erroneous attitude criticized by Mr. Warren, and imputed 
to Marshall our present-day view on the subject. 

There is no doubt that Marshall was anxious to officially an¬ 
nounce the new theory of the Judicial Power, on which he had 
succeeded in uniting his associates, after long hesitation and 
doubts. There can also be no doubt of the fact that in order to 
accomplish this political purpose, he went out of his way to impart 
into the case a question that was not there and to declare an act 
of Congress unconstitutional when there was absolutely no occa¬ 
sion for it—practices which have since been condemned by the 
Supreme Court itself. 

But there is no doubt that this was not Marshall’s only pur- 
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pose; nor, indeed, his main purpose. The main purpose was his 
attack upon the Executive, and not upon the Legislature; and 
his opinion as actually delivered proves this conclusively. I^t us 
therefore look at that opinion. 

The first thing that strikes us about it is that it reverses the 
order of the questions which were up for decision by the Court 
from that in which Mr. Lee, the counsel for plaintiffs, had stated 
them. If MarshalFs only purpose had been merely to announce 
the Courts authority to declare an act of Congress unconstitu¬ 
tional, he would naturally have taken up the questions in the 
order presented to him by counsel in the argument of the case, 
which was also the logical order of considering the case, for the 
first and fundamental question was the power of the court to issue 
the writ of mandamus. If Marshall had done that he would have 
had his opportunity of declaring Section 13 of the Judiciary Act of 
1789 unconstitutional. But that would have been the end of the 
matter. He would never have had a chance of considering Mr. 
Marbury s right to the commission, and therefore could not have 
excoriated Jefferson for failure to deliver the same, nor have as¬ 
serted the right of the Judiciary to order its delivery by the Execu¬ 
tive. 

That this reversal of the order of the argument was considered 
unusual, and required a sort of apology from the Court, is shown 
by the introductory paragraphs of MarshalFs opinion. After stat¬ 
ing that Madison had failed to “show cause,” the Chief Justice 
proceeds as follows: 

^ The peculiar delicacy of this case, the novelty of some of its 
circumstances, and the real difficulty attending the points which 
occur in it, require a complete exposition of the principles on which 
tne opmion to be given by the court is founded. 

These principles have been, on the side of the applicant, very 
ably argued at the bar. In rendering the opinion of the court, 
there mil be some departure in form, though not in substance, 
from the points stated in that argument. 

In the order in which the court has viewed this subject, the 
lollowmg questions have been considered and decided, 

^^Ist. Has the applicant a right to the commission he demands? 

^ right, and that right has been violated, do 
the jaws of his country afford him a remedy? 

3d. If they do afford him a remedy, is it a mandamus issuing 
from this court?*' 
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After thus practically apologizing for the order of his opinion, 
Marshall proceeds to consider at length Mr. Marbury’s right to 
the commission, and concludes this part of his opinion with the 
following statement: 

“Mr. Marbury, then, since his commission was signed by the 
President, and sealed by the Secretary of State, was appointed; 
and as the law creating the office, gave the officer a right to hold 
for five years, independent of the executive, the appointment was 
not revocable, but vested in the officer legal rights, which are pro¬ 
tected by the laws of his country. 

“To withhold his commission, therefore, is an act deemed hy 
the court not warranted by law, but violative of a vested legal 
right. 

“This brings us to the second inquiry; which is, 

“2d, If he has a right, and that right has been violated, do the 
laws of his country afford him a remedy?” 

Marshall then proceeds to discuss this branch of the case at 
great length; the salient points made by him on this branch of the 
case being as follows: 

“The very essence of civil liberty—says Marshall—certainly 
consists in the right of every individual to claim the protection of 
the laws, whenever he receives an injury. One of the first duties 
of government is to afford that protection. In Great Britain the 
king himself is sued in the respectful form of a petition, and he 
never fails to comply with the judgment of his court. . . . 

“The government of the United States has been emphatically 
termed a government of laws, and not of men. It will certainly 
cease to deserve this high appellation, if the laws furnish no rem¬ 
edy for the violation of a vested legal right, 

“If this obloquy is to be cast on the jurisprudence of our coun¬ 
try, it must arise from the peculiar character of the case. 

“It behooves us, then, to inquire whether there be in its com¬ 
position any ingredient which shall exempt it from legal investi¬ 
gation, or exclude the injured party from legal redress. . . . 

“Is it to be contended that the heads of departments are not 
amenable to the laws of their country? , . . 

“It follows, then, that the question, whether the legality of an 
act of the head of a department be examinable in a court of justice 
or not, must always depend on the nature of that act. 

“If some acts be examinable, and others not, there must be 

some rule of law to guide the court in the exercise of its juris¬ 
diction. 

In some instances there may be difficulty in applying the rule 
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to particular cases; but there cannot, it is believed, be much diffi¬ 
culty in laying down the rule. . . , 

“The conclusion from this reasoning is, that where the heads 
of departments are the political or confidential agents of the exe¬ 
cutive, merely to execute the will of the President, or rather to 
act in cases^ in which the executive possesses a constitutional or 
legal discretion, nothing can be more perfectly clear than that their 
acts are only politically examinable. But where a specific duty 
is assigned by law, and individual rights depend upon the per¬ 
formance of that duty, it seems equally clear that the individual 
who^ considers himself injured, has a right to resort to the laws 
of his country for a remedy. 

“If this be the rule, let us inquire how it applies to the case 
under the consideration of the court. . . . 

“The question whether a right has vested or not, is, in its na¬ 
ture, judicial, and must be tried by the judicial authority. If, for 
example, Mr. Marbury had taken the oaths of a magistrate, and 
proceeded to act as one; in consequence of which a suit had been 
instituted against him, in which his defense had depended on his 
being a magistrate, the validity of his appointment must have been 
determined by judicial authority. 

“So, if he conceives that, by virtue of his appointment, he 
has a legal right either to the commission which has been made 
out for him, or to a copy of that commission, it is equally a ques¬ 
tion examinable in a court, and the decision of the court upon it 
must depend on the opinion entertained of his appointment. . . . 

“It is, then, the opinion of the Court, 

“1st. That by signing the commission of Mr. Marbury, the 
President of the United States appointed him a justice of peace 
for the county of Washington, in the District of Columbia; and 
that the seal of the United States, affixed thereto by the Secretary 
of State, is conclusive testimony of the verity of the signature, and 
of the completion of the appointment; and that the appointment 
conferred on him a legal right to the office for the space of five 
years. 

“2d. That, having this legal title to the office, he has a conse¬ 
quent right to the commission; a refusal to deliver which is a plain 
violation of that right, for which the laws of his country afford him 
a remedy. 

“It remains to be inquired whether, 

“3d. He is entitled to the remedy for which he applies. This 
depends on, 

“1. The nature of the writ applied for; and, 

“2d. The power of this court. 

“1st. The nature of the writ. . . . 

“This writ, if awarded, would be directed to an officer of gov¬ 
ernment, and its mandate to him would be, to use the words of 
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Blackstone, 'to do a particular thing therein specified, which ap¬ 
pertains to his office and duty, and which the court has previously 
determined, or at least supposes, to be consonant to right and jus¬ 
tice/ Or, in the words of Lord Mansfield, the applicant, in this 
case, has a right to execute an office of public concern, and is kept 
out of possession of that right. 

“These circumstances certainly concur in this case. 

“Still, to render the mandamus a proper remedy, the officer 
to whom it is to be directed, must be one to whom, on legal prin¬ 
ciples, such writ may be directed; and the person applying for it 
must be without any other specific and legal remedy. 

“1st. With respect to the officer to whom it would be directed. 
The intimate political relation subsisting between the President of 
the United States and the heads of departments, necessarily ren¬ 
ders any legal investigation of the acts of one of those high officers 
peculiarly irksome, as well as delicate; and excites some hesitation 
with respect to the propriety of entering into such investigation. 
Impressions are often received without much reflection or ex- 
amina,tion, and it is not wonderful that in such a case as this the 
assertion, by an individual, of his legal claims in a court of justice, 
to which claims it is the duty of that court to attend, should at 
first view be considered by some, as an attempt to intrude into 
the cabinet, and to intermeddle with the prerogatives of the execu¬ 
tive. 

“It is scarcely necessary for the court to disclaim all preten¬ 
sions to such jurisdiction. An extravagance, so absurd and exces¬ 
sive, could not have been entertained for a moment. The province 
of the court is, solely, to decide on the rights of individuals, not 
to inquire how the executive, or executive officers, perform duties 
in which they have a discretion. Questions in their nature politi¬ 
cal, or which are, by the constitution and laws, submitted to the 
executive, can never be made in this court. 

“But, if this be not such a question; if, so far from being an 
intrusion into the secrets of the cabinet, it respects a paper which, 
according to law, is upon record, and to a copy of which the law 
gives a right, on the payment of ten cents; if it be no intermeddling 
with a subject over which the executive can be considered as having 
exercised any control; what is there in the exalted station of the 
officer,^ which shall bar a citizen from asserting, in a court of jus¬ 
tice, his legal rights, or shall forbid a court to listen to the claim, 
or to issue a mandamus directing the performance of a duty, not 
depending on executive discretion, but on particular acts of con¬ 
gress, and the general principles of law? . . . 

“This, then, is a plain case for a mandamus, either to deliver 
the commission, or a copy of it from the record; and it only re¬ 
mains to be inquired, 

“Whether it can issue from this court.” 
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Marshall then proceeds to examine Section 13 of the Judiciary 
Act which gives the Supreme Court power to issue writs of man¬ 
damus, and to compare it with the provision of the United States 
Constitution, which says that: 

“The Supreme Court shall have original jurisdiction in all cases 
affecting ambassadors, other public ministers and consuls, and 
those m which a state shall be a party. In all other cases, the 
Supreme Court shall have appellate jurisdiction/' 

He considers the problem from two points of view: First, 
whether the provision of the Judiciary Law of 1789 giving the Su¬ 
preme Court the right to issue a writ of mandamus is in accordance 
with the provision of the Constitution; and, second, whether, if the 
provisions of the Judiciary Law are not in accordance with the 
Constitution, “a jurisdiction so conferred can be exercised?" 

After considering at some length the distinction between origi¬ 
nal and appellate jurisdiction, and whether the Constitution in¬ 
tended to itself apportion the jurisdiction between the Supreme 
Court and the inferior federal courts, or left this matter to the 

discretion of Congress, Marshall closes this part of the discussion 
as follows: 

To enable this court, then, to issue a mandamus, it must be 
snown to be an exercise of appellate jurisdiction, or to be necessary 
to enable them to exercise appellate jurisdiction. 

H has been stated at the bar that the appellate jurisdiction 
may be exercised in a variety of forms, and that if it be the will of 
tne legislature that a mandamus should be used for that purpose, 

that will must be obeyed. This is true, yet the jurisdiction must 
be appellate, not original. 

It is the essential criterion of appellate jurisdiction, that it 

revises and corrects the proceedings in a cause already instituted, 

and does not create that cause. Although, therefore, a mandamus 

may be d^ected to courts, yet to issue such a writ to an officer 

for the delivery of a paper, is in effect the same as to sustain an 

ongmal action for that paper, and, therefore, seems not to belong 

to appellate, but to original jurisdiction. Neither is it necessary 

m such a case as this, to enable the court to exercise its appellate 
jurisdiction. 

therefore, given to the Supreme Court, by the 
act establishing the judicial courts of the United States, to issue 
wits of mandamus to public officers, appears not to be warranted 
by the constitution; and it becomes necessary to inquire whether 
a jurisdiction so conferred can be exercised." 
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And, here, at the tail end of a long opinion, comes the famous 
argument in favor of the right of the Court to disregard an act of 
the legislature when it deems it unwarranted by the Constitution, 
which is supposed to have been the great act of statesmanship of 
Marshall's life, and the basis of the American Doctrine of the Ju¬ 
dicial Power as we know it today. 

The decision, as we know, was that, unfortunately, the Court 
was without power to issue the writ directing Mr. Madison to de¬ 
liver the commissions in question. Messrs. Marbury et al must 
therefore be turned out of court. 

Mr. Warren, commenting on the reception accorded to the de¬ 
cision by the public and press, expresses surprise at the fact that 
the public remained indifferent, and that whatever criticism there 
was, was directed toward the wrong part of the decision. This 
proves that even historians who caution others against the error of 
projecting our views of historic events back to its contemporaries, 
do not always act upon their own precepts. For it is perfectly 
obvious to anyone who really considers the situation as it was then, 
that the decision should have been received by its contemporaries 
in exactly the manner that it was received. 

Says Mr. Warren: 

“While the Federalist commendation of Marshall's opinion was 
profuse, it is surprising to note that the most bitterly partisan Re¬ 
publican papers, like the Administration organs, the National Aegis 
in Massachusetts and the National Intelligencer, and the violent 
opponents of Federalism like the Aurora in Philadelphia, and the 
American Citizen in New York, made no criticism of the decision; 
and contrary to the views advanced by opponents of the Court in 
later days, these Republican papers showed no antagonism what¬ 
ever to Marshall’s view of the right of the Court to pass upon the 
constitutionality of an Act of Congress.” 

Viewed from our present position, Mr. Warren’s criticism of 
the contemporaries of Marbury v, Madison may be justified; 
but from the point of view of those contemporaries, and taking into 
consideration human nature as it is, their action is not at all sur¬ 
prising. In fact, we should have been surprised if it had been 
different. Here was a case in which the public was greatly inter¬ 
ested. It was agog with excitement, watching a struggle be¬ 
tween two great antagonists. Federalists and Anti-Federalists, or 
Marshall and Jefferson. Marshall had attacked Jefferson by is- 
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suing the rule to show cause, and the question was; Will he proceed 
further in his attack, or retreat? Marshall, after calling Jef¬ 
ferson a lot of abusive names, retreated. Marshall’s claque ap¬ 
plauded, of course. But what were Marshall’s opponents to do? 
Some of them took exception to Marshall’s abuse, and the very far¬ 
sighted ones took exception to the blow below the belt. But on the 
whole they were content and satisfied to leave well-enough alone. 
Some of them may have even thought it good manners not to 
abuse a fallen or retreating foe. 

The decision was unquestionably a great victory for the Jef¬ 
fersonians; and even some very intelligent people failed to appre¬ 
ciate at what cost they had obtained this victory. This has oc¬ 
curred again and again in the course of our judicial history. One 
of the late instances that comes to our mind is the victory which 
the liberal forces of this country are supposed to have scored in the 
famous case of Muller v. Oregon, decided by the United States 
Supreme Court in 1908. It will be recalled that that de¬ 
cision was hailed as a great victory by the liberals, who had been 
fighting the improper exercise of the Judicial Power in declaring 
labor laws unconstitutional by the wholesale. Here were people 
opposed to the Judicial Power, at least as it was then being exer¬ 
cised, who had been severely criticizing the Judiciary and particu¬ 
larly the United States Supreme Court for the manner in which 
it used its power—and a decision apparently limiting this abuse. 
When the decision came down a shout of victory went forth, as was 
only natural and human. All too human. It was only natural 
that in the tumult of the “victory celebration’^ gentlemen did not 
notice that the decision which they were celebrating contained a 
further step, and a long one, in the forward march of that very 
Judicial Power that they had been criticizing and attacking for 
years. Why, then, should a different course of action be expected 
from the contemporaries of Marbury v. Madison? 

It is only now, after the lapse of more than a century, that we 
can appreciate the full meaning of the opinion in Marbury v. Mad¬ 
ison, of which Mr. Beveridge says: 

T/ius, by a coup as hold in design and as daring in execution 
as that by which the Constitution had been framed, John Marshall 
set up a landmark in American history so high that all the future 

bearings from it, so enduring that all the shocks 
the Nation was to endure could not overturn it. Such a decision 



JOHN MARSHALL AND MARBURY V. MADISON 219 


was a great event in American history. State courts, as well as 
National tribunals, thereafter fearlessly applied the principle that 
Marshall announced, and the supremacy of written constitutions 
over legislative acts was firmly established” (Beveridge, Mar¬ 
shall, III, p. 142) 


Senator Beveridge's characterization of the coup is undoubt¬ 
edly justified; although the rhetoric which follows is somewhat 
exaggerated, and the statement in the last sentence quite unwar- 
wanted by the facts. 

It is true that State courts as well as National tribunals there¬ 
after cited Marhury v. Madison as authority for the exercise of 
the Judicial Power, when they came to exercise it. But “there¬ 
after” was considerably away in the future. Very much so, in fact, 
as far as the Federal Judiciary is concerned, in its relation to its 
own co-ordinate branch of government—as an examination of the 
judicial history of the country subsequent to Marhury v. Madison 
will disclose. 

Regarded merely as a judicial decision, the opinion in Marhury 
V. Madison is remarkable chiefly for the many errors it contains.^ 
Regarded as a political pamphlet, it has been praised by admirers 
of Marshall as a huge success. But we are concerned here with 
neither of these phases of this famous opinion: We are concerned 
only with that part of it which, in Mr. Beveridge's flowery lan¬ 
guage, “set up a landmark in American history so high that all 
the future could take bearings from it”— ie. the theory that the 

Judiciary had a right to declare an Act of the Legislature uncon¬ 
stitutional. 


“In establishing this principle—says Marshall’s biographer— 
Marshall was to contribute nothing new to the thought upon the 

, ^ errors of Marhury v. Madison are of no particular interest here, al¬ 

though m view of Marshall’s great role in our constitutional history none of his 
errors can be considered unworthy of serious consideration. The student of the 
subject IS therefore referred to an excellent di.scussion of the subject in Prof. Corwin’s 
essay on Marhury v. Mftdison, in his The Doctrine of Judicial Review (1914). There 
are two points, however, not made in that essay to which we would like to call atten- 
on. In his opinion Marehall refers, and makes much of, an alleged case against the 
in 7 which the question of mandamus was supposed to have been 

vo ved. Mr. Coxe says—and we believe correctly—that no such cose ever existed, 
s would make Marshall to be as careless a historian as he was a legal writer. 

second point: Since Prof. Corwin wrote his 
xammation of Marhury v. Madison the United States Supreme Court has decided 

offipStf A Slates, in which the United States Supreme Court has 

Mark, ^®®’aed that Marshall was wrong on the meriU of the case involved in the 
laroury suit. See discussion of the Myers case, infra. Chapter XXIX. 
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subject. All the arguments on both sides of the question had been 
made over and over again since the Kentucky and Virginia Reso¬ 
lutions had startled the land, and had been freshly stated in the 
Judiciary debate in the preceding Congress. Members of the Fed¬ 
eralist majority in most of the State Legislatures had expressed, in 
highly colored partisan rhetoric, every sound reason for the theory 
that the National Judiciary should be the ultimate interpreter of 
the Constitution.”- 

But the fact that Marshall did not contribute any new thought 
to the subject does not deprive this opinion of any interest. On 
the contrary, it adds to it. For, concededly, Marshall gave the best 
form to the arguments for this right; and if, therefore, he was 
merely putting the thought then generally prevalent on this sub¬ 
ject in the best possible form, that form is the best avenue of ap¬ 
proach to it, and furnishes the best basis for its evaluation. Let 
us therefore look at this argument a little more closely. 

The first thing to be noted about Marshall’s exposition of the 
theory of the Judicial Power, is that he does not base it on any 
express or special provision of the Constitution he was considering. 
On the contrary, he claims that this power is implicit in all written 
constitutions which set limitations upon the powers of the legisla¬ 
ture, as do practically all written constitutions. If any reference 
is made to the text of any part of the United States Constitution 
it is not for the purpose of finding an express grant of power, but 
merely by way of confirmation of the theory that such power is 
necessarily given to the Judiciary by every written constitution 
which limits the power of the legislature. After referring to sev¬ 
eral texts of the United States Constitution for the purpose of 
illustrating the absurdity of the idea that the Judiciary ought not 
to have the power claimed, Marshall says: 

^Senator Beveridge’s statement quoted in the text indicates the great confusion 
m which the discussion of our subject is involved—a confusion which makes clear 
thinldng rare even among the best informed. The statement quoted in the text 
would indicate that he was of the opinion that our subject—that is to say, the right 
of the Judiciary to annul laws made by the legislative department of its own sover¬ 
eignty—was involved in the Virginia and Kentucky resolutions. As a matter of 
fact that was not the case. While it is true that the supporters of the judicial 
power used broad language, the question immediately involved and the nature of 
the aipments adduced clearly show that what the speakers actuaUy had in mind 
was the question of federal relations. This is indicated by Senator Beveridge’s 
reference to the “National Judiciary,” which has only a place in a discussion of 

ederal relations. There is no difference between national judiciary and other 
judiciary m our subject. 
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^ _*‘From these, and many other selections which might be made, 
it IS apparent, that the framers of the constitution contemplated 
that instrument as a rule for the government of courts as well as 
of the legislature.” 

Not that the framers expressly prescribed the United States 
Constitution as a “rule for the government of courts,” but that 
they contemplated it as such. And this contemplation the 
framers of the United States Constitution had in common with the 
framers of all other written constitutions. For— 

‘ Certainly all those who have framed written constitutions con¬ 
template them as forming the fundamental and paramount law of 
the nation, and, consequently, the theory of every such govern¬ 
ment must he, that an act of the legislature, repugnant to the con¬ 
stitution, IS void.” 

That Marshall did not rely on any express grant in the Con¬ 
stitution, but merely on the fact that the Constitution was written 
and the powers of the legislature thereby limited, is also conclu¬ 
sively proven by the opening paragraph of this part of his opinion, 
which is as follows; 

“The question, whether an act, repugnant to the constitution, 
can become the law of the land, is a question deeply interesting 
o the United States; but, happily, not of an intricacy propor¬ 
tioned to its interests. It seems only necessary to recognize certain 

prin^ples^ supposed to have been long and well established, to 
decide it. 

The question has nothing to do with the text of the United 
States Constitution. It depends on certain well-recognized prin¬ 
ciples instead of any specific provisions of the Constitution. Mar¬ 
shall therefore proceeds to examine those principles, and not the 
text of the Constitution. And if he cites a few passages from the 
Constitution, it is merely to illustrate his reductio ad absurdum 

argument. 

It is interesting to note in this connection that Mr. Brinton 
Coxe, who believed that there was an express grant of this power 
in the United States Constitution, and set out to write a learned 
treatise to prove it, concedes that Marshall did not think so, and 
that Marshall’s opinion was based not upon an express grant, 
but solely upon inferences from the nature of the Constitution 
and Its general provisions which limited the power of the legisla- 
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ture. After a lengthy and detailed examination of that portion of 
the opinion in Marbury v. Madison which deals with this subject, 
Mr. Coxe comes to the following conclusion: 

_ “The foregoing review,—says he,—it is contended, makes it 
evident that Mr. McMurtrie is correct in his emphatic assertion 
as to the nature of Marshall's reasoning on the constitutional 
question in Marbury v. Madison. That is to say, he is en¬ 
tirely correct in affirming that the said reasoning proceeds exclu¬ 
sively upon implication and inference in drawing the conclusion 

that a judicial court can declare a law to be unconstitutional and 
void. 

It is a consequence of this conclusion being truBy that any 
writer who maintains that such a judicial competency is matter 
of express irnport according to the constitutional text, must pro¬ 
ceed otherwise than Marshall, and must reason upon a basis differ¬ 
ent from the opinion in Marbury v, Madison” (Coxe, op. cit., 
p. 67) 

The next thing to be noted is that the chief basis of the infer¬ 
ence or implication upon which this power is based by Marshall 
is the fact that the Constitution is written. We have already 
shown in our introductory chapter how utterly false such an in¬ 
ference is, as proven by the entire history of the civilized world 
since the adoption of the United States Constitution. Part of this 
history had already been made at the time Marshall wrote his 
opinion in Marbury v. Madison, and was known to him— 
notably the French constitution of 1791. In view of that instru¬ 
ment, Marshall was simply stating an untruth when he said ^‘all 
those who have framed written constitutions contemplate them as 
forming the fundamental and paramount law of the nation, and 
consequently the theory of every such government must be that 
an act of the legislature repugnant to the constitution is void." 
Those who framed the French constitution of 1791 certainly did 
not contemplate that instrument in that way; and the theory of 
the French government under that written constitution up to the 
time of the writing of the opinion in Marbury v. Madison 
was not such as is stated by Marshall. 

But this is not the only inference upon which Marshall based 
his theory of the Judicial Power which was false at the time he 
wrote his opinion, as proven by the past history of the civilized 
world. Mr. Coxe points out another one. Referring to Marshall's 
assertion that—“it is emphatically the province and duty of the 
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judicial department to say what the law is. Those who apply the 
rule to particular cases, must of necessity expound and interpret 
that rule”—^Mr. Coxe says: 

The postulate in question is thus certainly an inference, and 
furthermore, an incorrect inference, if the powers belonging to 
sovereign legislators and legislatures in other civilized nations be 
appealed to. This conclusion must be admitted to be correct by 
all; even by those who belip^e that MarshalLs idea of judicial duty 
is the true conception of jus dicere, and that the ordinary inter¬ 
pretation is in all cases judicial, while legislative interpretation is 
extraordinary in all the cases in which its existence is possible. The 
question is not whether MpshalFs postulate ought to be law 
everywhere, but whether it is and has been law everywhere, es¬ 
pecially in the countries of the Civil law.” (Coxe, op, cit., p. 61 ) 

These two inferences made by Marshall from the nature of the 
Constitution, form the very foundation of his theory; and with the 
proof of their falsity the theory itself remains hanging in the air. 

The next thing to be noted about Marshall’s opinion is the 
absence of any reference to the framers of the United States Con¬ 
stitution and their intentions. This is particularly remarkable 
since Marshall was a contemporary of the framing of the Con¬ 
stitution and was speaking to contemporaries. Not only that, but 
one of the Associate Justices who had concurred in this opinion, 
Mr. Justice Paterson, was a leading member of the Constitutional 
Convention. Clearly, no one was in a better position to speak au¬ 
thoritatively as to what was said on the subject by the Framers 
while making this Constitution than was Mr. Justice Paterson. 
What was said at the time the Constitution was up for adoption 
in the various State Conventions, and in the pamphlet literature 
of the time, was of course matter of common knowledge. And 
since the Constitution itself was silent on the subject and resort 
had to be had to inferences in order to prove the intentions of the 
Framers, the utter failure to refer to these intentions as stated by 
them is most curious, to say the least. Or, is it possible that Mar¬ 
shall was afraid to touch the delicate subject of the actual inten¬ 
tions of the Framers for fear of the proof that was still available, 
and might be produced by his opponents, if the actual intentions 
be referred to instead of their supposed intentions, arrived at by 
a process of abstract logical deduction? 
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It may be of interest to note at this point that James Madison, 
the defendant in Marbury v. Madison, had kept a careful 
record of the proceedings of the Federal Convention, and that is 
today our only record of what was actually said in that convention. 
Is it possible that Marshall was afraid that, although Madison 
had ignored this case up to now, he might not ignore the opinion 
if resort were had to the actual instead of the logical intentions of 
the Framers? 

But not only is MarshalFs opinion devoid of any foundation 
because his basic inferences are historically untrue, but it is vul¬ 
nerable even when tested by his own favorite logical method. Out¬ 
side of the unwarranted assumption and inferences made by him, 
Marshall’s opinion on this point consists of only one argument: 
The reductio ad absurdum. An attempt is made to reduce to an 
absurdity the contrary position, by a citation of a few provisions 
of the Constitution, followed by the rhetorical query: What would 
happen to these provisions if the Legislature were uncontrolled 
by the Judiciary? But the reductio ad absurdum is a double- 
edged sword. And in this case the absurdities which follow from 
the granting of Marshall’s position are greater a thousand-fold than 
those which follow the assumption of the contrary position—which 
is the reason why mankind has chosen to take the position con¬ 
trary to that taken by Marshall. This, notwithstanding Mar¬ 
shall’s very able brief for his position, about which Mr. McMurtrie 
has said that its logic was so compelling as to make it impossible 
“for a sane mind to question.” 

We shall have occasion to discuss elsewhere some of the more 
important absurdities that flow from Marshall’s position. Here we 
shall point out a few minor ones, which are, however, sufficient 
to illustrate the general situation. Throughout this discussion it 
must be remembered that Marshall’s claim is not that the courts 
have a right to declare an act of the legislature unconstitutional, 
but that an act of the legislature not authorized by the Constitu¬ 
tion is void, and therefore cannot be enforced by the courts. 

This distinction is not merely a lawyer’s quibble. It is a fun¬ 
damental position with Marshall, and it had to be a fundamental 
position with him because that is the only position which could 
be based on inference. Also, that was the position of his genera¬ 
tion so far as it admitted this power. It was the position of Ham¬ 
ilton, Madison, and Jay, in The Federalist It was the position of 
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Mr. Justice Iredell in his famous letter of 1787. It was the posi¬ 
tion of Mr. Justice James Wilson in his lectures on the law in 
1791. But it is part of that position, if the logic of the thing is to 
be consulted—and the very existence of the power depends on that 
logic that anybody who is called upon to act in connection with 
such a law acts at his peril, and must decide for himself whether 
the law is unconstitutional, and it is his duty to act according to 
his own opinion and take the consequences. 

As Mr. Justice WUson boldly put it: It is as much the duty 

of a good citizen to disobey an unconstitutional law, as it is his 

duty to obey a constitutional law. And this is the position which 

has been taken by the followers of Marshall ever since. It is the 

position taken by Mr. Abbot in his famous Concurring Memo~ 
randum. 

The reader will remember Mr. Abbot's reference to the poor 
sheriff. But the position of the sheriff is not only unfortunate, it 
is utterly absurd. Is it possible that, in our complicated society, 
the law should give to everybody the right, and place upon every¬ 
body the duty, of determining for himself what laws are valid and 
what invalid? Is it possible that the sheriff and others who are 
called upon to execute judgments are constantly acting at their 
own peril? And is it possible that the Framers intended to put 
all that into the Constitution without saying so? 

That such a theory was utterly absurd was authoritatively es¬ 
tablished only five years before the decision of Marbury v. 
Madison by no less an authority than the United States Su¬ 
preme Court itself. Our readers will recall the decision of the 
Supreme Court in Colder v. Bull In that caae the Supreme 
Court decided that the Federal Judiciary has no right to declare 
unconstitutional, or, in Marshall's phrase, to consider void, a state 
law because of repugnancy to the state constitution. But if the 
right of the judiciary to disregard a law depends not upon an ex¬ 
press grant to declare legislation unconstitutional, but on the law 
Itself being utterly void—what difference does it make what makes 
the law void, or who are the judges before whom the question 
IS raised? An “utterly void" law is, naturally, utterly void, and 
« so. It matters not when, where, by whom, or before whom, 
e question is raised. We again refer our readers to Mr. Abbot's 
amous Concurring Memorandum, in which that eminent law¬ 
yer, writing in express agreement with all the other eminent law- 



226 


GOVERNMENT BY JUDICIARY 


yers on his great committee, in an ofl&cial document issued by the 
greatest body of lawyers in the United States, assures us that if 
the sheriff, or any other person, had proceeded under the unconsti¬ 
tutional decision of the court of first instance in the Lewkowicz 
Case, and the matter had somehow come before the courts of some 
other state or some other country, that court would have been 
bound to form an independent opinion as to the constitutionality 
of the law in question and act upon such independent judgment. 

Mr. Abbot and the other eminent lawyers on his committee 
had evidently been so carried away by MarshalFs reasoning as to 
the logic of the situation that they had entirely overlooked not 
only the customs of the civilized world but also the decisions of 
the United States Supreme Court since Colder v. Bull. But that 
only illustrates the more strikingly the utter absurdity of the 
position taken by Marshall that an act of a sovereign legislature 
may be utterly void. 

But while Marshall and his associates and successors could be 
guilty of these absurdities when rationalizing a position which they 
assumed and maintained for other than logical reasons, they 
could not go on committing them in practical life. Hence the very 
common-sense decision in Colder v. Bull, decided before Mar- 
bury V. Madison but adhered to ever since, that a void law may 
nevertheless be binding not only on a sheriff, but even on the 
Federal Judiciary itself, including the United States Supreme 
Court, if it happened to be void only because of repugnancy to a 
state constitution. 

It goes without saying that no state of our union has, or ever 
claimed, the right to disregard a law of another state held valid 
by the courts of that state; for the reason that in its opinion the 
law is invalid for repugnancy to the constitution of its own state. 
But if Marshall’s position that an act of the legislature repugnant 
to the constitution of its own government is utterly void, it would 
follow logically that it must be so held not only by the judiciary 
of its own government but also by other courts in which it may 
ever be questioned. 

Following Marshall’s own mode of reasoning from dilemmas, 
we are therefore presented with this dilemma: Either Marshalls 
reasoning is utterly wrong; or else the practice of all the courts 
of this land, including the United States Supreme Court itself, in 
considering themselves bound by void laws which have been held 
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valid by the judiciary of the government under which they were 
promulgated, has been and is utterly wrong. For ourselves, we 
unhesitatingly say that the practice of all of our courts in following 
the decision in Colder v. Bull conclusively establishes that Mar¬ 
shall’s theory was all wrong. And the reason that the decision in 
Colder v. Bull has been followed, instead of the logic of Marbury v. 
Madison, is because that logic would lead to practical absurdities 
—to a state of anarchy, in fact. 

This brings us to another point which we desire to note about 
the opinion in Marbury v. Madison. Nowhere in that opinion 
does Marshall use the word “unconstitutional.” The Supreme 
Court in Marbury v. Aladison did not declare Section 13 of 
the Judiciary Act of 1789 unconstitutional, but merely refused to 
act upon it because it regarded it as void. 

We have already pointed out that this was not a mere quibble, 
but a statement of a fundamental position. That position was this: 
That the Judicmry were not the special guardians of the ConstU 
tution, appointed to that office by the provisions of the Constitu¬ 
tion itself. It was not the ^supreme authority'^ of the American 
system of government, established by the United States Constitu¬ 
tion. The Judicmry, therefore, had no right to declare any law 
unconstitutional in the sense of nullifying that law or destroying 
it. It was, however, one of three independent and co-ordinate 
, branches of the government, and as such it was not bound by the 
opinion of the Legislature as to the meaning of the Constitution, 
and could decide the question of constitutionality for itself; and 
having come to the conclusion that the law was void for repug¬ 
nance to the Constitution, disregard it in its own decisions. 

Such was Marshall’s position. We have already seen Madison’s 
complaint with respect thereto, that in practice it made the Judi¬ 
ciary superior to the Legislature. Nevertheless, the distinction 
was important, not only in theory but also in practice, as we shall 
have occasion to show in the further course of this work. Indeed, 
the distinction is so deep that if it were actually observed in prac¬ 
tice, the Judicial Power would not be what it is today. 

There is yet another aspect of the decision of Marbury v. Modi- 

«on which must be considered before we are through with 
that famous case. 

Under our system of jurisprudence, a court decision has a 
ouble aspect: 1. As an adjudication of the rights of the parties to 
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the litigation; and 2. As a precedent for similar cases in the fu¬ 
ture. 

The opinion given by the Court is important in both aspects, 
but chiefly in the second. An opinion is primarily and formally 
a statement of reasons for the decision of the case in hand, and 
therefore seemingly relates only to the first aspect of the case 
referred to by us. In reality, however, its true importance lies in 
the second aspect: In placing on record, for the guidance of other 
judges in future cases, the reasons why this case was decided in the 
manner that it was decided. As far as the determination of the 
rights of the litigants in a particular case is concerned, no opinion 
is required to be given by the court. But without an opinion the 
case could hardly be a precedent under the rule of stare decisis, 
since the reasons for the decision could not be known in the ab¬ 
sence of an opinion, and few cases involve but one point. But not 
everything that is stated in an opinion is of equal importance in 
this connection. A mere theoretical discourse by a judge on a 
point not necessary for the decision does not come within the rule 
of stare decisis. It has no more value than the private expression 
of an opinion of any other lawyer of standing. Its value then de¬ 
pends upon the standing of the judge who gave the opinion; but in 
no event has it the compulsion of a decision. If the judge hap¬ 
pens to be of high standing as a jurist, and his opinion is well 
reasoned, it is likely to be followed. Not under the rule of stare 
decisis, however, but because of the appeal which the cogency of 
the reasoning may possess. 

Such opinions are known to the legal profession as dicta, in 
contradistinction from those opinions which form the basis of a de¬ 
cision, what is known as the ratio decidendi. So, for instance, 
that portion of MarshalFs opinion in Marbury v. Madison relat¬ 
ing to the right of Mr, Marbury to his commission and the 
duty of the President to deliver the same to him, was, in the 
opinion of some learned authors mere dictum, notwithstanding 
that it was placed in the forefront of the opinion. Since the court 
decided that it had no jurisdiction in the case, it could not, strictly 
speaking, pass on the rights of the litigants involved; and, there¬ 
fore, when it did express an opinion on the subject that opinion 
did not constitute a decision of the court, but merely an expression 
of the opinion of the judges composing the court. It might be 
followed by other judges because of the weight carried by the par- 
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ticular court as the cogency of the reasoning but not because of the 
rule of stare decisis. It would not be binding as a decision, al¬ 
though it might be persuasive as an argument.^ 

It was because of this distinction between a mere dictum and a 
decision, that it was necessary for Marshall to actually declare 
some particular law unconstitutional in order to make his action 
a precedent. Had he merely stated his views in the very words in 
which they are stated in Marhury v. Madison, but without 
^tually declaring some law unconstitutional so as to make the 
invalidity of that law the ratio decidendi of some case, his opinion 
would have been of no more value than that expressed by Judge 
Wilson in his lectures in 1791. 

As Marshall had set out to establish a precedent, it was neces¬ 
sary for him to actually declare a law unconstitutional. Hence his 
action, otherwise inexplicable, of declaring unconstitutional a law 
which was clearly constitutional, and under which his own asso¬ 
ciates had repeatedly acted on the assumption that it was consti¬ 
tutional, as shown in the passages quoted above from Marshall’s 
biographer, a position which will hardly be disputed now. It was 
the fact of decision which made possible Mr. Beveridge’s rhetori¬ 
cal reference to the ^'landmark in American history.” 

But is the decision in Marhury v. Madison the precedent it 
is claimed to be? A careful examination of the case will show 
that it is very far from being all that it is claimed to be by the sup¬ 
porters of the Judicial Power, notwithstanding the fact that Mar¬ 
shall’s opinion on this point is not a mere dictum. 

In order that our readers may see the importance of the dis¬ 
tinction we are about to make, we must dwell a little further on the 
theory of stare decisis and its meaning in our jurisprudence. 

It frequently happens that in order to decide a case the court 
lays down a rule of law in general terms covering the particular 
case as well as other cases which may be different in their facts 
from the case **at bar.” In such a situation the rule of stare decisis 
does not make the case a precedent for all of the cases coming 
within the rule laid down by the court in general or broad terms, 
but only in so far as it was applicable to the facts of the case ac¬ 
tually decided. In other words, when an opinion given in a certain 
case is cited, the weight of the opinion as an opinion goes of course 


Staposition taken by Chief Justice Taft, speaking for the United 
States Supreme Court, in Myers v. United States. 
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to the full extent of the rule laid down in the case cited. But the 
weight of the case as a precedent is limited to the facts in the case, 
even though in deciding upon those facts a general rule had been 
laid down which goes beyond those facts. 

Viewed in this light, the decision in Marhury v, Madison 
is not an adjudication^ in the sense of establishing a precedent, 
that a court may disregard as invalid any law adopted by the legis¬ 
lature which may, in the opinion of the court, be repugnant to the 
Constitution, although that rule is laid down by Marshall in the 
broadest terms imaginable. So far as the decision in Marhury 
V. Madison established any precedent, it only went to the extent 
of deciding that under a written constitution establishing three 
independent and co-ordinate branches of government, and pre¬ 
scribing limitations upon the power of the legislature, and estab¬ 
lishing a court the powers of which are expressly defined in the 
constitution, the legislature has no power either to diminish or to 
increase the powers of that court; and if it attempts to do so, that 
court has a right to disregard such act of the legislature. 

In this connection it must be remembered that the act of Con¬ 
gress in question was not a general law, in the ordinary sense of 
that word, but a law relating particularly to the Judiciary in a 
matter expressly covered by the Constitution itself. Such at least 
was Marshall's own assertion, and his decision proceeded upon the 
assumption. 

One may very well concede that under such circumstances the 
Legislature has no right to diminish, and no power to increase, the 
powers of this court as defined by the Constitution,—and that an 
attempt to do so may be disregarded by that court,—without at 
all being bound to concede that the Judiciary has a general right to 
declare invalid any law of the Legislature repugnant to the Consti¬ 
tution. And certainly no one would have a right to criticize a court 
if, in a case of an increcwe of its powers by the Legislature beyond 
the powers granted to it by the Constitution, the court should 
refuse to make use of such additional powers. And that is all that 
the court actually did in Marhury v. Madison. 

As we consider this point of very great importance we shall 
illustrate it further by taking an analogy from another de¬ 
partment of government. The President of the United States 
does not now claim the right to disregard or to declare invalid any 
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act of Congress which he deems repugnant to the United States 
Constitution. Certainly not after such act has been approved as 
constitutional by the Judiciary. Nevertheless, if Congress should, 
for example, pass a law that the President shall have the 
right not only to call for reports from the heads of depart¬ 
ments, as provided by the Constitution, but also to call upon the 
Vice-President for a report of the transactions of the Senate, the 
President would have a perfect right to say that he would disregard 
such a law as unconstitutional, even though its constitutionality 
has been approved by the Judiciary. And his taking that position 
would not be equivalent to the claim of a general right to disregard 
laws of Congress for alleged repugnancy to the Constitution. He 
could say, and with very good reason, that there is a vital dis¬ 
tinction between the right of Congress to pass laws generally, and 
to pass laws affecting his department. For passing general laws is 
the particular function entrusted to the Legislature by the Consti¬ 
tution itself, while the regulation of the Executive Department 
has been entrusted to the President, under certain limitations in 
the Constitution particularly described. His rights, therefore, as 
given by the Constitution can neither be diminished nor increased. 
Since he is a co-ordinate branch of the Government, he takes his 
powers directly from the Constitution, and has therefore a right to 
disregard any intermeddling by the Legislature with his depart¬ 
ment not warranted by the Constitution. And, a fortiori, he could 
not be criticized if he merely declared that in view of the fact that 
Congress had intended only to confer upon him an additional 
right or power, he did not intend to make use of the right or power 

thus conferred in view of his opinion as to the provisions of the 
Constitution. 


And that is all that the decision in Marbury v. Madison 
amounted to. And that is why Jefferson and his followers found 
no fault with the decision, but only with the opinion. They could 
not very well find fault with the decision, for, as we shall see later, 
the decision as such did absolutely nothing that was contrary to 
the constitutional theory of Thomas Jefferson himself, even on 
Marshall's own reasoning as far as the ratio decidendi of the case is 

concerned. 


As we have already seen, and as we shall see again further 
elow, under the Madison-Jefferson theory, each department of the 
government had a light to construe the Constitution independ- 
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ently of any other department in so far as its own action was con- 
cerned. It certainly would not occur either to Madison or to Jef¬ 
ferson to blame the Judicial Department for refusing to take or 
exercise a power of the constitutionality of which it was itself in 
doubt. Far, therefore, from its being surprising that the Republi¬ 
cans did not attack this decision, it would have been more surpris¬ 
ing, indeed astonishing^ if they had attacked this decision as such. 

The attitude of the Jeffersonians towards the decision in Mar- 
bury V. Madison was best expressed by Nathaniel Macon, 
one of the influential leaders of the Republican party, quoted by 
Mr. Warren in his Supreme Court, that the reasoning and the 
decision in Marhury v. Madison put him in mind of a noted 
member of Congress “who always spoke on one side and voted on 
the other.” Clearly, whatever they might say about the speaking 
in this case, they certainly had no complaint to make against the 
voting, including the voting that the Supreme Court had not, or 
would not exercise, the power to issue a writ of mandamus in an 
original proceeding; and that quite aside from the fact that the 
Republicans probably took the position that Congress never in¬ 
tended by the act in question to give the Supreme Court any such 
power. That there was nothing in the actual decision of Mar¬ 
hury V, Madison which in any way militated against the 
Jeffersonian theory of the Constitution, and that therefore fault 
could be found only with the opinion, was expressly stated by 
Jefferson about eighteen months after the decision in that case, 
when he wrote to Mr. Adams: 

^^Nothing in the Constitution has given them (the Supreme 
Court) a right to decide for the Executive, more than to the Exec¬ 
utive to decide for them, 

“The opinion which gives to the judges the right to decide what 
laws are constitutional, and what not, not only for themselves in 
their own sphere of action, but for the Legislature & Executive 
also in their spheres, would make the judiciary a despotic branch. 

Some apologists for the Judicial Power have attempted to draw 
the conclusion, from the lack of criticism by Jefferson and his 
followers of the decision in Marhury v. Madison, and from ex¬ 
pressions of Jefferson similar to the one quoted above, that 
Jefferson and his followers were themselves in favor of the Judicial 
Power. As a matter of fact, the only thing that this conduct of 
the Republicans and their expressed views prove, is that nothing 
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had been decided in Marbury v, Madison that in any way coun¬ 
tenanced the Judicial Power as we know it today. Of course, 
considerably more than was decided, was said in the opinion ac¬ 
companying the decision. But that received all the criticism that 
was to be expected under the circumstances, and it got considerably 
more later on when it was realized that in this connection the 
opinion may count for more than the decision itself. 



CHAPTER XI 


FROM THE REVOLUTION OF 1800 TO THE WAR OF 1812 

T he tendency noted by Mr. Warren, to regard historic 
events from our own point of view in judging the atti¬ 
tude of their contemporaries towards them, has played 
havoc with the decision in Marbury v. Madison in more ways than 
one. One of its consequences is to regard this decision not only 
as a “landmark so high,” but also as a chasm so deep in American 
history, or at least in American judicial history, as to definitely 
divide the history of the Judiciary in this country into two sec¬ 
tions: the chaotic pre-Marbury days; and the orderly post- 
Marbury era, illumined by the clear and undimmed light of the 
opinion in Marbury v. Madison, In the pre-Marbury days, the 
question of Judicial Power was unsettled—but the Marbury de¬ 
cision settled it once and for all. 

Another result of this way of projecting ourselves backwards 
into the past, is the habit of regarding the decision in Marbury v. 
Madison as an isolated fact, associated only with the appointment 
of John Marshall as Chief Justice, and disconnected from any¬ 
thing else that preceded or accompanied it. It was the great brain 
of John Marshall that produced this marvelous piece of logical 
exposition of the Constitution, which forms the rock upon which 
the Judicial Power in this country is built. Or, again, it was Mar¬ 
shall's great courage that put the thought of his generation on 
this subject into the form of a judicial decision. This, as we have 
seen, is the opinion of Mr. Beveridge, who believes that there was 
nothing novel in the opinion in Marbury v. MadisoUj in so far as 
it expressed an abstract theory, except, perhaps, the form. 

Of late, a more critical examination of the history of that period 
has led many to recognize the fact that Marshall's opinion in 
Marbury v. Madison did not spring suddenly, like Minerva, fully 
panoplied, from the brow of Jove. And both the scholarly his¬ 
torian of the United States Supreme Court and Marshall's own 
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famous biographer recognize the connection between the decision 
in Marhury v. Modi^on and the political history of the times, as 
may be seen from passages from their works quoted above. This 
is particularly true of Senator Beveridge, whose account of the 
events which led up to the decision and of the motives which 
impelled Marshall to make it, has been quoted above at some 
length. 

Nevertheless, both of these scholarly writers cannot divest 
themselves of the present-day importances of that famous de¬ 
cision when discussing the relations and reactions of its contem¬ 
poraries to it. 

Hence the extravagant rhetoric of Senator Beveridge, and the 
equally extravagant, though less rhetorical, estimate of Mr. 
Warren. In reality, the decision in Marbury v, Madison can be 
understood only when taken in connection with all of the sur¬ 
rounding facts and the entire political situation of the time. And 
when so examined, it will be found to have been an event of 


comparatively little significance, notwithstanding the importance 
of the case up to the time of its decision. In fact, it will be found 
that not only was the major portion of the opinion nothing but a 
political pamphlet, a campaign document in the then pending 
struggle between the Federalists and Anti-Federalists; but that 
that portion of it which laid down the theory of Judicial Power 
was in the nature of a rear-guard action intended to cover the 
retreat of the Judiciary before its enemies. 


We have already noted the fact that by the time of the “Revo¬ 
lution of 1800” the Judiciary came to be regarded by both 
Federalists and Anti-Federalists as a purely partisan institution 
—a Federalist party institution. And also, that having been 
routed in the election of 1800, the Federalists decided to retreat 
into the Judiciary Department, and entrench themselves there; 
in the hope, presumably, of being able to so weather the storm. 
That was the frankly avowed purpose of the reorganization of 
the Judicial Department in the last days of the Adams Adminis¬ 
tration. A small detail is interesting in this connection. When 
the Supreme Court was first organized under the original Judiciary 
aw of 1789 that court consisted of six judges. The new bill 
provided that when the first vacancy shall have occurred it should 
not be filled, but that the court should thereafter consist of only 
ve judges. It was understood that the purpose of this bill was 
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to deprive Jefferson of the opportunity of nominating a successor 
to Judge Cushing, whose death or retirement because of illness 
was expected in the near future. Evidently the framers of the 
bill thought their defeat in the election of 1800 a temporary 
affair, and hoped that by depriving Jefferson of the opportunity 
of nominating a judge of the Supreme Court during the four years 
of his presidential term, they could keep the solid front of the 
Federalist Supreme Court intact without a Republican rift. And 
the entire Judiciary Reorganization Bill was evidently con¬ 
structed from that point of view: To provide a safe haven for 
Federalism during the stormy days of the Revolution; and a 
point of vantage from which to make an assault upon their 
enemies after the worst of the storm was over. 

That it should have been regarded from the same point of 
view by the Anti-Federalist was only natural; and this fact could 
not have been overlooked by the leaders of the Federalists, who 
engineered this legislation. It would seem therefore, at first glance, 
that the entire scheme was a futile one, since it should have been 
expected that the Anti-Federalists upon coming into power would 
attempt to overturn this legislation. But this view fails to take 
into account the views of the Federalist leaders as to the consti¬ 
tutional question involved in this legislation and any attempts to 
repeal it. The U. S, Constitution provides that Federal judges 
should serve for life, and that their pay could not be diminished dur¬ 
ing their term of oflSce. It was the unanimous opinion of the Feder¬ 
alist leaders that under these provisions of the Constitution the 
repeal of their Judiciary Reorganization Acts would be impossible. 

It was their settled conviction that once the new judges were 
appointed under the new legislation these judges could not pos¬ 
sibly be turned out of office without a violation of an express 
provision of the Constitution. And they were fully confident 
that the Federal judges themselves could prevent a repeal of this 
legislation by declaring the repealing act unconstitutional and 
then refusing to abide by any Repeal Law should one be enacted. 

It was probably on this account, in order to have a unanimous 
opinion of the Supreme Court on this point, that they were anxious 
that all of the Judges of the Supreme Court should be Federal¬ 
ists. This would account for the peculiar provision with reference 
to the next vacancy on large political grounds, rather than by a 
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petty desire to annoy Jefferson, as has been assumed by most 
historians. 

But the Federalists had evidently underestimated the power 
and daring of their opponents. For no sooner did the new Re¬ 
publican Congress assemble than measures were taken to repeal 
the great Judiciary Reorganization scheme upon which the Fed¬ 
eralists had laid such great hopes. The debate upon these Repeal 
Bills was one of the greatest ever held in the United States Con¬ 
gress, and one of the most interesting. But the debate was not 
confined to the Halls of Congress. It was carried on throughout 
the length and breadth of the land, in the public press and in 
private correspondence. All kinds of arguments were used, from 
mere arguments against the constitutionality of the proposed 
legislation, to threats of having the laws actually declared uncon¬ 
stitutional by the Judiciary, and to secession by the New England 
states in the event of their passage. 

Both sides, however, were equally determined; and the Re¬ 
publicans answered the threat of having the laws declared 
unconstitutional by the counter-threat of having all the Federal¬ 
ist judges, including the Judges of the Supreme Court, impeached 
if they did so. And neither side was indulging in mere empty 
threats. At least up to the point of secession. The Federalists 
had no doubt that the Supreme Court would declare the Repeal 
Act unconstitutional, and the Republicans fully intended to im¬ 
peach the judges who did so. For the Federalists had no doubt 
of the unconstitutionality of the Repeal Act, and the Anti-Feder¬ 
alists had no doubt of the fact that the Judiciary had no right to 
declare a law unconstitutional. For the question was not, then, 
conceived as one of interpreting the Constitution, but as one of 
making it, in the same manner as the “constitution^^ is made in 
England, for instance. 

It was natural that in such a debate the entire theory of 
Government and the place of the Judiciary within it should be 
discussed from every angle. The arguments for and against de¬ 
mocracy, and for and against the Judicial Power, the nature of 
Constitutional Government and the question of Supreme Au¬ 
thority within it, were therefore gone over again and again. 

Gouverneur Morris, now United States Senator from New 
York, declared in the Senate: “Governments are made to provide 
against the follies and vices of men. . . . Hence, checks are re- 



238 


GOVERNMENT BY JUDICIARY 

quired in the distribution of power among those who are to exer¬ 
cise it for the benefit of the people.’^ The most efficient of these 
checks was the power given the National Judiciary—''a check of 
the first necessity, to prevent an invasion of the Constitution by 
unconstitutional laws—a check which might prevent any faction 
from intimidating or annihilating the tribunals themselves.” 

To this Senator Mason of Virginia replied that under the 
Constitution, the Judiciary had no constitutional authority to 
control the other departments of the Government”; and that 
since government is instituted for the good of the people the 
Judiciary ought not to be independent of the people themselves, 
which it would be if it had the ultimate power to dictate to both 
Legislature and Executive as to the meaning of the Constitution. 

Senator Breckinridge of Kentucky, who was one of the prin¬ 
cipal leaders in this debate, said: 

I did not expect, Sir, to find the doctrine of the power of the 
courts to annul the laws of Congress, as unconstitutional, so seri¬ 
ously insisted on ... / would ask where they got that 'power, and 
who checks the courts when they violate the constitution? . . . 

Js it not extraordinary, that if this high power was intended, it 
should no where appear? , , , 

Never were such high and transcendent powers in any govern- 
Tnent (niuch less in one like ours, composed of powers specially 

defined) claimed or exercised by construction only. . . • 

To make the constitution a practical system, this pretended 
power of the courts to annul the laws of Congress cannot possibly 
exist. My idea of the subject, in a few words, is, that the con¬ 
stitution intended a separation of the powers vested in the three 
great departments, giving to each exclusive authority on the sub¬ 
jects committed to it. , . . That those who made the laws are 
presumed to have an equal attachment to, and interest in the 
constitution; are equally bound by oath to support it, and have 
an equal right to give a construction to it. 

That therefore the legislature have the exclusive right to in¬ 
terpret the constitution, in what regards the law-making power, 
and the judges are bound to execute the laws they make. For the 
legislature would have at least an equal right to annul the deci- 
sions of the courts, founded on their construction. ... of the con¬ 
stitution, as the courts would have to annul the acts of the 
legislature, founded on their construction. ... I ask then, if gentle¬ 
men are prepared to admit, that in case the courts were to declare 
ynur revenue, impost and appropriation laws unconstitutional, that 
they would thereby be blotted out of your statute book, and the 
operations of your government be arrested? ... Let gentlemen 
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consider well before they insist on a power in the judiciary which 
places the legislature at their feet”^ 

In the House of Representatives the debate took a similar 
course. James A. Bayard, the Federalist leader of the House, led 
the debate on the Federalist side. According to Senator Bever¬ 
idge, Bayard—“Again and again, restated, and with power and 
eloquence, all the arguments to support the supervisory power of 
courts over legislation. At last he threatened armed resistance if 
the Republicans dared to carry out their plans against the Na¬ 
tional Judiciary. ‘There are many now willing to spill their blood 
to defend that Constitution. Are gentlemen disposed to risk the 
consequences?’ Destroy the independence of the National Judi¬ 
ciary and ‘the moment is not far when this fair country is to be 
desolated by civil war.’ ” (Beveridge, Marshall, III, p. 82) 

The speech of the Federalist leader of the House was replied 
to by the leader of the Republicans, the famous John Randolph 
of Roanoke. Giving the official theory of the Republican party, 
he declared that the proper restraint upon Congress was not to 
be found in the pretended power of the Judiciary to veto legisla¬ 
tion, but in the people themselves, who at the ballot box could 
“apply the Constitutional corrective.” “That is the true check— 
said he— every other is at variance with the principle that a free 

^ This debate illustrates the great care with which contemporary expressions of 
opioion must be scrutinized, and the great danger which lurks in deductions made 
from stray expressionj*. Note, first, that there were evidently three different posi¬ 
tions taken in the debate—all supposed to be based on the theory of the division 
of powers: 

(1) The extreme Federalist position that the courts are the special interpreters 
of the Constitution. But not all the Federalists seem to have held to it. It may 
be noted in this connection that there is nothing in Marshall’s opinion in Marbury 
V. Madison to show that he ever held to it. 

(2) The position that each department has a right to decide for itself as to the 
meaning of the Constitution—the decision of each within its own sphere being final. 
This was hold by what might be called the “centre," composed of moderate Federal¬ 
ists and moderate Republicans. 

, (3) The extreme Republican position that, the making of laws being the par¬ 

ticular function of the Legislature, the judges arc bound to enforce all laws. And 
even here two shades of opinion must be distinguished, for there were undoubtedly 
some among those who participated in the debate who would distinguish between 
general laws and laws affecting the powers of a co-ordinate department of govem- 
such laws, for instance, as were involved in Marbury v. Madison —although 
this distinction may not have been made clear in this debate. 

There is some ground for the belief that Madison and Jefferson held to the ex¬ 
treme Republican view. Or, rather, that their views developed from the moderate 
to this extreme Republican position. It is interesting to note also that but for the 
last paragraph, one would have assumed that Brcckcnridgc held to the second or 
moderate view; whereas he, in reality, held to the third, or extreme Republican 
view. It is clear that Randolph and the majority of Republicans held to this la.st 
view. (Debates in the Congress of the United Slates, Albany, 1802, pp. 236-239) 
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people are capable of self govermnent.” And referring to the 
threat that if the Repeal Bill were passed it would be declared 
unconstitutional by the Supreme Court, he said: 

“But, Sir, if you pass the law, the judges are to put their veto 
upon it by declaring it unconstitutional. Here is a new power of 
a dangerous arid uncontrollable nature contended for. The deci¬ 
sion of a constitutional question must rest somewhere. Shall it be 
confided to men irnmediately responsible to the people, or to those 
who are irresponsible?. . , From whom is a corrupt decision most 
to^ be feared? , , , The power which has the right of passing, 
without appeal, on the validity of your laws, is your sovereign. 

. . . Are we not as deeply interested in the true exposition of 
the constitution as the judges can be? Is not Congress as capable 
of forming a correct opinion as they are? Are not its members act- 
mg under a responsibility to public opinion, which can and will 
check their aberrations from duty?” 

And referring to the claim that the judges are the proper pro¬ 
tectors of the people against unjust laws, he pointed out that the 
Federal judges had failed to protect the people when the Federalist 
Congress had passed unconstitutional laws, and had generally 
shown themselves the willing tools of tyranny. And then he 
added, in words which now sound almost prophetic: 

No, Sir, you may invade the press; the courts will support 
you, will outstrip you in zeal to further this great object; your 
citizens may be imprisoned and amerced; the courts will take care 
to see it executed; the helpless foreigner may, contrary to the 
express letter of your constitution, be deprived of compulsory 
process for obtaining witnesses in his defence; the courts, in 
their extreme humility, cannot find authority for granting it.” 

He wound up his argument by declaring that if the rights of 
the courts to declare acts of Congress unconstitutional be admitted, 
Congress itself would be reduced to a debating society; 

For the amusement of the public, we shall retain the right of 
debating but not of voting/* 

Referring to this debate, Senator Beveridge says in his Life of 
John Marshall: 

All the reasons for the opinion which John Marshall, exactly 
one year later, pronounced in Marhury v. Madison were given 
during this debate. Indeed, the legislative struggle now in prog¬ 
ress and the result of it, created conditions which forced Marshall 
to execute that judicial cmip d'etat/* 
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The “result” of this legislative struggle was the Repeal Act. 
which undid the entire work of the Federalists in their Judiciary 
Reorganization scheme, by abolishing the new Circuit Courts 
created by the Circuit Court Bill, and sending the judges of the 
Supreme Court back to circuit duty. In addition, the Republicans 
passed a measure which had the effect of abolishing the sessions 
of the Supreme Court for eighteen months. It is claimed that 
this was done in fear that if the intervening terms of the Supreme 
Court were not abolished, the Supreme Court would probably 
declare the Repeal Act unconstitutional at its very next term— 
and the Republicans wanted time to take proper measures against 
such an eventuality. Whether or not that was the actual inten¬ 
tion, there can be no doubt that between the passage of the Repeal 
Act in March, 1802, and the next term of the Supreme Court in 
February, 1803, the Federalist forces became thoroughly demoral¬ 
ized and the Judiciary beat a hasty retreat. Marshall was there¬ 
fore compelled to be satisfied with a paper coup d*etat instead of 
a real one. In fact, if the decision in Marbury v. Madison be 
properly appraised as to its meaning when made, it was more like a 
proclamation of a pretender to the throne than like a coup d’etat. 
Although, when, eventually, there was a Restoration of the Ju¬ 
diciary, or, rather, a real accession to power for the first time after 
another Revolution, it officially dated its reign from the formal 
proclamation of its pretensions, as is quite usual in such cases: 
Officially Charles II reigned during the entire period of the Com¬ 
monwealth, and Louis XVII is supposed to have reigned while 
Napoleon was Emperor of France. 

For the time being, however, the decisiveness of the defeat 
inflicted upon the Federalists by the Revolution of 1800, and their 
complete demoralization as a consequence of that defeat, was not 
35 yet fully realized. Most of the leaders expected that the Judi¬ 
ciary, with Marshall at its head, would rally the beaten host, and 
make a last stand in the Supreme Court by declaring the Repeal 
Laws unconstitutional. Marshall, at least, was fully equal to the 
emergency, and was ready to declare the Repeal Laws unconstitu¬ 
tional and take the consequences. But the other judges of the 
Supreme Court thought discretion the better part of valor, and 
refused to follow the intrepid leader—at least, that is the view of 
Marshall’s distinguished biographer. 

In discussing this episode of our history Mr. Beveridge says: 
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When the Republicans repealed the Federalist Judiciary Act 
of 1801, Marshall had actually proposed to his associates upon 
the Supreme Bench that they refuse to sit as circuit judges, and 
risk the consequences.’ By the Constitution, he said, they were 
Judges of the Supreme Court only; their commissions proved that 
they were appointed solely to those offices; the section requiring 
them to sit in inferior courts was unconstitutional. The other 
inembers of the Supreme Court, however, had not the courage to 

heroic course Marshall recommended. They agreed 
that his views were sound, but insisted that, because the Ellsworth 
Judiciary Act had been acquiesced in since the adoption of the 
Constitution, the validity of that act must now be considered as 
established. So Marshall reluctantly abandoned his bold plan, 
^ j autumn of 1802 held court at Richmond as circuit 

judge. To the end of his life, however, he held firmly to the opinion 
that m so far as the Republican Judiciary Repeal Act of 1802 

deprived National judges of their offices and salaries, that legisla¬ 
tion was unconstitutional.” 

But this tells only half the story, and the least important half 
at that. Although what it tells is very interesting in itself. And 
for two reasons; If what Mr. Beveridge says is true as to the opin¬ 
ions of the other judges, it constitutes a very serious indictment 
against all the Associate Judges of the Supreme Court at that 
time, who preferred to carry out an unconstitutional law rather 
than risk the consequences.” But the question goes deeper than 
the mere question of the courage of the particular judges. It is a 
matter affecting the whole problem of the Judicial Power, since 
the entire argument in favor of giving judges the right to declare 
laws unconstitutional is based on the assumption that they are a 
superior breed of men who are never afraid of “risking the conse¬ 
quences in the performance of their duty. 

Nor is the indictment only against Marshall’s associates; it is, 
in fact, against Marshall himself. For, surely—there was nothing 
to prevent Marshall from setting the example of refusing to exe¬ 
cute an unconstitutional law, and risking the consequences for 
himself. Or, is it possible that Marshall’s boasted courage went 
only to the extent of issuing paper manifestoes? Such is the 
opinion at least of one historian on the subject, who is otherwise 
a great admirer of Marshall as the founder of the Judicial Power. 
And a careful examination of the entire situation not only sus¬ 
tains that view, but irresistibly leads to the conclusion that the 
paper manifesto issued by Marshall in Marbury v. Madison was 
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itself partly a design to cover the retreat of the Judiciary and 
partly intended to give the retreating Judiciary encouragement, 
to help them keep up their spirits in time of defeat. It was, in 
fact, the manifesto of a deposed king in full flight announcing 
that, notwithstanding the flight, he is still the ruler of his kingdom. 

The repeal legislation in question consisted of two parts: It 
abolished the new Circuit Courts created by the Federalist legis¬ 
lation of 1801, and it restored the Circuit Court duty of the Su¬ 
preme Court Judges contained in the Ellsworth Judiciary Act of 
1789, which had been abolished by the Judiciary Reorganization 
Act of 1801. It is the latter part only that was involved in the 
discussion of the judges as to whether they should hold court 
under the new Republican legislation, and it is only as to this 
part of that legislation that Marshall’s associates had the excuse 
that it had been acquiesced in since the court was first organized 
and should therefore not be questioned now. Also, these same as¬ 
sociates of Marshall’s evidently had no objection to declaring 
Section 13 of the Ellsworth Judiciary Act unconstitutional in 
Marbury v. Madison. It evidently made a difference to Mar¬ 
shall’s associates on the Supreme Bench whether the declaration 
led to a decision that would be acceptable to the Republicans or 
one that would be considered by them as rebellion; and that 
Marshall himself was evidently affected by these considerations. 

All of this clearly had no reference whatever to that part of 
the repeal legislation of the Republicans which abolished the 
Circuit Courts, and it is that part of it which drew the fire of the 
Federalists in discussing the unconstitutionality of the repeal leg¬ 
islation. That part of the Repeal legislation was incomparably 
the more important, and it is that part of it which was undoubt¬ 
edly unconstitutional, if any part of it was so. And it is that part 
of it which is referred to in Mr. Beveridge’s last sentence, when 
he says that Marshall “to the end of his life” held the Republican 
legislation of 1802 to be unconstitutional. 

And there was certainly nothing in the way of “acquiescence” 
which could have stood in the way of the Supreme Court declar¬ 
ing that part of the Repeal legislation of 1802 unconstitutional. 
Why, then, was this law never declared unconstitutional? 

The historians of the Judicial Power usually gloss over this 
painful episode in the history of our Judiciary in silence, or dis¬ 
pose of it by some vague and meaningless phrase. All but one— 
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who will be considered later. Mr. Beveridge, after having assured 
us of Marshall’s personal courage, and after putting the blame 
upon the other judges, proceeds to explain why nothing was done 
about that part of the repeal legislation of 1802 which was not 
involved in the Associates’ excuse: 

Had the circuit judges, whose offices had just been taken from 
them, resisted in the courts, Marshall might, and probably would, 
have seized upon the issue thus presented to declare invalid the 
act by which the Republicans had overturned the new Federalist 
Jumciary system. Just this, as we have seen, the Republicans 

rtherefore had so changed the sessions 
01 the bupreme Court that it could not render any decision for 

^ after the new Federalist courts were abolished. 

Certain of the deposed National judges had, indeed, taken 
s eps to OTing the 'revolutionary’ Republican measure before the 
Supreme Court, but their energies flagged, their hearts failed, and 
eir only action was a futile and foolish protest to the very Con¬ 
fess that had wrested their judicial seats from under them. 
Marshall was thus deprived of that opportunity at the only time 
he could have availed himself of it.” 

Again somebody else’s courage had failed. But why should 
it have, with the great leader there, ready for the fray, and un¬ 
doubtedly ready for giving the signal of battle, if on battle 
bent? As a matter of fact, the statement contained in Mr. Bever¬ 
idge’s last sentence is nothing less than a perversion of historic 
facts. Not only was Marshall not deprived of the opportunity 
to declare the Repeal Act unconstitutional “at the only time he 
could have availed himself of it,” but as a matter of fact, the 
opportunity had been shoved right under his nose and he de¬ 
liberately shoved it aside. That opportunity was given to Mar¬ 
shall and the entire Supreme Court in the case of Stuart v. Laird, 

which was decided by the Supreme Court within a week of 
Marhury v. Madison. 

Stuart V. Laird was tried originally at circuit before Marshall 
himself, and came up to the Supreme Court on an appeal from 
his decision. In the Supreme Court, the opinion was given by 
Judge Paterson, Marshall himself refraining from giving any 
opinion because he had sat in the case in the court below. But 
the Supreme Court only affirmed Marshall’s own decision given 
in the lower court; and we must assume that he was satisfied also 
with the opinion given by the Supreme Court in affirming his de- 
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cision. Had he been dissatisfied he would not have hesitated to 
give his dissenting views, as did Judge Paterson, when his de¬ 
cision was reversed in Ware v. Hylton. 

We have no record of the arguments as presented in the court 
below; nor of the opinion of the court, if any was given. But we 
do know that in the opinion of the eminent counsel who argued 
the case in the Supreme Court the entire scope of the Republican 
Repeal legislation was involved. The case was argued in the Su¬ 
preme Court by Charles Lee, who had been Attorney-General 
under Adams—the same Lee who was counsel for the plaintiff in 
the Marbury case, and who did not raise the question of uncon¬ 
stitutionality in that case. But in this case he based his principal 
point on the alleged unconstitutionality of the repeal legislation, 
particularly that part of it which abolished the Circuit Courts, 
on which he dwelt at great length. 

What did Marshall and the Supreme Court do with this great 
opportunity? The Supreme Court refused to take the opportu¬ 
nity, and deliberately evaded the issue thus squarely presented 
to it. 

And it did this in the most ignominious way possible: It simply 
Ignored Lee’s major argument,—the unconstitutionality of that 
portion of the repeal legislation which abolished the new Circuit 
Courts. Pretending, then, that Mr. Lee’s argument was directed 
only to that part of the repeal legislation which put Circuit 
Court duty upon the Supreme Court Judges, which that legisla¬ 
tion had in common with the old Ellsworth Judiciary Act, the Su¬ 
preme Court proceeded to declare that: 

“To this objection, which is of recent date, it is suflScient to 
observe, that practice and acquiescence under it for a period of 
several years, commencing with the organization of the judicial 
system, affords an irresistible answer, and has indeed fixed the 
construction. It is a contemporary inteipretation of the most 
forcible nature. This practical exposition is too strong and obsti¬ 
nate to be shaken or controlled. Of course, the question is at rest, 
and ought not now to be disturbed.” 

And so the great unconstitutional and “revolutionary” legisla¬ 
tion of the Republican Congress of 1802, which according to the 
leading Federalist lawyers ripped the very foundations from under 
the Constitution, became constitutional. But not by default, as 
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Mr. Beveridge would have us believe, but by the affirmative 
actions of Marshall and his associates. 

This incident has been discussed here at length primarily be¬ 
cause it puts Marbury v. Madison in its true place as a historical 
incident, and proves conclusively that that famous opinion was 
intended to be, as it actually was, a mere paper declaration. But 
Stuart V. Laird is also interesting in itself as a commentary upon 
our constitutional system. Evidently we may still live under 
unconstitutional laws, notwithstanding the guardianship of the 
Judiciary. An unconstitutional law may become constitutional 
by default, or because the judges have not the courage to declare 
it unconstitutional. And this even with such able and coura¬ 
geous judges as Marshall on the Bench. 

A law may also become constitutional by prescription, as was 
the Ellsworth Judiciary Law according to the decision in Stuart v. 
Laird. The judges acted under it for a number of years, either 
through wilfulness or ignorance. They either knew it was uncon¬ 
stitutional and wilfully ignored that fact. Or they did not know 
about it—such a thing evidently being quite possible under our 
system. But whether they acted from ignorance or wilfulness, 
their action became binding upon their successors—the law having 
become constitutional by lapse of time. In view of what Mr. 
Beveridge tells us as to the real opinion of the judges on this 
point, their official excuse about the “contemporary interpretation 
of the most forcible nature” is mere camouflage. Evidently this 
contemporary interpretation was not of a sufficiently forcible na¬ 
ture to influence the actual opinion of the judges. For Mr. Bev¬ 
eridge assures us that, notwithstanding this alleged “contemporary 
interpretation,” the judges really believed the law to be uncon¬ 
stitutional, and Marshall actually favored their refusal to act under 
it because of its alleged unconstitutionality. The actual decision 
in Stuart v. Laird was therefore either sheer pretense born of 
cowardice; or it means that the judges believed that, notwith¬ 
standing their own opinion as to its unconstitutionality, the la^ 
had actually become constitutional by lapse of time or “prescrip¬ 
tion.” 

Now, this may fit in with other theories of the Judicial Power. 
With that of Madison, for instance; as we shall have occasion to 
see later. It certainly does not fit in with Marshall's theory, 
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announced only the week before—with the concurrence of the 
entire court—that an unconstitutional law is absolutely void. 

By refusing Mr. Marbury his mandamus against Madison, and 
by refusing to declare unconstitutional the Repeal Act whereby 
the Republicans abolished the United States Circuit Court, the 
Supreme Court Judges saved themselves from impeachment. But 
that was not the end of the struggle. While the judges were in 
full retreat, they were doing considerable backfiring which was 
very irritating to Jefferson and the other Republican leaders. 
There were, for instance, the pretensions of Marshall and his as¬ 
sociates as stated in the opinion in Marbury v. Madison. Jeffer¬ 
son and his associates in the leadership of the Republican party 
therefore decided to take retaliatory measures against the judges 
whenever their conduct warranted it. Some of the judges evi¬ 
dently did not know they were beaten; or at least did not under¬ 
stand the consequences of being beaten—with the result that a 
number of them were actually impeached. The most important 
of the impeachment proceedings was that against Associate Jus¬ 
tice Chase of the United States Supreme Court—the only instance 
in the history of the country of a member of the United States 
Supreme Court being impeached. 

The impeachment of Judge Chase is important, however, not 
only because of the fact that he was a member of the Supreme 
Court, but because it had a bearing on the Jeffersonian theory of 
the Constitution—which, as we have already stated, was the 
accepted theory of the Republican party, including such men as 
James Madison, the Father of the Constitution. Before proceed¬ 
ing to a discussion of the impeachment proceedings against Chase, 
we shall, therefore, take this opportunity to refer to an action and 
quote a statement made by Jefferson, while President of the 
United States, which most clearly illustrate this theory of the 
Constitution. The action was taken while the impeachment pro¬ 
ceedings against Chase were being prepared, that is, during the 
year 1804, and consisted of a pardon of some persons who were 
still serving sentences for conviction under the Sedition Law. The 
pardon itself was not important as a political event, as Jefferson^s 
opposition to the Sedition Law and the prosecutions thereunder 
were well known. But the reasons given for these pardons are of 
e greatest importance in our connection, as they could not pos- 
si ly be given by any President after the establishment of the 
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Judicial Power, In a letter to Mrs. John Adams, dated September 
11th, 1804, Jefferson said, referring to these pardons: 

“The Judges, believing the law constitutional, had a right to 
pass a sentence of fine and imprisonment; because that power was 
placed in their hands by the Constitution. But the Executive, 
believing the law to he unconstitutional, was bound to remit the 
execution of it; because that power has been confided to him by 
the Constitution. The instrument meant that its co-ordinate 
branches should be checks on each other. But the opinion which 
gives to the Judges the right to decide what laws are constitu- 
twnal, and what not, not only for themselves in their own sphere 
of action, but for the Legislative and Executive also in their 
spheres, would make the Judiciary a despotic branch.” 

As we have already stated, it is because of this conception of 
the Constitution that Jefferson did not and could not criticize the 
decision in Marbury v. Madison; not even that portion of it 
whereby the court considered itself powerless to issue a writ of 
mandamus, even though in so doing they asserted the right to dis¬ 
regard an Act of Congress which they believed had placed that 
power in their hands. And it is because of this conception of the 
Constitution that Jefferson was bound to and did condemn the 
opinion in Marbury v. Madison, if, and in so far as, the court pre¬ 
sumed to declare the meaning of the Constitution either to the 
Legislature or to the Executive. 

This conception of the Constitution, while sound theoretically, 
had one practical defect—^the defect pointed out by Madison in 
1788 namely, that in most cases it left the Judiciary the masters 
of the situation, even if they kept strictly within their own 
sphere; for most laws provide for justiciary matters, and in such 
matters the construction of the judges is the final construction. 
And since the judges are appointed for life, and are not respon¬ 
sible to the people, this was a serious blemish from the Madison- 
Jeffersonian point of view. Hence Madison^s complaint against 
those who did not see the wisdom of his plan for a Council of 
Revision, which was evidently intended to be a substitute for the 
right of the judges to declare laws unconstitutional even for them¬ 
selves. But Jefferson and the other Republican leaders did not 
think that the Constitution left the judges utterly irresponsible. 
For while the judges were not responsible to the people directly, 
Jefferson and his associates believed that they were made respon- 
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sible to the people indirectly through the process of impeachment 
which had been placed in the hands of Congress. It was the Jef¬ 
fersonian theory that impeachment was not a criminal proceeding 
designed to punish judges who committed crimes and misde¬ 
meanors, since judges and other public ofiScers were amenable to 
the ordinary processes of the law. Impeachment, they believed, 
was a political corrective against judges and other public officers 
who deliberately and persistently misconstrued either the Consti¬ 
tution or the laws, or otherwise abused or misused the powers 
granted them by the Constitution. In other words, they believed 
that impeachment was a method of removal for political offenses, 
placed by the Constitution in the hands of the representatives of 
the people over all officers of the government, including judges, to 
be used against them when their behavior became obnoxious to 
the community. In order that this process should not be used for 
partisan purposes or on slight provocation, the procedure was 
hedged about with many difficulties: The proceedings must in¬ 
itiated by the House of Representatives, while the trial is to be 
by the Senate, and a two-thirds majority is required for conviction 
and removal. But it is, nevertheless, in its essence a political pro¬ 
ceeding, designed primarily to rid the public service of faithless 
servants of the people. In order to be amenable to the process of 
impeachment the act charged need not, therefore, be such as to 
involve either the violation of a statute or moral turpitude. The 
deliberate assumption of powers not granted by the Constitution, 
if persisted in, would be an impeachable offense under this theory, 
even if done with the best intention and in fuU belief that the 
conduct was authorized by the Constitution. 

Of course, mere opinion as to where the Constitution lodged a 
certain power could not be considered an impeachable offense. 
Hence, the opinion in Marbury v. Madison was not an impeach¬ 
able offense. But a refusal to execute the Repeal Laws for alleged 

unconstitutionality would have been,—or at least might have 
been. 

That, however, did not mean that no statement made by a 
judge could possibly be ground for impeachment. Quite the con¬ 
trary. If the statement were such that it amounted to a political 
act it might be ground for impeachment. It was just such action 
on the part of Judge Chase that gave rise to the impeachment 
proceedings against him. Judge Chase seems to have been a 
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rather peculiar individual—given to frequent changes of views, 
and to even more frequent outbursts of ill-temper. We have al¬ 
ready seen the rather queer recommendation which Washington's 
friend McHenry gave him when he asked Washington to appoint 
Chase to a post on the Federal Bench. That letter of recom¬ 
mendation indicated that Mr. Chase’s career up to his appoint¬ 
ment to the Supreme Court had been a somewhat unsteady one, 
to say the least. And his career as a judge on the Supreme Bench 
proved that his errors and infirmities were not all in the past. As 
to his personal character, we may cite the opinion of District 
Judge Peters, who said that of all the judges with whom he had 
to sit he disliked most to sit with Mr. Justice Chase, because of 
his frequent outbursts of ill-temper. 

From the point of view of the Bar these outbursts must have 
been considered even more serious, since it was the Bar that suf¬ 
fered most from them. Chase was therefore cordially disliked 
by the lawyers who practiced before him. But the worst of all his 
offenses was his intense partisanship, which made him forget the 
dignity of his position as well as the rights of attorneys and liti¬ 
gants before him. It was only natural that he should be one of 
the most rabid enforcers of the Sedition Law; and it was his 
conduct during prosecutions under that law that gave most of¬ 
fense. From that time he was a marked man with the Republi¬ 
cans. It is doubtful, however, whether they would have attempted 
to impeach him for offenses committed before they came into 

power, if he had not given fresh offense by his conduct while they 
were in power. 

It is interesting in this connection to note the evolution of 
Mr. Justice Chase’s views on the subject of the Judicial Power. 
Our readers will recall his repeated expressions of doubt as to the 
existence of the power in the Federal Judiciary to declare a law of 
Congress unconstitutional; and his repeated assurances that if 
such a power did exist he would not exercise it except in a very 
clear case. But doubts and assurances, notwithstanding, he joined 
with Marshall in the decision of Marbury v. Madison, which de¬ 
clared unconstitutional Section 13 of the Ellsworth Judiciary Law 
under circumstances which throw doubts even on Marshall’s bona 
fides in his declaration that it was unconstitutional. But Mr- 
Justice Chase could not have had even a doubt as to its consti¬ 
tutionality, for the reasons so ably explained by Marshall's bi- 
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ographer, and which are evident to any one who has examined 
that case with any degree of care. But not only did Chase join 
Marshall in declaring a law unconstitutional on the flimsiest 
grounds imaginable; he was the only one of Marshall’s associates 
who was willing to declare the Repeal Legislation of 1802 uncon¬ 
stitutional, because it imposed Circuit Court duties on the judges 
of the Supreme Court. This despite the fact that he himself had 
for years held Circuit Courts under the Ellsworth Judiciary Act, 
never for a moment doubting the constitutionality of that law. 

It should be remembered that this is the law which the Su¬ 
preme Court expressly declared constitutional in Stuart v. Laird 
only a week after the decision in Marhury v. Madison. In that 
case the Supreme Court dismissed the entire argument against 
the constitutionality of the law imposing circuit duty upon Su¬ 
preme Court Judges almost with a shrug of the shoulders and an 
“of course”; and Mr. Justice Chase joined in that decision. But 
before it was decided to declare the law constitutional, as a matter 
“of course,” Chase was convinced that it was unconstitutional, and 
expressed his earnest hope that the other judges would agree with 
him and refuse to hold circuits. 

As to his courage, it is sufficient to say that he was willing to 
stand by his convictions only if the other judges did likewise. So 
that his joining in the decision of Stuart v. Laird was evidently 
due not to any convincing arguments presented on the other side, 
but to his declining to take the risk of acting single-handed on his 
own convictions. In his reply to Marshall’s request of his associ¬ 
ates for an expression of their views on the subject, Chase, after 
giving his views as outlined above, added: 

“The burthen of deciding so momentous a question, and under 
the present circumstances of our country, would be very great on 
all the Judges assembled, but an individual Judge, declining to 
take a Circuit, must sink under it. I believe a day of severe trial 
IS fast approaching for the friends of the Constitution; and we, 

I fear, must be the principal actors, and may be sufferers, therein.” 

But evidently, he was willing to be the sufferer only if his as¬ 
sociates, at least, would be in the same boat. Alone, he absolutely 
refused to “sink” for the Constitution, 

Having bowed to the storm to the extent of performing Circuit 
Court duty under the Repeal Law and formally holding that law 
constitutional, Chase evidently thought it safe enough to indulge 
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himself in one of his political harangues in the form of a charge 
to a grand jury. So about two months after the decision in Stuart 
V. Lairdj he took occasion to deliver a long political charge to a 
grand jury in Baltimore, in which he expressed his views on the 
state of the country in general and on certain State and Federal 
legislation in particular. In this charge he attacked the Repeal 
Legislation, which he did not dare to pronounce unconstitutional, 
when called upon to act upon it, as destro 3 dng “the independence 
of the National Judiciary.” He also attacked the new State Con¬ 
stitution of Maryland, particularly because it contained a pro¬ 
vision for manhood suffrage, which he said would:—“certainly and 
rapidly destroy all protection to property and all security to per¬ 
sonal liberty, and our republican Constitution will sink into a 
mobocracy.” 

For this terrible thing, the introduction of manhood suffrage, 
Jefferson and the Republicans were held responsible. 

The modern doctrines—said Mr. Justice Chase—by our late 
reformers, that all men in a state of society are entitled to enjoy 
equal liberty and equal rights, have brought this mighty mischief 
upon us, and I fear that it will rapidly destroy progress, until peace 
and order, freedom and property shall be destroyed.” 

On January 6th, 1804, the House of Representatives appointed 
a committee “to enquire into the judicial conduct of Samuel 
Chase, one of the Associate Justices of the Supreme Court of the 
United States, and to report their opinion whether the said Samuel 
Chase hath so acted in his judicial capacity as to require the inter¬ 
position of the constitutional power of the House.” 

A year later the House of Representatives voted to impeach 
Judge Chase, and named a Committee of Managers to conduct 
the trial, headed by John Randolph of Roanoke. The committee 
prepared articles of impeachment containing eight counts. If* 
speaWng of the grounds of Judge Chase’s impeachment, Mr. War¬ 
ren, in his Supreme Court, says: 

The acts for which he was now to be impeached certainly did 
not arise out of corrupt or improper motives; neither were they 
intentionally arbitrary or illegal; nor were they ^prompted by a 
spirit of persecution and injustice’ as charged; but they were 
undoubtedly such acts as a calm and scrupulous Judge would not 
nave committed. It is unnecessary to recite them in detail. In 
general, they consisted of legal rulings and course of conduct to- 



253 


REVOLUTION OF 1800 TO WAR OF 1812 

^rds the defendants and their attorneys in the trials of John 
Fries and Janies Callender in 1800; of his unsuccessful attempt to 
secure an indictment under the Sedition Law in Delaware; and 
of his charge to the grand jury in Baltimore in 1803. Of all of 
these, the last only would, in calmer days, have been deemed a 
ground of impeachment.” 

The impeachment trial opened on February 4th, 1805, Judge 
Chase appearing by five of the most famous lawyers of the day; 
three of them, at least, famous political lawyers—Luther Martin, 
Robert G. Harper, and Charles Lee, of Marbury v. Madison and 
Stuart V. Laird. 

The trial lasted nearly a month, the vote being taken on 
March 1st, 1805. Chase was found not guilty on five of the arti¬ 
cles, and guilty on three, but the vote of guilty was by less than 
the two-thirds majority required by the Constitution. The Senate 
consisted of thirty-four Senators, and only nineteen voted for 
conviction on any one article. Of the thirty-four Senators, twenty- 
five were Republicans and only nine were Federalists, but six of 
the Republicans refused to vote for conviction on the ground that 
the matters proven against Chase did not amount to a crime. 
The impeachment proceedings thus failed, because Jefferson was 
unable to hold all of his followers to his theory of the place of 
impeachment in the scheme of government provided by the United 
States Constitution. 

This defeat of Jefferson on the place of impeachment within 
the scheme of our government was a much greater event in the 
subsequent development of the Judicial Power than the opinion 
ivi Marbury v. Madison. Besides, impeachment was thereby de¬ 
prived of the meaning which the Framers of the Constitution had 
evidently intended to give it in so far as it had been expected to 
be a check upon political misconduct. Jefferson referred to im¬ 
peachment sometime later as *‘a farce which will not be tried 
again”; and his prediction proved correct. The only other time 
when it was tried against an important officer was in the impeach- 

President Johnson, and that ended exactly as did the 
Chase impeachment. 

But the impeachment proceedings against Justice Chase made 
a deep impression upon the Federal Judiciary, and many of them 
fi owed the white feather. One of these was District Judge 
Richard Peters, who had sat with Judge Chase in the trial of Fries 
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and Callender, and whose possible impeachment was discussed 
when the impeachment proceedings against Chase were in prepa¬ 
ration. Judge Peters was so scared by the mere talk of his im¬ 
peachment, that he actually refused to sign an order to carry out 
a decision made by him in the District Court against which there 
was very great feeling in the State of Pennsylvania. His judg¬ 
ment actually remained unexecuted for five years; and it was not 
until a mandamus proceeding was issued against him by the 
Supreme Court that he finally signed the order. (U. S. v. Judge 
Peters, 5 Cranch, 115) 

Jefferson’s first presidential term was practically devoted to, 
and was chiefly characterized by, this struggle against the judi¬ 
ciary. Almost his first act as President was the famous order not to 
deliver Mr. Marbury his commission; and the last important po¬ 
litical event during his first term was the Chase impeachment 
trial. The struggle closed as we have seen, with the Judiciary in 
full retreat. But one defeat was suffered by Jefferson during this 
struggle, but that defeat was bound to have great consequences in 
the future. However, that defeat was not the decision in Mar- 
bury V. Madison, but the failure of the impeachment proceed¬ 
ings against Judge Chase. This was so considered at the time, 
and must be so appraised with the entire history of a century and 
a quarter behind us. This, notwithstanding the great importance 
which has since been attained by Marbury v. Madison and the 
much greater importance which has been ascribed to it. For not 
only has the importance of Marbury v. Madison been exaggerated 
by legal historians, but whatever importance it actually attained 
in the course of the rise and progress of the Judicial Power in this 
country was possible only because of the failure of the Chase im¬ 
peachment. It was the fact that six Republican senators refused 
to accept the Jeffersonian doctrine of the place of impeachment in 
our system of constitutional government which made it possible 
for the pretensions of the Judiciary as expressed by Marshall in 
Marbury v. Madison to assume the political importance which 
they did at a later age. 

Aaron Burr was Vice President during Jefferson’s first term of 
office, and it was he who presided at the Chase impeachment trial, 
Whether or not he had any influence on the defection of the six 
senators from the Jefferson theory of impeachment is now hard 
to tell. But there was a peculiar significance in the fact that Burr 
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presided at the impeachment trial of Chase which ended in Jef¬ 
ferson s first political failure. For it was Burr who furnished one 
of the two great political incidents of Jefferson’s second term as 
President, both of which also involved the Judiciary. 

We have already said that the struggle against the Judiciary 
was the great outstanding political struggle of Jefferson’s first 
presidential term. The only other important political event was 
the Louisiana Purchase; and, peculiarly enough, the political event 
just referred to as having involved Burr and the Judiciary was 
also connected with the Louisiana Purchase, or rather was the 
result of it. For it was the Louisiana Purchase which made it 
possible for Burr to conceive his great scheme of Western devel¬ 
opment—which brought against him the charge of treason on 
which he was tried, at the urgent insistence of Jefferson, and of 
which he was acquitted because of the no less earnest determina¬ 
tion of Marshall. 

With the Burr trial for treason as such we are not concerned; 
nor are we interested in Marshall’s rulings during that trial which 
brought upon his head much criticism, not only at the time but 
ever since. 

The only interest that the Burr trial has in connection with 
our subject, and which makes it a matter of serious importance 
m this discussion, is an incident which, though only a col¬ 
lateral matter in the trial itself, was nevertheless of great signifi¬ 
cance in the struggle then going on over the Judicial Power. And, 
characteristically enough, the struggle for and against the Judicial 
Power as it showed itself in this incident did not take the form 
of a struggle between the Judiciary and the Legislature, which is 
its modern form, but between the Judiciary and the Executive, 
which is the same form it had in Marhury v. Madison. The in¬ 
cident was the ruling of John Marshall, who presided at the trial 
at circuit, that Thomas Jefferson, President of the United States, 
could be summoned as a witness before his court. 

Burr, as will be recalled, was a leader of the Republican party 
preceding and during the Revolution of 1800, and was elected as 
one of the two men who were elected for President and Vice 
President. Under the old electoral system before the Twelfth 
Amendment, Jefferson and Burr having received an equal num¬ 
ber of votes, the election of President went to the House. This 
made it doubtful for a time whether Jefferson or Burr would be- 
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come President of the United States. During this struggle for the 
Presidency, Burr broke with the Republican leaders. Neverthe¬ 
less, oflBcially, Burr remained the Republican Vice-President, and 
it was as such that he was considered during his entire term of 
office, which included his presiding at the impeachment trial of 
Associate Justice Chase. At his trial for treason he was repre¬ 
sented by the same set of Pederalist political lawyers who ap¬ 
peared in all of the political cases during the contest between the 
Republicans and Federalists over the Judicial Power. And, in 
fact, notwithstanding Burr’s supposed Republicanism, his trial 
for treason was turned into a contest between the Republicans 
and the Federalists. 

This result was produced largely by Marshall’s conduct of the 
trial, which turned it into a contest against Jefferson. It was 
primarily in that light that Marshall’s ruling that the President 
of the United States could be subpoenaed in an ordinary trial at 
the behest of one of the parties was regarded at the time. But 
the more thoughtful could not help but look upon it as a step 
in the struggle of the Judiciary to make itself master of the other 
branches of the Government. However, political party struggle 
and the struggle against or about the Judiciary, were inseparably 
interwoven, because the Federalists as a political party were the 
sponsors of Judicial Supremacy as a political doctrine. Federalism 
therefore became synonymous with the pretensions of the Federal 
Judiciary to extend its power over the co-ordinate branches of the 

Government. 

When the attorneys for Burr, all noted Federalists, asked the 
Court for a subpoena summoning Jefferson as a witness, and this 
subpoena was issued by John Marshall, the most noted Federalist 
in public life, it was only natural that this should be viewed from 
these two angles: First, as a personal affront by the Federalist 
leaders to the Republican President; and second, as an attempt 
by the Federalist Judiciary to increase its powers at the expense 
of another branch of the government which was in the hands of 
the Republicans, and incidentally take a step in the building 
up of the cherished Federalist doctrine of Judicial Supremacy. 

Jefferson’s answer to this attack of the Judiciary upon the 
Executive Department of the Government was decisive and un¬ 
equivocal, He not only flatly refused to appear in answer to 
the subpoena, but denounced the issuance of the subpoena as an 
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unwarranted assumption of power by the Judiciary and as de¬ 
cidedly unconstitutional And in this contest over the construc¬ 
tion of the United States Constitution, Jefferson won not only a 
temporary but a permanent victory over John Marshall—his con¬ 
struction of the Constitution was finally adopted by the Judiciary 
itself, and is now the law of the land. 

The other important political event of the second Jefferson 
administration concerned our foreign policies. It was Jefferson’s 
famous Embargo policy and the passage by Congress of the Em¬ 
bargo Act, which had a certain resemblance to the famous Non- 
Intercourse Act passed during the Adams administration against 
France. And the way the Judiciary became mixed up in this 
problem of foreign relations was strongly reminiscent, at least 
from the Republican point of view, of the contest between Fed¬ 
eralists and Republicans which surged around the Non-Inter¬ 
course policy of the Adams administration. From the purely 
legislative point of view, too, there were points of contact between 
these two incidents in so far as the Judiciary was concerned. It 
will be recalled that the Non-Intercourse Acts of the Adams 
administration were connected with the struggle then raging in- 
Europe between revolutionary France and the anti-revolutionary 
coalition headed by England. The Federalists were pro-British, and 
the Anti-Federalists were pro-French. At first the majority of the 
people of the country were pro-French, but owing to the stupid 
policy of the Directory the feeling in this country turned from pro- 
French to pro-British, giving the Federalists an opportunity to 
follow a pro-British and anti-French policy which culminated in 
the Non-Intercourse Act of Congress, which, in turn, was followed 
hy the declaration of the Judiciary that we were in a ‘'partial state 
of war” with France. Geographically, the pro-British party was 
New England or northern, or perhaps northeastern; while the pro- 
French were southern and western. Eight years had passed, and 
the Republicans were now in power instead of the Federalists, 
and our troubles, so far as our foreign relations were concerned, 
were with England. The geographic alignment had not changed; 
nor had the political. New England was still Federalist at least 
in its upper strata, and still pro-British; while the South and the 
West were Republican and anti-British. But the government of 
the country was now Republican; and the Embargo Act was di¬ 
rected against England. In this struggle against England the 
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nation was considerably handicapped by the decisions of the Fed¬ 
eralist judges made during the earlier struggle in furtherance of 
Federalist policies. 

The contest with England was over the right, claimed by Eng¬ 
land, to search American vessels and to seize former English sea¬ 
men who had deserted from English vessels or had thrown off 
their English allegiance and engaged on foreign merchant vessels. 
This right was based on the English Common Law doctrine, which 
did not recognize the right of expatriation. And it was this denial 
of the right of expatriation that the Federalist Judiciary had ex¬ 
pressly recognized during the struggle of a decade ago, on the 
theory that the English Common Law was part of the law of the 
land in this country. 

Had New England Federalism abandoned its pro-British atti¬ 
tude, the sins of the Federalist Judiciary of a decade ago might 
have been forgotten. But such was not the case. Not only was 
New England Federalism as pro-British as ever, but it actually 
threatened to destroy the Union of the States in the pursuit of its 
pro-British policy. And this readiness to abandon or destroy the 
Union was directly connected with the struggle against or about 
the Judiciary. For the first mutterings of Secession were heard 
m connection with this very question of the Judiciary and its 
power. It was during the great debate in Congress over the Re¬ 
publican Repeal Legislation that the first threats of secession were 
made by New England Federalists; and it was upon the passage 
of the Repeal Act that secession was for the first time seriously 
talked of in New England Federalist circles. The attitude of 
many Federalist leaders was that, with the power of the Judiciary 
as a bulwark against anarchy*' and a “protection to property” 
gone, the Union was not worth preserving; and that New England 
would do better to step out and form a confederation of its own. 
This talk of secession petered out when the judges submitted to 
the Repeal legislation and put their stamp of constitutionality 
upon it. But it was revived again, and with much more vehe¬ 
mence, during the troubles with England which led to Jefferson’s 
Embargo policy. Apparently they could be convinced by more 
sober reflection that property could be protected without the 
power of the Judiciary to declare laws unconstitutional. But the 
loss of the shipping trade involved in the Embargo policy was 
quite a different matter. The losses due to that oolicv could be 
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counted in dollars and cents, and were growing from day to day. 
Secession was therefore now considered not as a political ideal, 
but as an economic advantage, and the only question was whether 
it was practicable. 

It was at this juncture that an incident occurred which again 
drew the Judiciary into the political maelstrom. Fortunately for 
the Federalists, however, the judge directly involved was a Re¬ 
publican and Jefferson's own appointee—Judge William Johnson, 
who had been appointed an Associate Justice of the United States 
Supreme Court by Jefferson in 1804. Judge Johnson's action, 
however, was not only favorable to the New England Federalists, 
but was directly in line with previous actions of the Federalist 
judiciary. 

To get the full import of this incident in its relation to our 
subject, we must hark back to a judicial incident growing out of 
the Non-Intercourse Act, During the early days of Marshall's 
incumbency of the Chief Justiceship a case came before the United 
States Supreme Court arising out of the following facts: The Non- 
Intercourse Act of Congress provided for the detention and search 
of all American vessels, or vessels suspected to be American, bound 
for French ports. In sending out instructions to the navy about 
the enforcement of the Non-Intercourse law. President Adams 
instructed all naval commanders to detain and search not only 
vessels hound for French ports, if they were American or suspected 
of being American, but also all vessels coming from French ports 

—in order to defeat evasions of the law by vessels taking circuit¬ 
ous routes. 

A naval commander, Captain Little, detained a vessel coming 
jrom a French port, searched her, and brought her into port. 
There she was released by an order of court, as it was proved 
that she was in fact non-American. The owners of the vessel 
thereupon sued Captain Little for damages for the detention. The 
trial court refused to give damages for the detention because 
Captain Little had acted under the President's orders. The Su¬ 
preme Court reversed the judgment in an opinion delivered by 
Chief Justice Marshall. In his opinion Marshall said that he had 
at first been inclined to the opinion that the President’s instruc¬ 
tions to the Captain were a sufficient protection to him in a suit 
against him for damages, and that any claim that the owners 
might have would be against the United States Government it- 
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self. But that he had changed his opinion, and had come to the 
view that Captain Little was personally liable in damages, although 
he was bound by his orders to act exactly as he did. 

From the circumstances of the case it is at least a permissible 
inference that Marshall had previously publicly expressed an opin¬ 
ion different from that on which he now based his judgment; and 
that his reference to his former opinion was by way of apology. 
Also, that his change of view was due to the change in the ad¬ 
ministration, for Adams, who had given the instructions, had in 
the meantime been succeeded by Thomas Jefferson. But what¬ 
ever may have been MarshalFs reasons for his change of view, 
the result was undoubtedly unfortunate; for it forever destroyed 
the possibility of building up under our system of jurisprudence 
that branch of the law which is known in continental Europe as 
Administrative Law, the lack of which is now felt to be a great 
defect in our legal system. 

Such was the background against which the incident now to 
be related occurred. As was the case with the Non-Intercourse 
Act, there were frequent attempts to evade the Embargo Act. 
And as with the Non-Intercourse Law, the President’s instructions 
as to the manner of its being carried out differed somewhat from 
the letter of the law. Under the Embargo Act of 1808 collectors 
of customs were required to detain any vessel ostensibly bound 
to United States ports whenever in their opinion the intention 
was to evade the Embargo. Jefferson, in issuing his instructions, 
directed the Secretary of the Treasury to detain all vessels loaded 
with provisions—the difference between the instructions and the 
letter of the law being that the letter of the law left the detention 
to the discretion of the collectors, while the instructions made 
the detention mandatory. This action of the President, which 
made the Embargo more stringent, naturally evoked severe criti¬ 
cism from the northern Federalists; and his action was attacked 
as illegal and unconstitutional. In order to test the legality of 
the Presidential instructions, the owner of a vessel in Charleston 
petitioned the Circuit Court for that district on May 24th, 1808, 
for a mandamus to require the Collector to grant a clearance for 
a vessel bound for Baltimore loaded with rice, clearance of which 
had been refused by the Collector acting under the President’s 
instructions, the claim being that the Collector personally was of 
the opinion that the vessel did not intend to evade the Embargo. 
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Judge Johnson was holding a circuit court at that time in Charles¬ 
ton and he granted the mandamus, holding Jefferson’s instructions 
to be unwarranted by the statute. 

This action created a great stir, not only in political circles, 
but the country generally. The Federalists were elated, not onW 
because of the practical consequences of the decision, but also be¬ 
cause the rebuke to the President came from a Republican judge 

Md his own appointee. In commenting on this incident, Mr. 
Warren, in his Supreme Court, says: 

("PYoi!!? Court ever rendered up to that time 

upra R ^th Jr® “ the newspapers. The Federalist press seized 


That the Federalist press should be jubilant was only natural • 

and It was equally natural that the Republican press should dis- 
approve of the decision. 

*- “'■0'’®. a leading Republican organ, thus commented on 

the decision: 


p-r .following extraordinary case will be read with the great- 

pJoflTjrrnffh T memorable example of the 

ntvpvJ who will give to the law an explana- 

t on perverting its intention and in violation of the most sacred 

nghts and best policy of the Nation and Government. An 

indp'n monstrous absurdity of what is called the 

independence of the Judges. They are, in fact, so independent of 

agaS thJ will 

tenirrnfnffi prmcip es of the government, that unless their 

resJoJrhir®®®+r ^ .and that corps brought to some sort of 
responsibility they must m the end destroy the government If 

5u bfcfThP ^" 

in thp 4JpJ k f'"Ciples of peace and war are to be involved 

n toe wretched subterfuge and equivocations of this subtle class 

mem wW ‘I’® superiority of a representative govern- 

t which cannot check or chastise the crimes of such a class?” 


Tn interest of the incident lies in this: 

he first place, had Marshall and the Supreme Court not barred 
e road to a system of Administrative Law, there would have 

nrm * 1 ° occasion for the Judiciary to interfere for the so-called 
P tection of property, since property can be protected under 
araimstrative Law without judicial interference in delicate re- 
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lations with foreign powers, or in questions which may have a 
bearing on such delicate relations as such incidents undoubtedly 
have. But more important than that is the fact that the protec¬ 
tion to property did not necessarily involve the issuing of a 


mandamus. 

In this connection it should be remembered that Marshall’s 
decision, making the captain of the vessel answerable in damages, 
came years after the detention, and so did not actually interfere 
with President Adams’ carrying out of the policy of his adminis¬ 
tration as it affected our foreign relations. On the other hand, 
Judge Johnson’s mandamus order was a direct interference with 
Jefferson’s carrying out of the Embargo policy. Such is the na¬ 
ture of Judicial Process. Each succeeding case usually takes a 
step forward, increasing the scope of its action, once it is started 
upon a certain course. This nature of judicial action makes it 
particularly inappropriate for the handling of political matters 
or interference in other than strictly jural relations. 

It was only natural, of course, that Jefferson should resent this 
direct interference with our foreign relations by way of man¬ 
damus, although he probably would have had no criticism to make, 
at least on constitutional grounds, as to the decision of the Su¬ 
preme Court in the Little case awarding the owners damages— 
whatever criticism he might have on the clumsiness and general 
unsatisfactoriness of a system of law, which, on the one hand, rele¬ 


gates an owner who has been injured by government act to the 
often worthless remedy of a personal judgment against the officer 
involved, and, on the other hand, exposes that poor officer to the 
dilemma of either disobeying his superior or being personally 
answerable in damages. 

Jefferson’s answer to Judge Johnson’s meddling order was im¬ 
mediate and decisive. He at once secured an opinion from his 
Attorney-General, Caesar A. Rodney, controverting Judge John¬ 
son s statement of the law. This opinion was distributed widely 
to the press and was sent out to all Collectors with instructions 
that this opinion instead of that of Judge Johnson should be 
followed. 

Writing to Governor Pinckney immediately afterward, Jeffer¬ 
son said: 


This question has too many important bearings on the con¬ 
stitutional organization of our government to let it go off care- 
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lessly. . . . I send you the Attorney-General’s opinion on it, 
jormed on great consideration and consultation. It is communi¬ 
cated to the collectors and marshals for their future government. 
I hope, however, the business will stop here, and that no similar 
c^e will occur. A like attempt has been made in another State 
which, I believe, failed in the outset.” 

Thus Jefferson threw down the gage of battle to the Judiciary, 
vindicating his own conception of the equal and co-ordinate position 
of the three branches of government under the United States 
Constitution. As far as is known the hope expressed in his letter 
to Governor Pinckney was realized; “the business” stopped, and 
no similar case occurred in connection with the Embargo Act, 

After Jefferson’s rebuff to Judge Johnson, the Supreme Court 
seems to have definitely settled into the obscurity into which it 
had fallen with the decisions of Marhury v. Madison and Stuart 
V. Laird. The first Madison Administration was therefore an 
uneventful one for the Judiciary. Not that the courts did not 
have their troubles. On the contrary, in attempting to enforce 
the decision which Judge Peters had made about the time of the 
decision in Marhury v. Madison and which had remained unen¬ 
forced for five years because Judge Peters was afraid to issue an 
order carrying his decision into execution, the Supreme Court en¬ 
countered the strenuous opposition of the State of Pennsylvania. 
Nor did the Supreme Court entirely escape criticism for its other 
decisions. During this administration, Marshall rendered his first 
important decision after Marhury v. Madison, that in the case of 
Fletcher v. Peck, decided in 1810—a decision which brought upon 
Marshall more criticism than any other, with the exception of 
the rulings in the Burr Treason Case. But in neither of these 
cases did the court attempt to enforce the pretensions of Marhury 
V. Madison. Fletcher v. Peck did not involve the Judicial Power 
at all; and the criticisms leveled against it were of quite a different 
nature from those leveled against Marhury v. Madison. Nor did 
the Judge Peters case deal with any phase of our subject, although 
it dealt with the powers of the Judiciary. The question there 
involved related only to the powers of the Federal Judiciary in 
enforcing their judgments against the opposition of the States; 
and the court was clearly right in the position it had taken. 

But while the particular period here under consideration was 
a comparatively uneventful one in the history of the United States 
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Supreme Court, its decisions during that period were not entirely 
devoid of significance in relation to our subject. There was at 
least one case decided by the Court during that period which, al¬ 
though little noticed by historians, is nevertheless of very great 
significance when viewed in connection with the entire history of 
the Court. That case is Bank of the United States v. Deveaux, (5 
Cranch, 61) 

In technical legal history this case is known, so far as it is 
known at all, as one of the cases in which the United States Su¬ 
preme Court under MarshalFs leadership made a grievous error; 
and therefore had to be reversed some thirty-five years later— 
having in the meantime caused great inconvenience and injuri¬ 
ously affected the regular course of legal development. But its 
real importance lay in quite a different sphere, as will be seen 
further on. The technical point decided in the case was that 
a corporation was not a citizen, and could not therefore be con¬ 
sidered a citizen of any state for the purpose of creating the di¬ 
versity of citizenship required to give jurisdiction to the federal 
courts. According to this decision, the citizenship of a corpora¬ 
tion depended upon the citizenship of the stockholders, and all of 
the stockholders had to be citizens of a different state from the 
opposite party in order to furnish the diversity of citizenship 
requisite for such jurisdiction. This decision w'as expressly over¬ 
ruled in the case of Railroad Co. v. Letson, decided by the United 
States Supreme Court in 1844. But the case has a far greater 
significance from our point of view. In speaking of this case, the 
historian of the United States Supreme Court says: 

“While this case has been noted in the law chiefly for the 
technical point of jurisdiction thus decided, its real historical 
interest lies in a fact hitherto unnoted. The case had been in¬ 
tended, in its inception, as a test case on which to obtain the 
opinion of the Court as to the right of a state to tax the Bank of 
the United States. It was an action for conversion brought 
against a tax collector and a sheriff of Georgia, who, under the 
State statute of 1805 taxing the branches of the Bank, had entered 
its premises and carried off $2,004 in silver in payment of the tax. 
The case, therefore, presented the precise questions which were 
argued and decided, ten years later, in McCulloch v. Maryland— 
the right of the State to tax a Federal agency and the power of 
Congress under the Constitution to charter the Bank.” 

Then Mr. Warren proceeds to make the following observa¬ 
tions : 
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sustained the jurisdiction of the Circuit Court 
and decided the important constitutional question involved the 
course of legal history would have been radically changed ’ Mc- 
Culloch V. Maryland would have been anticipated by fen years- 
Congressional power to charter a bank would have been upheld ■ 
the long debates in Congress between 1810 and 1816 over this 

probab7v ha ; ‘he charter of the old Bank would 

renewed; the tremendous difficulties in the 

inTs S been obviated; the feel- 

ton wmto 1 °''®'’ ■‘’® ‘he State powers of taxa¬ 

tion would have been less vigorous than they were ten years later 

after a series of State laws had been set aside by the Court. Truly 

!^nbTZ 'court “ momentous effect, unfore- 

ZshMl^rw^ "’“i rendered by Chief Justice 

Marshall, (Warren, Supreme Court, I, pp. 391-2) 


The statements in the first quotation are undoubtedly true, 
ne tacts m the Deveaux Case were exactly the same as those in 
McCulloch V. Maryland. On the other hand, the speculations 
contained m the second paragraph are not only unwarranted, but 
upon examination will be found to be exactly the reverse of his¬ 
toric fact. To begin at the end: The results of the decision were 
not unforeseen by Marshall. Marshall made many errors of law, 
but he very seldom made errors of judgment in political matters.’ 
tn this case there can be no question but that Marshall knew 
wactly what he was doing. And what he was doing was this: 
lie was hiding behind a screen of unsound legal technicality in 
OTder to escape the dilemma with which he was confronted in the 
Marbury v. Modison and Stuart v. Laird cases; the dilemma of 
ei er giving a decision in favor of his political opponents or of 
running the risk of being severely snubbed by them. 

The charter of the First Bank of the United States was to 
expire m 1811, and the Bank had made an application to Con¬ 
gress for its renewal. But the Republicans who had always been 
opposed to the Bank were now in power; and it was fairly evident 
that even if Congress should pass a re-chartering bill, which was 
extremely doubtful, it would be vetoed by President Madison, 
msident Madison was on record as believing that Congress had 
no right to charter such a Bank. It was also well known that 
adison did not believe that the Judiciary had the exclusive right 
0 interpreting the Constitution, and that he believed with Jeffer- 
son t at Congrew and the President had an equal right with the 
iciary to decide for themselves what is and what is not “con- 
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stitutional” in their own sphere of action. Instead, therefore, of 
a decision in favor of the Bank at this time having the effect of 
obviating the long debates in Congress between 1810-1816 over 
the power of Congress to charter a Bank, and of insuring the re- 
chartering of the Bank, a decision in the Deveaux Case such as 
Marshall subsequently gave in McCulloch v. Maryland, would 
probably have had no other effect than a severe snub to the 
Court. A reminder that it should mind its own business, and that 
its business was not that of telling Congress and the President 
what is and what is not constitutional in legislation. 

The probabilities are also that it might have lessened the 
chances of the Bank being rechartered, because the opponents of 
the Bank would have raised the cry of an attempt of judicial 
interference with Congress and the President. Marshall, there¬ 
fore, decided to take the safer course of declining jurisdiction in 
a case in which he clearly had jurisdiction. That this involved 
giving an erroneous decision on a legal proposition did not bother 
Marshall now any more than when he decided Marhury v. Madi¬ 
son. Marshall’s courage consisted in no small degree in not 
worrying about legal correctness, which he probably considered, 
like consistency, the bugaboo of small minds. 

Since, however, this error was not limited to this case alone, 
but affected adversely the jurisdiction of the Court as well as the 
business of the country in later years, he seems to have been 
troubled by this error much more than by his other legal errors. 
For we have Judge Story’s word for it that he repented him of 
this error before he died. 

For the time being, however, the decision saved the Supreme 
Court from the necessity of engaging in an unequal contest with 
its opponents, and enabled Marshall himself to deliver his famous 
opinion in McCulloch v. Maryland ten years later. Thus has been 
verified the truth of the dictum: '‘He who fights and runs away, 
will live to fight another day.” 
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JOHN MARSHALL AND THE RISE OF AMERICAN NATIONALISM 

O NE of the serious handicaps in the study of American 
history generally, and of that of the Judicial Power par¬ 
ticularly, is the fact that we are working under a cloud 
of what might be called the New England tradition. For a long 
tme the history of this country, and especially the judicial history 
ot this country, has been written by New Englanders or by people 
under the influence of New England ideas—with the result that 
even now we still look at most historic events from what might 
be called the New England point of view. 

One of the fundamental errors of that point of view in regard 
0 American history is the ascription to the Federalists, taken to 
he synonymous with New Englanders, of a National point of view, 
and to the Republicans, who in this connection are usually con- 
eidered as Southerners and Westerners, of the particularistic or 
btates-Rights point of view. According to this tradition in our 
historiography, the New England Federalists, with the assistance 
ot some New Yorkers, Pennsylvanians, and Virginians, were in¬ 
strumental m bringing about the adoption of the United States 
t^onstitution and the organization of the Federal Government 
under it; as well as of the maintenance of those principles which 
ed to the formation of a firm national government; and of the ex- 
ension of such of its powers as were necessary in the building of 
he United States of America as we know them today. In short, it 
was due to New England Federalism that the thirteen colonies 
w ich at the time of the Revolution and up to the time of the 
option of the United States Constitution were thirteen inde- 
pendent sovereignties scattered along the Atlantic seaboard, became 
n due time one nation inhabiting almost the entire continent of 

And there is a corresponding fundamental error 
No the Judicial Power to the effect that it was the 

w Jingland or Federalist conception of the Judicial Power 
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which was chiefly instrumental in bringing about this great result 
of national growth and unification. As a corollary to these two 
theories, Chief Justice Marshall and Daniel Webster have been 
raised to the status of particular patron saints of American Na¬ 
tionalism. 

Nothing is, however, further from the truth. New England 
Federalism not only did not bring about the rise of American 
Nationalism, but, if an 3 ^hing, hindered it as far as lay in its 
power. In fact, the New England Federalists were—to borrow a 
term which came into use more than a hundred years later in 
England: *Xittle Americans.*^ As distinguished from their op¬ 
ponents, who might be called—to borrow the converse term of the 
later period—“American Imperialists.” It may sound strange to 
those bred in the traditional view of American history to have the 
New England Federalists referred to as “Little Americans” and 
Thomas Jefferson and his associates as “American Imperialists.” 
Such, however, was their true relation, on the whole, to the prob¬ 
lem involved in these terms, if we divest the term Imperialism 
of its military connotation—and even as to that the reservation 
should be made only for the very early Anti-Federalists, such as 
Jefferson and, possibly, Madison. 

These divergent tendencies made their appearance as early 
as the Constitutional Convention in Philadelphia, and on the floor 
of that Convention itself. The New England Federalists, or those 
who were to become the leaders of New England Federalism, 
manifested on the floor of the Constitutional Convention a strong 
jealousy and distrust of the growing West; and if they had had 
their own way in that Convention, the United States Constitution, 
instead of being what it is, would have been such as would actually 
have prevented the present United States of America from coming 
into existence. When the question of the composition of Con¬ 
gress was under consideration, they advocated such an arrange¬ 
ment of representation as would have insured the lasting pre¬ 
dominance of the Atlantic Seaboard States. Had they succeeded, 
the United States of America would almost certainly have been 
forever limited to practically the territory then comprised within 
its boundaries. This would probably have led to the secession of 
the Western territory then within the nominal limits of the United 
States, which would have naturally gravitated towards the Mis¬ 
sissippi. Certainly the vast territories later acquired by purchase 
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and conquest would, under such circumstances, have remained out¬ 
side the United States to form other and probably hostile nations 
and confederations. Such other confederacies were discussed, not 
only as possibilities but as probabihties, at that time. And it was 
due only to the influence of the southern states who were favor¬ 
able to the development of the West, which was then an ap¬ 
pendage of the South, that the adoption of the New England 
scheme was prevented, thereby making it possible for the United 
States to become the great nation that it now is. 

This geographical attitude toward the territorial expansion of 
the United States has been maintained practically throughout our 
entire history, or at least until very recently. Throughout this 
history, the Federalist Party and whatever parties succeeded it 
as the dominant party of New England from time to time, 
have opposed the expansion of the United States territory; while 
the South and West were usually favorable to such expansion. 

The earliest instance of the division of opinion on the sub¬ 
ject of expansion after the adoption of the Constitution was at 
the time of the acquisition of Louisiana, which was favored by the 
South and West, and opposed by the North-East. It is no acci¬ 
dent that the first President to extend the boundaries of the United 
States was Thomas Jefferson, the leader of the Republican Anti- 
ederalists. And it is due entirely to a misconception of the real 
course of American history that historians should comment as 
t ey have on Jefferson’s action in the Louisiana Purchase as 
t ough it were something inconsistent with his general political 
eories or attitude towards the American Constitution and gov¬ 
ernment. It is true that Jefferson personally, being a strict-con- 
s ructionist, had some doubts as to the manner in which the de¬ 
sire result was to be accomplished, but of the desirability of the 
result—the enlargement of the territory of the United States by 

Louisiana—^he was never in doubt, 
e next important occasion when this division of opinion 
^owed itself was during the War of 1812. The War of 1812 has 
®6n a much misunderstood event in American history: Mis- 
un erstood, principally, because of the fundamental error referred 
w leh gave a peculiar slant to the whole of our historiography, 
east, until very recently. Without going into a detailed dis- 
ssion of that subject, which is outside the purview of this 
f we shall only note briefly that the traditional view, fostered 
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by the New England School of History, was that the War of 1812 
was fought for free trade and sailors’ rights—more particularly 
against the right claimed by England of the so-called “impress¬ 
ment of seamen.” We have already had occasion to point out 
that the legal theory upon which that English claim rested— 
namely, the denial of the right of expatriation—was upheld during 
the first decade of the existence of this nation by the Federalist 
Federal Judiciary with the approval of the whole Federalist Party. 
We may now add, that the War of 1812 was forced by Southern 
and Western Republicans, whose interest in sailors’ rights must 
have been problematical, on an extremely unwilling New England 

Federalism, whose interest in the subject must have been real 
and immediate. 

This is clearly shown by the vote in the House of Representa¬ 
tives on the resolution declaring the war. That resolution was 
earned by a vote of 79 for to 49 against the war. Of the 79 votes for 
the war, Pennsylvania and the States south and west of it con¬ 
tributed 62, while the States north and east of Pennsylvania fur¬ 
nished only 17 votes. On the other hand, of the 49 votes against 
the war, 32 were cast by the States north and east of Pennsyl¬ 
vania, while only 17 came from Pennsylvania and the States south 
and west of it. This vote clearly justifies the remark of a recent 
writer on the subject: “Thus the war for ‘free trade and sailors’ 
rights’ was really rammed down the throats of sailors and 
traders by planters from the Southern States and backwoodsmen 
from beyond the Alleghanies.” ‘ 

At first glance this seems a rather strange phenomenon. But 
it is strange only to those who are still under the spell of the New 
England tradition in American History. To those who have 
emancipated themselves from that tradition, and who examine 
the facts of history in order to understand its real course, this 
phenomenon will not appear strange at all, but perfectly under¬ 
standable and consistent with the acquisition of Louisiana by 
Jefferson, which also seems strange to those under the influence 
of the New England tradition. The fact is that the War of 1812 
was a war of expansion in the most literal sense of the phrase. It 
was primarily a war for the acquisition of territory. The writer 
just quoted says on this point: 

‘ J. W. Pratt, Footnote to The War of 1812 , American Merctjry, October, 1927. 
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was the cry for 

* y* ecause the West and the South were determined 
SttinritT'® ^ war the means of 


The United States went into the War of 1812 because the 
Southern and Western Republicans hoped thereby to take away 
Canada from Great Britain and Florida from Spain. The unsatis¬ 
factory course of the war prevented those hopes from being 
reahzed; and because the war did not actually lead to any expan¬ 
sion the New England School of American History was enabled 
to hide the truth of the origin and purpose of the war. And not 
being able to see or to avow the real purpose, they confounded 
the occasion of the war, which was a quarrel relating to commerce 
with Its purpose. And in order to lend it the glamour of a war 
tor principle they called it a war for free trade and sailors’ rights 
—little heeding the fact that the people who were interested in 
conimerce opposed the war, and that the part of the country 
which was interested in sails, if not necessarily in sailors, had con¬ 
sistently denied these very sailors’ rights from the moment the 

question was raised for the first time in the history of the United 
States. 


But while the War of 1812 completely failed of its purpose in 
so far as the acquisition of any territory is concerned, it neverthe¬ 
less forms a turning point in American History. The very fact 
that the war was possible marked a great change in American 

opinion and outlook. And this change was greatly enhanced by 
the results of the war. 


The older generations of Republican leaders were Expansion¬ 
ists, but they were peaceful Expansionists. Hence the purchase of 
l^ouisiana by Jefferson. But by 1810, the leadership of the Re¬ 
publicans had slipped from the hands of the Virginia school of 
statesmen falling into the hands of a new school which was 
entirely free of the philosophic-humanitarian doctrines of the 
earher school. Jefferson, and the “Elder Statesmen” generally 
were hstened to with respecte-and their political creed recited 
on all formal occasions. But in the ordinary course of life this 
creed was little adhered to-new wine having been poured into 

dti practical and American, as 

distinguished from the older kind which was philosophic and 

numamtarian with a strong flavor of French cosmopolitanism 
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It was Young America that was now speaking: Not the 
America that grew up as part of the British system, and fought 
the War of Independence against that system. But the America 
that was born, or, at least, had grown up, since Independence. 
And it went to war with Great Britain not for the principle of 
“no taxation without representation,” or any other principle, but 
for the acquisition of Canada and Florida. 

The embodiment of the new spirit, and the spokesman for 
Young America, was Henry Clay. Henry Clay, although born in 
Virginia, went to Kentucky-^hich was at that time “the West”— 
before he was twenty-one, and thereafter embodied its spirit. He 
was the chief of a new coterie of leaders of the Republican Party 
which came to the fore upon the retirement of Thomas Jefferson 
froin the Presidency; and he was one of those most responsible 
for bringing about the War of 1812. And although the War of 
1812 was an unsuccessful war in so far as our foreign relations 
were concerned, it was a most successful operation from the in¬ 
ternal political point of view. At the time of its conclusion the 
old school of Republican leaders was definitely in retirement, and 
Young America definitely in the saddle. And Henry Clay was its 
prophet The “platform” of Young America as formulated by 
Henry Clay, the so-called “American System,” consisted mainly 
of two planks: internal improvements and a protective tariff— 
neither of which had been part of the old Republican creed. But 
not only did Young America introduce new articles into the creed 
of the old Republican Party—articles which were not in accord- 
ance wit the spirit of that creed—^it actually proceeded to reverse 
the position of the Republican Party on some of the articles of its 
creed which had previously been considered too sacred to be 
touched. The constitutionality of the Bank of the United States 
was one of them. We have seen that this question had divided 
J^ederalists and Republicans practically from the inception of 
our Government under the Constitution, and only as late as 1811 
e re c ^tering of the Bank of the United States was defeated, 
although by narrow margins, in a Congress controlled by the Re- 
pu can arty Clay himself being one of those who voted against 
the re-chartermg, taking the position that the Bank was unconsti¬ 
tutional. The vote, however, was the Swan Song of the Old Re¬ 
publican creed. And the very narrow margins whereby the re-charter 
was e eated (by one vote in the House, and by the casting vote of 



JOHN MARSHALL AND RISE OF NATIONALISM 273 

the Vice President in the Senate) in a Congress in which the Re¬ 
publican Party had substantial majorities in both houses, showed 
that serious changes were impending. The War of 1812 hurried 
the process along. Not only did it bring to the fore a new group 
of leaders, representing a new interest which has now come to 
play a dominating role in American history, but the economic 
results of the war made strict adherence to the old creed extremely 
difficult, if not actually impossible. 

The War of 1812 had thrown the currency of the country into 
great disorder. Upon the closing of the Bank of the United States, 
the notes of the state banks came into circulation in the place of 
those of the United States Bank, which were withdrawn. The 
state banks multiplied very rapidly. In the years 1811-13, one 
hundred and twenty of them went into operation—many of them 
with insufficient capital. Working independently of each other, 
and because of the dislocation of business due to war conditions, 
many of them got into difficulties, and the entire banking system 
fell into disorder. They began to reject each other’s bills. Then 
specie payments were suspended. This was followed by reckless 
paper issues, which produced an inflation of prices. Under these 
circumstances, the Secretary of the Treasury finally saw no other 
way to restore order in the currency than by the promptest possible 
return to specie payment; and to this end he proposed the estab¬ 
lishment of a specie-paying national bank, virtually a revival 
of the old Bank of the United States. The suggestion of the 
Secretary of the Treasury was followed by the introduction on 
January 8th, 1816, by John C. Calhoun, another leader of Young 
America, of a bill providing for a new Bank of the United States 
which was in all respects similar to the original Bank, except that 
it was on a larger scale. The new Bank was finally chartered by 
a biU signed by James Madison, who had all along been of the 
opinion that the Bank was unconstitutional. 

It is interesting to note that while the bill was pending in 
Congress it was opposed by Daniel Webster and the other Feder¬ 
alists, and was supported by Henry Clay—exactly reversing their 
positions of five years before. But even more interesting are the 
reasons given by Madison and Clay for their change of attitude, 
for they throw light upon the constitutional theories of these two 
statesmen in connection with the subject of the Judicial Power. 
These will be considered further below. For the present we are 
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interested in Young America’s program, and that program dealt 
not with abstract theories but with concrete and immediate 
problems. 

Three weeks after Calhoun reported the bill for the establish¬ 
ment of the Bank of the United States, Clay made a speech in 
the House in which he outlined his ideas of internal improve¬ 
ments. Before, however, these ideas could be put into form of 
Congressional legislation, the subject of the tariff was taken up. 
The Non-Intercourse Act, the Embargo Act, and the War of 
1812, while injuring the shipping interests, had served as powerful 
stimulants to the manufacturing industries of the United States. 
But upon the coming of peace, the country was flooded by a tre¬ 
mendous influx of English goods. American industry, which had 
been artifically stimulated during the seven or eight years of dis¬ 
ordered foreign relations, now became disordered as a result of 
the normalization of these relations. Industry as well as finance 
therefore required to be looked after, and looked after immedi¬ 
ately. Again the Secretary of the Treasury came forward with 
a scheme of protective duties, and in this, as in the case of the 
Bank, he closely followed the ideas of the first Secretary of the 
Treasury of the United States, Alexander Hamilton. And in this 
case also Webster and most of the New England Federalists ranged 
themselves on the other side, opposing the tariff, while the Re¬ 
publicans supported it—the latter quoting Hamilton’s famous 
Report on Manufactures against the arguments advanced by his 
nominal followers. 

The tariff disposed of, Young America turned again to internal 
improvements. Accordingly, at the next session of Congress, in 
February, 1817, a bill was introduced to set apart and pledge the 
bonus of the National Bank and the share of the United States 
in its dividends as a permanent fund for “constructing roads and 
canals and improving the navigation of Watercourses, in order to 
facilitate, promote, and give security to internal commerce among 
the several States, and to render more easy and less expensive the 
means and provisions for the common defense.” 

Calhoun and Clay were again prominent in pushing this bill 
in the House. The bill passed both houses, but was vetoed by 
President Madison. Madison had been favorable to internal im¬ 
provements, but the bill was so broad in its terms as to arouse 
his Republican scruples, and the veto was on strictly constitu- 
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tional grounds. This act, which was a reversion to old-school 
Repubhcanism, and greatly disgusted the Young America school 
of that party, was Madison’s last official act. It came at a time 
when both, old-school Republicanism, as well as its ancient enemy 
Federalism, were practically dead, and henceforth a matter of 
mere history; except in so far as the old name. Republican, was 
stiU used as formal homage by the Young Republicans to the sage 
of Monticello. President Madison was succeeded by James 
Monroe, the last of the old line of Virginia statesmen, who had 
been Secretary of State under James Madison, as Madison himself 
had been under Jefferson. In the Electoral College Monroe re¬ 
ceived 183 votes as against 34 cast for Rufus King, the candidate 
of the Federalists. The election marked the final disappearance 
of the Federalist party; and the actions of Congress contem¬ 
poraneous with this election marked the disappearance of old- 
school Republican ideas from the Republican party. With the 
disappearance of the Federalist party and the change in the 
character of the Republican party there set in the so-called “Era 
of Good Feeling’'—a transition period marking the disappearance 
of old political ideas and the formation of new political alignments 
—which lasted through the eight years of Monroe’s presidency. 
Towards the end of this period the good feeling disappeared, al¬ 
though the transitional character of the period still remained until 

the definite formation of the new parties which marked the advent 
of Jacksonian Democracy in 1828. 

The War of 1812 also marked a turning-point in the history 
of the Judicial Power. But this has been overlooked by judicial 
historians owing to the fundamental error pointed out above, in 
the same manner as the real character of the War of 1812 has 
been overlooked by the general historians of the United States. 

The fundamental error in the general history of the United 
Mates has been accentuated in the case of our judicial history by 
he erroneous view taken of the decision in Marbury v. Madison. 
iliis latter error was, in itself, however, the result of the more 
general error before alluded to. The official tradition with respect 
to Marbury v. Madison divides the history of the Judicial Power 
in the United States into two unequal epochs; The short period 
between the adoption of the United States Constitution and Mar- 
ury V. Madison, which is represented as a sort of preliminary or 
es mg period; and the post-Marbury period, which is supposed 
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to be a uniform development of our judicial history under the 
aegis of John Marshall and his successors in ofi&ce, lighted by the 
torch of that great opinion. With such a view of the history of 
the Judicial Power, turning points in that history are extremely 
awkward to deal with; so they had best be overlooked. And over¬ 
looked they were. In fact, they still are being overlooked, to the 
great detriment of a real understanding of our history. 

Incidentally, this utterly mistaken view of our judicial history 
leads to an equally mistaken view of the character of John Mar¬ 
shall and of the part he played in that history. Not only is John 
Marshall erroneously regarded as the founder of the Judicial 
Power as we know it today; but the character of his various de¬ 
cisions and their relation to the establishment of the Judicial 
Power have been misunderstood, and Marshall’s own attainments 
as statesman, lawyer, and judge, erroneously appraised. To the 
laity all of Marshall’s judicial opinions subsequent to Marbury v. 
Madison are supposed to be merely his further exposition of the 
doctrines laid down in that famous decision, and the application 
of the general principles there first announced to specific cases or 
special branches of the law. The lawyer conversant with the 
cases themselves, and legal historians, know, of course, that that 
is untrue, and that Marbury u. Madison stands practically in no 
relation whatever to Marshall’s own subsequent decisions. But 
while the students of the subject know it, this fact is hardly re¬ 
ferred to outside of legal academic circles or legal academic publi¬ 
cations, and very seldom even there. As a result, John Marshall’s 
fame as far as the laity is concerned rests chiefly on Marbury v. 
Madison; while constitutional lawyers must continuously quote 
such decisions as Gibbons v. Ogden, McCulloch v, Maryland, 
Cohens v. Virginia. And legal historians, at least, cannot help but 
know the difference between the poor law retailed in Marbury v. 
Madkon and the magnificent law laid down in these later de¬ 
cisions—^magnificent, at least, from the point of view of states¬ 
manship and history. 

This brings us to the question of Marshall’s attainments. These 
attainments clearly were not in the field of legal scholarship, in 
which he was greatly excelled not only by his own associate. Judge 
Story, but by many other jurists of the time—notably Chancellor 
Kent of New York, who was probably the greatest jurist of that 
period in this country. Marshall’s great abilities and attainments 
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undoubtedly lay in the field of statesmanship; this is, of course 
pointed to by all his admirers, and particularly by those who ad¬ 
mire his decision in Marbury v. Madison. But his statesmanship 
did not he, as is commonly supposed, in establishing the Judicial 
Power; and its manifestations should not be looked for in his 
opmion in Marbury v. Madison, although that opinion clearly 
exhibits the character of his abilities, which he subsequently used 
with such telling effect. The fact is, that MarshalFs real position 
in the judicial history of this country can be understood only 
when taken in connection with our general history, and particu- 
arly with the rise of the Young America movement. 

movement was a movement 
within the Republican party; a new generation of leaders having 

arisen within that party to replace the old leaders that were pass¬ 
ing away. In reality, however, Young America, whUe formally 
taking possession of the Republican Party, informally took pos¬ 
session of the country at large, which is simply another way of 
^ressmg the disappearance of the Federalist Party. When 
Young America took possession of the country, the statesmen of the 

older generation—that is to say, those who survived the change,_ 

took to the woods, or, rather, to their estates. It was only natural 
that those of the Republican Party, which nominally, at least, con¬ 
tinued m power, should be more fortunately placed in this respect, 
and should still be considered great sages by the country at large’ 
a^d be paid homage by those in power. It was also natural that 
the old Federalist leaders who were too set in their ways to accept 
or understand the new order of things should go into eclipse. But 
MarshaU was too conspicuously placed to be entirely eclipsed and 
he was not sufficiently set in his own Federalistic ways not to be 
able to adjust himself to the new situation. In fact, contrary to 
the accepted tradition fostered by a historiography which dates 

; Judicial Power in this country from the decision 

m Marbury v. Madison, Marshall was essentially an opportunist 

«d«ih. bold high, .hid, u,., ,„rf,i„„ „.tThhT.; 

to have been. We have already referred to some of the facts 

which contradict the official tradition, and we shaU have occasion 
to mention some more. 


orientation was quite in line with 
Marshall s ideM, particularly on the subject of a strong national 

g vemment. He therefore became in substance, if not in name, a 
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leader of the Young America movement; and it was as a leader 
of that movement, and while using the latitudinarian conception 
of the Constitution which was characteristic of that movement in 
aid of measures adopted by Congress in carrying out the program 
of that movement, that he became a really vital force in American 
history. And it is on his actions during this period of his Chief 
Justiceship that his fame should rest. Certain it is that it is the 
opinions given by Marshall during this period that still remain 
a live force in American jurisprudence in so far as any of them 
remain so. In so far as the old Federalist ideas still clung to him 
into his Young America period, they only hampered the full exer¬ 
tion of his powers; and in so far as they are embodied in decisions 
they have brought deserved criticism upon him, and none of them 
have been able to survive the acid test of history. 

There is no connection either logical or historical between 
Marshall’s view of the United States Constitution as laid down 
in Marbury v. Madison —which may be called the Wilsonian view 
of the Constitution, with its theory of agency and its emphasis 
upon limitations—and the latitudinarian principles applied by him 
during his later period, which might be called the Madison view 
of the Constitution, or even better (with due apologies to the 
pundits of our judicial history), the Henry Clay view of the 
Constitution. In fact, if anything, these views are opposed to each 
other; or, at least, are hard to harmonize, proceeding as they do 
from entirely different theories of government. All of this clearly 
appears from a careful examination of Marshall’s various decisions 
during his later period, commencing with the famous decision in 
McCulloch V. Maryland, 

Before proceeding, however, to discuss the decisions of the 
new period, we must consider two decisions rendered by the Su¬ 
preme Court in what might be called the transition period. One 
of these decisions is that of a case very little noticed by judicial 
historians belonging to the traditional school. And since these 
are the only historians we have had until very recently, this case 
has gone practically unnoticed, although its importance in the 
history of the country ranks with those on which tons of prmt 
papw have been consumed. This case is known in the reports 
under the title of United States v. CoolidgCj and was decided in 
1816. In this case the United States Supreme Court finally settled 
the question of whether or not the United States had a common 



279 


JOHN MARSHALL AND RISE OF NATIONALISM 

law cnminal jurisdiction; the decision being adverse to the con- 
tention of the Federalist party. This means, in the first place, that 
the Sedition Law, which was based on the assumption that such a 
common law did exist, was unconstitutional. It also means that 
practically all Federal judges, including the judges of the United 
States Supreme Court, were wrong in their previous opinions and 
decisions, and had for years been applying an unconstitutional 
law resulting in the unjust imprisonment of many persons. 

The history of the subject and of the adjudications leading up 
to the Coolidge case are extremely interesting. In discussing the 
Alien and Sedition Laws, we have already had occasion to refer 
to the opinion of the Federal judges on the subject, and to the 
violent dissent therefrom of the Republicans, particularly Thomas 
Jefferson. The first judicial note of discord was struck by Judge 
William Johnson, a Republican and an appointee of Jefferson, 
who laid down a contrary rule while sitting at circuit. The other 
judges, however, insisted on the old Federalist doctrine, and con¬ 
tinued to apply it in their courts. In 1812 a case of this character 
reached the United States Supreme Court. It was a case in which 
one Hudson and one Goodwin had been indicted for libelling the 
President and the Congress of the United States, and the question 
w^ raised by the defendants by a demurrer to the indictment. 
William Wirt, Madison’s Attorney-General, refused to argue in 
support of the indictment. The court thereupon dismissed the 
indictment in an opinion written by Judge Johnson. In this 
opinion, Judge Johnson said: 

. “The only question which this case presents is, whether the 
circuit courts of the United States can exercise a common law 
jurisdiction in criminal cases. We state it thus broadly because a 
aecision on a case of libel will apply to every case in which juris- 
aiction IS not vested in those courts by statute. 

ir. k j question is brought up now for the first time 

to be decided by this court, we consider it as having been long 

hoT+v ‘opinion. In no other case for many years 
as this jurisdiction been asserted; and the general acquiescence 
01 legal men shows the prevalence of opinion in favor of the nega¬ 
tive of the proposition. 

reasoning which leads to this conclusion is sim¬ 
ile obvious, and admits of but little illustration.’’ (U S v 
Hudson and Goodwin, 7 Cranch, 32) 
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This decision seems, however, not to have been accepted as 
final, notwithstanding Judge Johnson^s emphatic language; and 
attempts were made to revive the doctrine of a criminal common 
law of the United States during the War of 1812, when many 
people in New England attempted to evade the provisions of the 
Trading with the Enemy Act passed by Congress as a war measure. 
The matter therefore came up again before the United States Su¬ 
preme Court in the Coohdge case, in which the defendants had 
been indicted in the Circuit Court of the District of Massachusetts 
for forcibly rescuing a prize which had been captured by two 
American privateers. The judges of the Circuit Court were di¬ 
vided in their opinion, and the question was thereupon certified 
to the United States Supreme Court. The Attorney-General, 
however, again refused to argue in support of the prosecution— 
stating that he considered that the matter had been settled against 
the validity of the indictment in the Hudson and Goodwin Case. 
But Judge Story declared that he did not consider the ques¬ 
tion settled by that case. Finally, Judge Johnson was commis¬ 
sioned to deliver the following opinion on behalf of the Court: 

“Upon the question now before the court a difference of opin¬ 
ion has existed, and still exists, among the members of the court. 
We should, therefore, have been willing to have heard the ques¬ 
tion discussed upon solemn argument. But the Attorney-General 
has declined to argue the cause; and no counsel appears for the 
defendant. Under these circumstances the court would not choose 
to review their former decision in the case of The United States 
V. Hudson and Goodwin, or draw it into doubt. They will, there¬ 
fore, certify an opinion to the Circuit Court in conformity with 
that decision.’^ (U. S. v. Coolidge, et al, 1. Wheaton, 415) 

Thus ended ingloriously one of the principal tenets of Federal¬ 
ism and the basis of the obnoxious Sedition Law. Thus was 
Jefferson's view of the Constitution vindicated, and one of his 
principal charges of usurpation against the Judiciary established 
by the Judiciary itself. 

The second case we referred to is much better known to the 
profession than the Coolidge case, although it did not have so 
important an effect upon the law of the United States as a whole. 

It did, however, have an important bearing upon our immediate 
subject, and, we believe, one exactly the reverse from that usually 
assigned to it by judicial historians who follow the accepted tra- 
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ditions. The case is known as Martin v. Hunter’s Lessees, and 

was decided at the February 1816 terra. (1 Wheaton, 304) 

This was the final stage of a long litigation begun as far back 

as 1791, involving a very valuable stretch of territory in Virginia 

known as the Northern Neck. The case excited great interest 

and considerable feeling in Virginia throughout its long history. 

Chief Justice Marshall was personally interested in it, both as an 

attorney and because he or his brother had a proprietary interest 
in the land itself. 

The opinion in the case was written by Judge Story, but it is 
usually classed with MarshalFs constitutional decisions, being con¬ 
sidered the first of the series of decisions in the struggle between 
the National Government and the States assuring the supremacy 
ot the National Government. There are authorities who believe 
that Story merely wrote down the decision at Marshall’s dicta¬ 
tion, or at least under his influence. Other writers of equal re¬ 
spectability hold that Story acted quite independently of Mar¬ 
shall, and stated in this opinion views that he had held for some 
tune past. Be that as it may, there can be no question but that 
in this decision Story voiced not only his own but also Mar- 
shaU s views. How closely Story himself considered the connection 
between his own opinion in this case and Marshall’s constitutional 
views may be seen from the fact that in a volume of Marshall’s 
Writings on the Constitution, published under Judge Story’s pat- 

ronap shortly after Marshall's death (1839), this opinion is 
printed as an appendix. 

To us this opinion is important chiefly as indicating the total 
oanicruptcy of the constitutional theory formulated by Marshall 
m Marbury v. Madison, and as evidence of a complete break with 

TTnU I w’ repudiation of the same, by the 

united States Supreme Court under circumstances which lead to 

a strong suspicion that Marshall himself had actually recanted 

cente?'^' '^ith the ac- 

that case, as weU as with the accepted view of Mar- 

to disciirtr ® bound 

me^ U believe such treat¬ 

ise of 0 “,^ the importance of the case as marking the 

of the Judicid “power """‘her in the history 

The facts were as foUows: Lord Fairfax lived en grand seig- 
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neur on his very extensive property in Virginia. He was an 
American. He died during the Revolutionary War, devising his 
lands to a nephew, one Denny Martin, the plaintiff in the case 
here under discussion, who was then and always had been an 
Englishman. Under a law of Virginia passed during the Revolu¬ 
tion, an alien could not inherit lands in Virginia. The State of 
Virginia, therefore, claimed that this tract of land had escheated 
to the State upon Lord Fairfax’s death; and proceeded to parcel it 
out and to convey it by letters patent to various persons, conveying 
one part to one Hunter, who leased it to the defendant in the case. 
After the war the land was claimed by Denny Martin and certain 
Americans under him, among them being some of the Marshall 
family who had acted as agents for Lord Fairfax. 

This litigation was pending in the courts of Virginia for many 
years, the legal question involved being: whether Denny Martin 
could inherit the lands under the devise contained in Lord Fairfax’s 
will notwithstanding the statutes referred to. It was claimed on 
Martin’s behalf that under the Treaty of Peace with England of 
1783, and the subsequent Treaty of 1794—the so-called Jay Treaty 
—the Virginia statute could not operate as against him. This liti¬ 
gation culminated in a decision of the highest court of Virginia in 
1810, which held against Martin’s title. Martin thereupon appealed 
to the United States Supreme Court, on the theory that the Federal 
Courts had jurisdiction because of the fact that the two treaties 
with England were involved; and the United States Supreme Court, 
by a decision rendered in 1813, reversed the decision of the Virginia 
courts, holding that because of those two treaties Martin’s title to 
the land was good. The Supreme Court then sent its mandate to 
the Court of Appeals of Virginia, directing it to give judgment in 

favor of Martin. (Fairjax^s Devisee v. Hunter’s Lessee, 7 Cranch, 
602) 

The opinion, as already stated, was written by Judge Story. 
Judge Johnson dissented. There has been considerable criticism 
of this opinion of the Supreme Court, and the decision is con¬ 
sidered rather poor law today. However, the historical impor¬ 
tance of the case is not in the law there laid down, but in its con¬ 
sequences, which were rather extraordinary, and to our generation 
almost incomprehensible. 

As already stated, there was considerable feeling in Virginia 
over this litigation, and the decision of the United States Supreme 
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Court aroused great antagonism. This in itself was not an un¬ 
usual phenomenon, as many of the Supreme Court’s decisions 
have been received with antagonism then and since. But the 
unusual thing about this case is that the revolt against the United 
States Supreme Court was led by the Court of Appeals of Virginia, 
the highest court in that State. And the importance of the case 
m connection with our subject lies in the fact that when the man¬ 
date of the United States Supreme Court reached the Virginia 
Court of Appeals, that court proceeded to hoist Mr. Marshall by 
his own petard, so to say, and they did it so successfully that the 
Supreme Court was obliged to cut the rope which bound it to the 
mmous decision of Marhury v. Madison in order to get itself loose, 
^en the mandate of the United States Supreme Court was 
brought before the Virginia Court of Appeals, that court flatly 
denied the authority of the United States Supreme Court to issue 
any mandate to it, and proceeded to declare unconstitutional Sec¬ 
tion 25 of the Judiciary Act of 1791, which gave the United States 

Supreme Court appellate jurisdiction over the state courts in 
certain cases. 

It will be recalled that this is the same Judiciary Act a part of 

which Marshall himself had declared unconstitutional in Marhury 

V. Madison, The Virginia court now proceeded to cite Marhury 

y. Madison against the United States Supreme Court. But this 

was comparatively unimportant, as the point on which Marhury 

^Madison was cited against the Supreme Court was a minor one. 

What is of paramount importance is, that it proceeded to reason 

<ilong the lines of Marhury v. Madison; and since the Virginia 

court consisted at the time of very able men, it succeeded in 

erecting a logical structure beyond the power of even Marshall 
himself to demolish. 

The present writer does not accept the reasoning of the Vir- 

TIit because he does not accept the reasoning 

0 Marhury v. Madison. If, however, one argues upon the as¬ 
sumptions and premises of Marhury v. Madison, and follows the 
ogic upon which Marshall based his decision in that case, one 

cannot but come to the conclusion that the case of the Vir'einia 
court was perfect. 

Incidentally, the astute lawyers composing the Virginia Court 

in ® out some of the poor law contained 

ine United States Supreme Court’s decision, quite aside from 
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the question of the constitutionality of Section 25 of the Judiciary 
Act. But some of the judges—^particularly Judge Cabell, whose 
argument is perhaps the most perfect piece of reasoning of its 
kind contained in the literature of this subject during the period 
under consideration—were willing magnanimously to overlook 
the poor law contained in the United States Supreme Court de¬ 
cision and to stick to the point of constitutionality. 

The Virginia Court of Appeals discussed and decided the fol¬ 
lowing three questions: 

1. —Whether that portion of Section 25 of the Judiciary Act 
of 1791 which gave the United States Supreme Court appellate 
jurisdiction from the State Court in certain cases was constitu¬ 
tional. 

2. —Whether, if that Act were constitutional, the particular 
case under consideration came within its provisions. 

3. —^Whether, if the Virginia Court should come to the con¬ 
clusion that the United States Supreme Court was wrong in 
considering that portion of Section 25 of the Judiciary Act re¬ 
ferring to its appellate power constitutional, the Virginia Court 
was bound to accept the opinion of the United States Supreme 
Court or must follow its own opinion on the subject. 

Judge Cabell, as already stated, disdained to discuss the second 
point, since that involved only the comparatively unimportant 
question whether the United States Supreme Court was right in 
this particular judgment. He preferred to limit the discussion 
to the great question of American constitutional government. 
Chief Justice Roane, on the other hand, took a malicious pleasure 
in pointing out the weaknesses of the United States Supreme 
Court. He therefore discussed all three questions, claiming that 
the Supreme Court was wrong on all of them. Concededly, 
the most important question was the last one—namely, whether 
the Virginia courts had the right to follow their own judgment on 
the question of constitutionality if they should come to the con¬ 
clusion that the United States Supreme Court was wrong on the 
question of jurisdiction. And all the judges sitting in the case 
agreed with Judge Roane when he announced: 

'*Upon the whole, I am of opinion, that the Constitution con¬ 
fers no power upon the Supreme Court of the United States, to 
meddle with the judgments of this court, in the case before us; 
that this case does not come within the actual provisions of the 
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25th section of the judicial act; and that this court is both at lib- 
erty, a,nd u bound, to follow its own convictions on the subject 
anything in the decisions, or supposed decisions, of any other clurt 
to the contrary notwithstanding.” ’ 


The Virginia Court of Appeals thereupon made the following 
formal decision: ^ 


The court is unanimously of the opinion, that the aonellatp 

toThTs couit und'’®"'® not Ltend 

United w ^ construction of the constitution of the 

united States,—that so much of the 25th section of the act of 

judicial courts of the United States, as 
court^U w jurisdiction of the Supreme Court to this 

that^the writ” constitution of the United States; 

■r°r improvidently allowed 

andS ^^’’^^^'^on judice in relation to this court; 

and that obedience to its mandate be declined by this court/^ 


It will be observed that Judge Roane’s statement of the opin¬ 
ion of the Virginia Court of Appeals with respect to its right to 
lollow Its own judgment on the subject of constitutionality is 
strictly in accord with Judge Wilson’s rule on the subject of con¬ 
stitutionality as laid down by him in 1791 in his law lectures. It 
is also strictly in accordance with the rule of constitutionality laid 

• D Concurring Memorandum, contained 

in the Report of the Special Committee of the New York State 
ar Association of 1915. And, what is more important, it follows 
logically from Chief Justice Marshall’s position in Marbury v. 
Madison that on unconstitutional law is absolutely null and void. 
It an unconstitutional law is absolutely null and void, no decision 
ot the United States Supreme Court can give it validity or the 
force of law. Hence Judge Wilson’s express statement that every¬ 
body who has to act in the matter must decide the question for 

^ ^ position which, as we have seen, was promulgated 
again as late as 1915 by the learned gentlemen of the Special 

Uomimttee of the New York State Bar Association, under the 
othcial sanction of that great body of lawyers. 

This was the nut that the United States Supreme Court had 
0 crack when Mr. Martin again came before it—appealing to it 
or enforcement of its previous decision which the Virginia Court 
Appeal refused to honor. And it must be admitted by any 
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candid reader of Mr. Justice Story’s labored effort that he did not 
succeed in cracking it. In fact, he made but a poor showing in his 
attempt. And this poor showing extends to all of the three points 
decided against him by the Virginia Court of Appeals. 

His argument on the first question (which he considered the 
most fundamental, but which was not so at all, if the Wilson- 
Marshall theory of constitutionality be adhered to), abounds in 
petitio principii, or in that trick of argumentation that is com¬ 
monly called “begging the question”; and he continually travels 
in circles. His treatment of the second question is, to say the 
least, “inadequate.” But the most interesting part of his opinion 
to us is his treatment of the third question, and in this he fell 
down completely. The best he could do was an appeal to common 
sense and opportunism—a very dangerous procedure for one who 
starts out from an absolute principle and proceeds to construct a 
system of government on alleged logical deductions therefrom. 
Forced to the wall by the rigorous logic of the Virginia court, pro¬ 
ceeding from his own principle of want of power, he was compelled 
to announce that: “from the very nature of things the absolute 
right of the decision in the last resort must rest somewhere— 
wherever it may be vested, it is susceptible of abuse.” 

But why “must”—if the Constitution did not say so? The 
position of the Virginia court was in effect; that the Federal and 
State judiciaries were, under the United States Constitution, 
each supreme in its own sphere, and that to that extent they 
may be considered as equal and co-ordinate, instead of in¬ 
ferior and superior—just as the three departments of the Na¬ 
tional Government itself were equal and co-ordinate. The 
decision in Marbury v. Madison proceeded upon this very 
theory, that the United States Constitution did not put 
the right of decision in the last resort anywhere. Marshall 
did not claim there that the Judiciary is superior to the 
Legislature, but merely that it is coequal with it. But equality 
meant independence of judgment in all matters within its juris¬ 
diction; and therefore a right to disregard the interpretation of 
the Constitution by the Legislature and to act on its own judg¬ 
ment. If, therefore, the Virginia court was right in its basic 
assumption that the state governments were within their own 
sphere sovereign, and state courts within their own sphere su¬ 
preme, why must there be an absolute right of decision anywhere? 
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The whole notion, in fact, of an absolute right of decision some- 
where belongs to an entirely different order of ideas in the domain 
of political science from the ideas underlying MarshaU’s reason- 
ing in Marhury v. Madison. After thus throwing overboard Mar¬ 
shall's rigorous legalistic logic in favor of “common sense,” Story 

proceeds to make some further damaging admissions and asser¬ 
tions : 

. ,0^ another kind,—says he,—perfectly compatible 
with the most sincere respect for state tribunals, might induce 
the grant of appellate power over their decisions. That motive is 
the importance, and even necessity of uniformity of decisions 
throughout the whole United States, upon all subjects within the 
purview of the constitution. Judges of equal learning and inteq- 

differently interpret a statute, or a 
treaty of the United States, or even the constitution itself If 
there were no revising authority to control these jarring and dis- 
coraant judgments, and harmonize them into uniformity the 
laws the treaties, and the constitution of the United States would 
he different in different states, and might, perhaps, never have 

TK Obligation, or efficacy, in any two 

states. The public mischiefs that would attend such a state of 
things would be truly deplorable; and it cannot be believed that 

they could have escaped the enlightened convention which formed 
The constitution.” 

A perfectly sound argument for those who believe that the 
Constitution does not, and in the nature of things cannot, mean 
the same thing to all men at all times, and that the uncontrolled 
power to expound the Constitution, therefore, means the power to 
make it, or, in other words, to be the uncontrolled legislator; and 
that such a power can only be entrusted to the Legislature, which 
IS the embodiment of the people's sovereignty, and responsible 
to the people, and cannot possibly be entrusted to a body of men 
^responsible to the people and not commissioned to legislate. 
But M(irhury v. Madison proceeds upon an exactly opposite theory. 
Its ba^is is that the Constitution always means the same thing. 

hat if two men differ as to the meaning of the Constitution, one 
must necessarily be right and the other wrong. That this is a 
egal and not a political question. And that power exercised on a 
wrong construction of the Constitution is power usurped, and that 
any action thereunder is, therefore, null and void. 

It is because of this alleged nullity of unconstitutional laws 
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that the Judiciary presumes to disregard an act of the legislature 
which it believes unconstitutional. How, then, can this situation 
be affected by such opportunistic considerations as the uniformity 
of decisions? Much more important considerations have been 
brushed aside by the Judiciary as unworthy of consideration in 
the face of the only and paramount consideration: want of power. 

Mr. Justice Story^s difficulties were the difficulties of his system. 
The Virginia court drew the logical conclusions from Marbury v. 
Madison —and Marshall and Story were compelled to disown that 
decision. Judge Story’s embarrassment was the bankruptcy of a 
system. It is in place here to recall the truly prophetic words which 
Presiding Judge Pendleton, of the same Virginia Court, is sup¬ 
posed to have uttered when our subject first came up for discus¬ 
sion in a court of law— that the gentlemen who advocated this 
theory did not quite think of all of its consequences.^ The fact 
is that this theory, which is the outgrowth of the extreme indi¬ 
vidualism of the time when it first came into existence, leads, like 
all absolute individualism, to nonsense in logic and to anarchy in 
government. 

But the true historic situation and the meaning of this de¬ 
cision are best shown in Judge Johnson’s concurring opinion. 
Judge Johnson, it will be recalled, dissented from the original 
decision of the United States Supreme Court against which the 
Virginia Court of Appeals had revolted. He was therefore con¬ 
fronted with a peculiar dilemma: In his opinion, the original 
decision of the Virginia Court of Appeals was right, and that of 
the United States Supreme Court wrong. He also sympathized 
with the decision of the Virginia Court of Appeals on the question 
of the supremacy of the State courts within their own sphere, and 
was opposed to the main point involved in Judge Story’s argu¬ 
ment, namely, that the State courts were in some way inferior to 
the U. S. Supreme Court. But, on the other hand, the implica¬ 
tions of the opinion in Marbury v. Madison, which the Virginia 
Court of Appeals made the basis of its reasoning on the subject of 
constitutionality, clearly led to an extension of the Judicial Power 

2 In Commonwealth v. Caton Presiding Judge Pendleton is supposed to have 
said; “But how far this court, in whom the judiciary power may in some sort be smd 
to be concentrated, shall have power to declare the nullity of a law passed in its 
forms by the legislative power, without exercising the power of that branch, con¬ 
trary to the plain terms of that constitution, is indeed a deep, important and I will 
add, a tremendous question, the decision of which might involve consequences to 
which gentlemen may not have extended their ideas.’* 



JOHN MARSHALL AND RISE OF NATIONALISM 289 

which was becoming dangerous to the Union. He therefore offered 
his good services as a harmonizer, and suggested a solution which 
seems to have been actually accepted by the Supreme Court, al¬ 
though unnoticed by judicial historians; Namely, that the United 
States Supreme Court may entertain appeals from state courts 
under Section 25 of the Judiciary Act and decide whether the state 
court was right or wrong; but that the Supreme Court has no 
poimr to issue any mandate to the state court as to an inferior, 
and that the state courts have the right to disregard the decision 

of the United States Supreme Court since it is not binding 
upon them. 

Th^at was a truly remarkable device to avoid the conflict. 

But the Supreme Court actually adopted it, for the time being at 

least and did not send its mandate again to the Virginia Court of 
Appeals. 

In so far as actual action was concerned, the Virginia Court of 

Appeals remained in possession of the field, although the United 

States Supreme Court had the last word in the matter. This in 

Itself is very significant of the historical situation at that time. 

But even more significant is Judge Johnson’s language on that 

memorable occasion. In his concurring opinion Judge Johnson 

said: 


observed in this case, that the court disavows all 
intention to decide on the right to issue compulsory process to 

tiitinn ®°yts; thus leaving us, in my opinion, where the consti- 

o., “j- • V® P us—supreme over persons and cases as far 

contrni ® extend, but not asserting any compulsory 

control over the state tribunals. o' 

in tu ^ acquiesce in their opinion, but not altogether 

m ine reasoning, or opinion, of my brother who delivered it. Few 
minds are accustomed to the same habit of thinking, and our con- 

oXw^**^^ satisfactory to ourselves when arrived at in our 

cnQinl^^T® reason for expressing my opinion on this oc- 

imnnrton'^ question as one of the most momentous 

Dermnnon®’ ^ may affect, in its consequences, the 

cSnn K * the American Union. It presents an instance of 
the judicial powers of the Union, and one of 

diffipiift Union, on a point the most delicate and 

S adjusted. On the one hand, the general govern- 

itsplf whenever it loses the power of protecting 

I in the exercise of its constitutional powers. Force, which 
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acts upon the physical powers of raan, or judicial process, which 
addresses itself to his moral principles or his fears, are the only 
means to which governments can resort in the exercise of their 
authority. The former is happily unknown to the genius of our 
constitution, except as far as it shall be sanctioned by the latter; 
but let the latter be obstructed in its progress by an opposition 
which it cannot overcome or put by, and the resort must be to 
the former, or government is no more. 

“On the other hand, so firmly am I persuaded that the Ameri¬ 
can people can no longer enjoy the blessings of a free government, 
whenever the state sovereignties shall be prostrated at the feet of 
the general government, nor the proud consciousness of equality 
and security, any longer than the independence of judicial power 
shall be maintained consecrated and intangible, that I could bor¬ 
row the language of a celebrated orator and exclaim: T rejoice 
that Virginia has resisted.' 

‘YTet here I must claim the privilege of expressing my regret 
that the opposition of the high and truly respected tribunal of 
that state had not been marked with a little more moderation. 
The only point necessary to be decided in the case then before 
them was, Whether they were bound to obey the mandate emanat¬ 
ing from this court,' But in the judgment entered on their minutes, 
they have affirmed that the case was, in this court, coram non! 
judice, or, in other words, that this court had not jurisdiction 
over it. 

‘‘This is assuming a truly alarming latitude of judicial power. 
Where is it to end?** 

These references to the fallibility of judges, even judges of the 
Supreme Court, and to the possibility that equally honest and 
equally learned people, even among the judges themselves, might 
differ as to the meaning of the Constitution, was merely one of 
the manifestations of the change which was taking place in the 
attitude of jurists towards the problem of constitutionality. It 
affected, primarily, the Judicial Power, of course. But not exclu¬ 
sively so. It affected equally the problem of constitutionality as 
it presents itself to the legislator. It inaugurated what might be 
called a “liberal” mode of constitutional construction, in substi¬ 
tution for the old “dogmatic” mode. It is this change that we 
have referred to as a change from the Wilsonian point of view to 
the Madison-Clay point of view. It may be worth our while to ex¬ 
amine a little further this difference of point of view with reference 
to the Constitution before proceeding to examine the decisions 
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during MarshaU’s later period, in which the new point of view 
found its application. 

We have already pointed out that, according to the Madison 
point of view, each of the three co-ordinate branches of the 
government is equally competent to interpret the Constitution 
and equally empowered to apply its own interpretation within 
Its own sphere of action. So far there is no difference between 
the Madison view and the Wilson view. We may now refer to 
aMther part of the Madisonian conception of the Constitution, 
which differed from the Wilsonian conception. The Wilson 
school, as we have already had occasion to point out, looked 
upon the Constitution as something absolutely finished, contain¬ 
ing within itself all the provisions needful in the government of 
the people of the United States; and not only finished for the 
time being, but given for all times. Therefore, all that was neces¬ 
sary at any time for the solution of any problem arising in the 
domain of constitutional law was to expound the true meaning of 
he Constitution, and the rule of conduct was thereby given. If 
peop e differed with respect to any of its provisions it was not 
because the Constitution itself was uncertain on the point, but 
because of the weakness of the human inteUect, or at least of 
some human intellect. The problem was essentially one of logic. 
It was this conception of the Constitution that underlies the 

reasoning in Marbury v. Madison, as we have already had oc- 
casion to point out. 

The Madison view of the United States Constitution was 
en ire y different. In his view, the Constitution was not a com- 
plete and finished instrument of government, providing rules for 
au needs and for all occasions that might arise. On the contrary, 
e beheved that the Constitution was left essentially unfinished, 
and that many of its provisions were uncertain. Uncertain in 
some cases, because the Framers themselves were uncertain on 

point either because the individual Framers themselves 
were not quite sure as to what they wanted to put into it; or 
ecause, while each of the Framers knew how he wanted to pro- 
viae tor the contingency, there were differences of opinion which 
K would have been unwise to fight out, and they therefore pur- 
P sely left the matter open and unsettled. And uncertain in other 
ases, because the Constitution was not intended to prescribe 
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actual rules of conduct, but merely to lay down general principles 
whereby conduct ought to be governed, and from which rules of 
conduct might be deduced from time to time as occasion might 
arise. 

In this view of the Constitution, the term “unconstitutional” 
meant something entirely different from what it meant to James 
Wilson and his school. 

There might, of course, be cases in which “unconstitutional” 
would mean the same thing to both schools, as where something 
was done or attempted in flat defiance of an express provision of 
the Constitution. But such cases were of no great importance in 
the constitutional scheme as in the ordinary course of the business 
of government such cases could hardly occur; and when they 
should occur, they would be in the nature of revolutionary acts, 
to be treated accordingly. Both Madison and Wilson agreed that 
when an act of the Legislature fell within the latter description, 
it was the duty of the Judiciary, as well as of everybody else, to 
resist the revolutionary act and refuse to carry out the mandate 
of the Legislature. Both also agreed that if the Constitution left 
any matter unsettled the Legislature was paramount as to that 
matter. The question of how much the Constitution left unsettled 
was, therefore, of great importance. The greater the number of 
matters not provided for by the Constitution, the greater the lati¬ 
tude given to the Legislature, and the fewer, correspondingly, the 
occasions when the Judiciary could be justified in disregarding an 
Act of the Legislature. 

There was another and more basic difference in the attitudes 
of Wilson and Madison and their respective schools towards the 
Constitution. Wilson, who was a lawyer and a Scotch individu¬ 
alist, looked upon the Constitution as a grant of power from the 
people, in the nature of a power-of-attorney given by the people 
to their agents, and therefore to be construed strictly against the 
grantee. The problem of constitutionality was, therefore, a 
rather simple one—as simple as the construction of any grant of 
power in a power-of-attorney. Whatever was not expressly found 
in it, was not there; and there was the end of the matter. Con¬ 
stitutional grants of power were in derogation of the reserved 
rights of the people. Nothing could, therefore, pass by implica¬ 
tion. Madison, on the other hand—^Virginia gentleman, philoso¬ 
pher, and statesman—looked upon the Constitution not as the 
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ZT ‘‘Sents, but as rules of conduct 

p escribed by the people for themselves, having in mind primarily 

matterTof ^ Except, therefore, in certain 

pally to the form or structure of government-such as, for in- 
s ance, the number of houses of Congress, the manner of the 
lection of members of Congress, or of the President—much 
was necessarily left for future decision. 

°l principles laid down in 

ZLZ Zr- their general 

nature would necessarily give rise to difference of opinion, owing 

^'•“^stances and conditions under which they 

be applied—and to many other matters which affect 
dinerent minds differently. 

^ to this conception of the Consti- 

nrovTdei f Constitution expressly 

Lni 1 ° government the overriding of which 

had ‘■®''°t"tionary act, it was the Legislature that 

call H t “t®''P>'etation of the Constitution in its keeping. For it 

Sh It k® discretion, and discretion could be exer- 

mattpra ^^^w-giver, the people having specifically left all 
Lon? ,?‘='’"t.on to the Legislature. And it follows as a 
second corollary, that the meaning of the Constitution, in so far 

doPQ *0 governmental problems is concerned, 

aoes not always remain the same. For the application of the 

to different conditions must necessarily lead 

he "'"Sht therefore 

onstitutional in one instance and unconstitutional in another 

thesp^T ^ exigencies of the situation. And 

of thp?T“°'’ That the power 

to thp/^^^'TT unconstitutional must be limited 

breach o?T special cases already referred to, where the 

lutionnrv Constitution IS so flagrant as to make the act revo- 
involviop appraisement of the exigencies of a situation 

tive proLl* discretion is not a judicial but a legisla- 

of the conception 

a matte?Tf in ' Constitutionality, in this view, ceases to be 

of 0 th« ^ ^"'^^vidual conscience. The views 

r people whose opinions are entitled to respect, particularly 
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when adhered to for a long period of time, are in themselves de¬ 
terminative of constitutionality.® Since the meaning of the 
Constitution is not absolutely certain, and much depends on the 
proper application of its general principles, it would bespeak 
great presumption if a person were to insist on his own opinion 
as against the opinion of a great majority of his fellowmen held 
for a long period of time. Also, since the Constitution was made 
for the people, and it is their instrument of government whereby 
they govern themselves, their interpretation of its meaning, long 
and consistently adhered to, is decisive. It is because of this 
view of the Constitution that Madison found it incumbent upon 
him to approve the bill creating the Second Bank of the United 
States, although he had for many years held to the view that it 
was unconstitutional. Not only had the situation changed with 
the War of 1812—there thus came into play the principle of 
changing situation—but the Legislature of the United States had 
under different conditions come to the same conclusion, adverse 
to his own, as to the constitutionality of the Bank. In a very 
interesting letter written many years afterwards Madison states 
his reasons for approving the bill creating the Second Bank of the 
United States, as here given. And it is extremely interesting that, 
although his letter was written after the United States Supreme 
Court had repeatedly decided the Bank to have been constitu¬ 
tional, Madison does not refer in any way to this judicial opinion, 
even in connection with the re-chartering of the Bank for a third 
time, but does refer to the repeated action of the Congress of the 
United States. To Madison the repeated expressions of opinion 
by Congress were evidently more important than the opinion of 
the Supreme Court. 

This view of the Constitution was essentially the view held 
by Young America, and was best expressed by Henry Clay, just 

®This view is analogous to the views of constitutionality frequently 
by Mr. Justice Holmes—as, for instance, when he said, in Lochner v. 

“A reasonable man might think it a proper measure on the score of hem^. 
Men whom I certainly could not pronounce unreasonable would uphold it as a first 
instalment of a general regulation of the hours of work.” 

But these views are by no means identical. Between them lies a full century-- 
a century of the growth of the Judicial Power. Madison was thinking primarily oj 
himself—that is, of the principles by which his conduct ought to be guided, shoula 
he be called upon to act in a matter expressly entrusted to him by the Constitution. 
While Mr. Justice Holmes is thinking of the circumstances under which he may im¬ 
pose his views of the Constitution upon others engaged in performing function en¬ 
trusted to them by the Constitution. The latter possibility was entirely excludea 
from the Madison theory. 
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about this time we are considering, in a debate on this very 
question. ^ 

We have already referred to the fact that in 1811 Clay helped 

defeat the bill for the re-chartering of the First Bank of the 

mted States, and that in 1816 he was instrumental in chartering 

the Second Bank. In explaining the reasons for his change of 
front, Clay said: 

“The Constitution contained powers delegated and prohibi¬ 
tory, powers expressed and constructive. It vests in Congress all 
powers necessary to give effect to the enumerated powers. The 
powers that may be so necessary are deducible by'construction. 
they are not defined m the Constitution. They are in their 

With regard to the degree of necessity vari- 
ous rules have been at different times, laid down; but perhaps, at 

j ^ honest judgment, exer- 

cised under the control which belongs to the Constitution and the 

P pie. It is manifest that this necessity may not be perceived 
at one time under one state of things. The Constitution, it is 

ranges; It is always the same; but the force of cir- 
umstances and the lights of experience may evolve, to the falli- 

npep«ir°"f administration, the fitness and 

° exercise of constructive power today, 

"hich they did not see at a former period.” 


T *hat under this view of the Constitution the 

Judicial Power, as we now know it, is quite inadmissible, even if 
we should believe that the judges are at all times best qualified 
0 ascertain the meaning of the Constitution. For, under the 
rule of stare decisis, a decision of the Judiciary, once given, re¬ 
mains a judgment for all time. Had Clay’s opinion of 1811 been 
given judicially instead of legislatively, the United States would 
nave lost forever the power to create a Bank. If the exercise of 
such a power may at one time be constitutional and at another 
unconstitutional, depending on the exigencies of the situation 
ongress must, of necessity, be the sole judge of the question. 

It should be borne in mind that the rule here laid down by 
Henry Clay is quite a different one from that to which the courts 
sometimes refer as a discretionary power vested by the Consti- 
ution in Congress. The courts differentiate between the ques- 
lon of power, and that of discretion in the use of a given power. The 
questions of power have been settled forever in the Constitution 
1 self, and it is the question of power that the judges are called 
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upon to determine. At least, in the Marshall view of the Consth 
tution. If the power exists, the exercise of that power is consti¬ 
tutional, and Congress is then at liberty to use it or not to use 
it. “Unconstitutional,” on the other hand, means that the power 
does not exist, and therefore can never be exercised by Congress, 
no matter what the exigencies of the situation. But in the Clay 
conception of the Constitution, whether or not the power exists 
is itself a matter of circumstances depending upon the exigencies 
of varying situations. Therefore, whether or not the power exists 
is itself a matter for legislative determination. Therefore, Clay 
had a right to say in 1811, under one set of circumstances, that 
Congress had no power to create a Bank and that its creation 
would be unconstitutional; while five years later he had a right 
to say that now Congress has the power under the same Consti¬ 
tution to create a Bank, and that its creation under these circum¬ 
stances would be constitutional. ^ The difference between the two 
points of view is essentially the difference between that of looking 
upon the Constitution as a deed-of-grant on the one hand, or as 
an instrument of government on the other. And it is this change 
of attitude towards the Constitution that we believe we observe in 
John Marshall himself at about this time. 

It is interesting to note in this connection that when Mar- 
shalFs qualifications for the Bench were under discussion some of 
his party associates had misgivings about his fitness, and that 
those misgivings had to do with this very point. Thus, we are 
told that Oliver Wolcott wrote to Fisher Ames in December, 
1799, that MarshaU was “too much disposed to govern the world 
according to rules of logic; he will read and expound the Consti¬ 
tution as if it were a penal statute.” (Quoted in Warren, Supreme 
Court, I, p. 179) 

Marhury v. Madison fully justified this prediction. But 
twenty years after Marhury v. Madison, Rufus King wrote: 

* This must not be confused with such a change of circumstances as may bring 
into play different grants of power under the Constitution. As, for instana, a 
change from peace to war, or vice versa, with respect to certain mattcrs-;-«uch as 
the creation of a central bank or the issuance of legal tenders—which might con¬ 
ceivably be considered instrumentalities of carrying on war, and, therefore, consti¬ 
tutional when the country is at war but not when it is at peace with the world, in 
the Madison-Clay view, as we understand it, the mere passage of time, and Ine 
experience gained thereby, is in itself such a change of circumstances as to justify a 
change of opinion as to constitutionality. And this does not mean that the origmal 
view was erroneous. Unlike the Common Law—under our official, fictional, theory 
—constitutionality is not always there, to be discovered, but is a growth, accom¬ 
panying the growth of the nation itself. 
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eminently possessed by the Chief Justice who 
. imparts strength and harmony to the constitution.” 


In order to impart strength, and particularly harmony, to a 
constitution, it must not be expounded like a penal statute or a 
power of attorney. But it is a different Marshall that Rufus 
King was talking about from the one that Oliver Wolcott referred 

^ad elapsed since Marhury v. 
Madum, that famous_ decision was not only not acted upon even 

once, but its underlying principles w-ere permitted to fall into 

innocuous desuetude”; and the decisions of the few years imme- 

M Rufus King letter— the opinions upon which 

Marshall s fame really rests—were dictated by a radically different 
It not exactly opposite, point of view. 

In considering Marshall’s post-war decisions, we must differ- 
entiate between three classes of cases: 

, which he applied a latitudinarian construction 

^ ii! respect to the powers of Congress, hold¬ 

ing that Congress possessed the great powers actually exercised by 
It under the leadership of Henry Clay, and others of the Young 
America School, and frustrating the attempts of the states to 
interfere with the powers thus exercised by Congress. 

2.—Those cases in which he attempted to curtail the legisla- 

ive powers of the states in spheres of competency of the national 

government, in cases in which the national government had not 
exercised its powers. 

nf attempted to curtail the powers 

1 the states in favor of vested property rights of individuals, in 
maters which had nothing to do with questions of national power. 

Marehall’s fame rests principally upon the cases embraced 
within the first category, and it is those decisions that have with¬ 
stood the march of events and the criticism of History. He was 
ess tortunate in the second class of cases, both in their immediate 
enect as well as in the judgment of History upon them. And he 

as far as the 

>s concerned, even though they have evoked 
f “ ®®''*'a'a cfass of people and still survive as 

it ia ° 1 ^ uncritical tradition. As far as our subject is concerned 
thp' ^ of the first class that are of any importance. And 
(wJl importance is almost in exact proportion to the 

nee which each has traveled away from Marhury v. Madison. 
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The new era of our judicial history opens definitely with the 
Eebruary, 1819, term of the United States Supreme Court; and, 
by a peculiar coincidence, there were decided at that term three 
great cases, one belonging to each of the three categories enum¬ 
erated above, Marshall writing the opinions in all three. In one 
of these cases, Marshall wrote one of his two most famous deci¬ 
sions outside of Marbury v. Madison. That was the case of Me- 
Culloch V. Maryland^ (4 Wheaton 316) in which he affirmed the 
constitutionality of the Bank of the United States. We have 
already referred to the fact that during the entire period of the 
existence of the First Bank of the United States—a period of 
twenty years—the question of the constitutionality of that insti¬ 
tution, although one of the foremost political questions of the 
day, had never been tested in the courts. We have also referred 
to the fact that in 1809 Marshall deliberately evaded the issue 
when it was brought up in the case of the B’k of U. S. v. Deveaux, at 
a time when the matter was of the utmost importance politically 
in view of the application of the Bank for a re-charter, which 
brought the discussion of its constitutionality to the forefront 
of public interest. 

But times had now changed and the Bank was re-chartered 
by a Republican Congress—the bill for its creation being approved 
by James Madison, who, next to Thomas Jefferson, had been the 
foremost opponent of its constitutionality. The Bank still had 
enemies, and many people still insisted on its unconstitutionality. 
But with the conversion of Madison and the backing of Young 
America, Marshall could enter the fray confident of victory—^and 
he wrote one of the most magnificent opinions in the history of 
our judiciary. There was nothing particularly new or startling 
in what he said. No more than in what he had said in Marbury 
V. Madison. But the manner of his saying it was an achievement 
of no mean importance—far surpassing his achievement in Mar¬ 
bury V. Madison. And this happy result was due in a large meas¬ 
ure to the change in his point of view from that of a legalistic 
attitude toward the Constitution to that of statesmanship. Every 
paragraph—nay, every sentence—^bespeaks this difference in the 
point of view. The very opening paragraphs show a different ap¬ 
proach to the problem: a historico-political approach instead of a 
legalistic one. After paying his compliments to the importance of 
the case, he says: 
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^‘The first question made in the cause is, has Congress power to 
incorporate a bank? 

“It has been truly said that this can scarcely be considered as 
an open question, entirely unprejudiced by the former proceedings 
of the nation respecting it. The principle now contested was in¬ 
troduced at a very early period of our history, has been recognized 
by many successive legislatures, and has been acted upon by the 
judicial department, in cases of peculiar delicacy, as a law of 
undoubted obligation. 

“It will not be denied that a bold and daring usurpation 
might be resisted, after an acquiescence still longer and more com¬ 
plete than this. But it is conceived that a doubtful question, one 
on which human reason may pause, and the human judgment be 
suspended, in the decision of which the great principles of liberty 
are not concerned, but the respective powers of those who are 
equally the representatives of the people, are to be adjusted; if 
not put at rest by the practice of the government, ought to receive 
a considerable impression from that practice. An exposition of 
the constitution, deliberately established by legislative acts, on 
the faith of which an immense property has been advanced, ought 
not to be lightly disregarded. 

The power now contested was exercised by the first Congress 
elected under the present constitution. The bill for incorporating 
the bank of the United States did not steal upon an unsuspecting 
legislature, and pass unobserved. Its principle was completely 
understood, and was opposed with equal zeal and ability. After 
being resisted, first in the fair and open field of debate, and after¬ 
wards in the executive cabinet, with as much persevering talent 
as any measure has ever experienced, and being supported by 
arguments which convinced minds as pure and as intelligent as 
this country can boast, it became a law. The original act was 
permitted to expire; but a short experience of the embarrass- 
nients to which the refusal to revive it exposed the government, 
convinced those who^ were most prejudiced against the measure 
j necessity and induced the passage of the present law. It 
would require no ordinary share of intrepidity to assert that a 
measure adopted under these circumstances was a bold and plain 
usurpation, to which the constitution gave no countenance.” 

Marshall then proceeds to lay down his conception of the Con¬ 
stitution as follows: 

This government is acknowledged by all to be one of enu¬ 
merated powers. The principle, that it can exercise only the 
powers granted to it, would seem too apparent to have required 
to be enforced by all those arguments which its enlightened 
iriends, while it was depending before the people, found it neces- 
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sary to urge. That principle is now universally admitted. But 
the question respecting the extent of the powers actually granted, 
is perpetually arising, and will probably continue to arise, as 
long as our system shall exist. . . . 

“The government of the United States, then, though limited 
in its powers, is supreme. . . . 

“Among the enumerated powers, we do not find that of es¬ 
tablishing a bank or creating a corporation. But there is no 
phrase in the instrument which, like the articles of confederation, 
excludes incidental or implied powers; and which requires that ev¬ 
erything granted shall be expressly and minutely described. . . . 

“A constitution, to contain an accurate detail of all the sub¬ 
divisions of which its great powers will admit, and of all the 
means by which they may be carried into execution, would par¬ 
take of a prolixity of a legal code, and could scarcely be embraced 
by the human mind. It would probably never be understood by 
the public. Its nature, therefore, requires, that only its great 
outlines should be marked, its important objects designated, and 
the minor ingredients which compose those objects be deduced 
from the nature of the objects themselves.” 

And then comes this great admonition, showing the complete 
break with the power-of-attorney point of view: 

“In considering this question, then, we must never forget that 
it is a constitution we are expounding” 

Having thus told us that it was a Constitution, and not a 
deed, or power-of-attorney, that we are expounding, and that dif¬ 
ferent rules of interpretation must, therefore, be employed, Mar¬ 
shall proceeds to examine that clause in the Constitution which 
provides that Congress may enact all laws which may be neces¬ 
sary or proper for the carrying out of the powers expressly 
granted, and gives this clause a liberal interpretation in most 
sweeping language. 

The decision naturally aroused the opposition of the oppo¬ 
nents of the Bank, who still clung to the theory that it was un¬ 
constitutional; and the opinion received considerable adverse 
criticism even from some of those who had changed their attitude 
on the question of the constitutionality of the Bank, because of 
the sweeping language used in connection with the powers of 
Congress, particularly under the “necessary or proper” clause. 
But on the whole, the decision was received with approval, since 
the country had now definitely embarked on the Bank policy. 
Those who could differentiate between the decision as to the 
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constitutionality of the Bank, on the one hand, and the opinion 
in which this decision was couched, on the other, were naturally 
very few in number. How strong the current was then running 
in favor of the Bank can best be seen from the decision in the 
case of Osbom v. Bank of the United States, (9 Wheaton, 738) 
decided some five years later, in which the decision in McCulloch 
V. Maryland was reafiQrmed after a new elaborate argument, and 
in which the Supreme Court, in addition, gave a practical ad¬ 
vantage to the Bank by holding that it could sue in the Federal 
courts. 

In the later case Mr. Justice Johnson, who had joined with 
Chief Justice Marshall in the decision of McCulloch v. Maryland, 
dissented on the latter point, holding that while the Bank was 
constitutional it could sue only in the state courts. The question 
of whether or not the Bank should have been permitted to sue 
in the Federal courts is of no interest to us now, and we shall 
therefore not discuss here the differences of opinion on this point 
between Chief Justice Marshall and Judge Johnson. But Judge 
Johnson^s introductory remarks in his discussion of this point in 
his dissenting opinion are very interesting, as showing the state 
of popular opinion on the question of the Bank. Says he: 

“I have very little doubt that the public mind will be easily 
reconciled to the decision of the court here rendered; for, whether 
necessary or unnecessary originally, a state of things has now 
grown up, in some of the states, which renders all the protection 
necessaiy, that the general government can give to this bank. 
The policy of the decision is obvious, that is, if the bank is to be 
sustained; and few will bestow upon its legal correctness, the 
reflection that it is necessary to test it by the constitution and 
laws under which it is rendered. 

“The Bank of the United States is now identified with the 
administration of the national government. It is an immense 
machine, economically and beneficially applied to the fiscal trans¬ 
actions of the nation. Attempts have been made to dispense 
with it, and they'have failed; serious and very weighty doubts 
been entertained of its constitutionality, but they have been 
^bandoned; and it is now become the functionary that collects, 
the depository that holds, the vehicle that transports, the guard 
that protects, and the agent that distributes and pays away, the 
njiuions that pass annually through the national treasury; and 
an this, not only without expense to the government, but after pay¬ 
ing a large bonus, and sustaining actual annual losses to a large 
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amount; furnishing the only possible means of embod^dng the 
most ample security for so immense a charge.” 

It is clear that, far from heroically fighting windmills, Mar¬ 
shall was in fact dexterously manipulating a strong current of 
public opinion for the purpose of carrying him forward in en¬ 
larging the powers of the National Government by expounding 
the Constitution as a constitution should be expounded—that is 
to say, from the attitude of broad statesmanship and not in a 
narrow legalistic spirit. It should be borne in mind, when ap¬ 
praising these two cases, that Osborn v. The Bank adds nothing 
to McCulloch V. Maryland as far as any theory or principle of 
constitutional interpretation is concerned. Also, that as to the 
additional question decided in Osborn v. The Ran^,—which 
led to the difference of opinion between Chief Justice Marshall 
and Judge Johnson, the law laid down by Marshall was rather 
dubious, and that many of the criticisms contained in Judge 
Johnson’s dissenting opinion are well founded. Fortunately, this 
question was a temporary and local one. The point is therefore 
interesting only from the point of view of Marshall biography. 
It shows Marshall to have been a great statesman, although a 
rather indifferent lawyer. And, what is more important—it 
shows Marshall to have been rather careless in his choice of means 
when an important end was to be accomplished. 

One year after the great decision in McCulloch v, Maryland, 
Marshall had again occasion to expound the United States Con¬ 
stitution on the same point involved in McCulloch v. Maryland, 
^namely, the powers of the National Government as against the 
state governments—in the famous case of Cohens v. Virginia. 

(6 Wheaton, 264) 

The question involved in Cohens v* Virginia, in so far as the 
immediate subject was concerned, was of much less importance 
than that involved in McCulloch v. Maryland or Osborn v. The 
Bank. On the other hand, the general subject involved was 
somewhat broader than that in the Bank cases; for it went deeper 
into the question of the relations between the National Govern¬ 
ment and the state governments. The question was a much 
more ticklish one from the point of view of practical politics. For 
the case came from Virginia, which, as we have seen, had defied 
the United States Supreme Court in the case of Martin v. HunteVs 
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Lessees, and it concerned the criminal jurisdiction of the states— 
a subject upon which all of the states were rather sensitive. 

The facts in this celebrated case were as follows: When Con¬ 
gress organized the government of the District of Columbia, it 
gave it the right to institute lotteries for municipal purposes, un¬ 
der certain conditions. The City of Washington thereupon insti¬ 
tuted a lottery. The tickets were sold throughout the country, 
and, among others, by Messrs. Cohen, in Norfolk, Va. But the 
State of Virginia had a law which made the sale of lottery tickets 
a criminal offense. The Cohens were therefore arrested for sell¬ 
ing these lottery tickets, and the Virginia courts found them 
guilty and sentenced them to pay a fine. The Cohens then ap¬ 
pealed from the decision of the Virginia courts to the United 
States Supreme Court, claiming that the State of Virginia could 
not make a penal offense of what had been authorized by a law 
of Congress. This aggravated the tense situation existing between 
the Virginia courts and the United States Supreme Court; and 
the people of Virginia were up in arms against this interference 
of the Federal courts with their criminal laWs. Feeling ran so 
high that the Virginia Legislature officially instructed the counsel 
appearing for the State of Virginia before the United States Su¬ 
preme Court to make a motion in that Court to dismiss the appeal, 
and if that motion were denied to refuse to argue the case. The 
Virginia Legislature thus expressly upheld the position of the Vir¬ 
ginia Court of Appeals in the case of Martin v, Hunter*s Lessees, 
that the United States Supreme Court has no right to entertain 
appeals from the state courts. 


Accordingly, counsel for the State of Virginia refused to argue 
the case on the merits, and confined their argument to the ques¬ 
tion of jurisdiction. One of the counsel for the State of Virginia 
in this case was Philip B. Barbour, who was afterwards himself 
an Associate Justice of the United States Supreme Court, and he 
argued earnestly and elaborately the proposition that Section 25 
of the Judiciary Law of 1789 was unconstitutional, and that the 
United States Supreme Court had no power to hear appeals from 
the state court—going the entire length of the position taken 
by the Virginia Court of Appeals in its revolt against the United 
States Supreme Court,—thus renewing the controversy which was 
supposed to have been settled in Martin v. Hunter's Lessees. This 
time it was Marshall himself who spoke for the Supreme Court 
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and he wrote one of his most brilliant opinions, ranking with 
McCulloch V. Maryland and Gibbons v. Ogden. 

But before considering this opinion we must call attention to 
a circumstance usuaUy overlooked by historians, which is, how¬ 
ever, interesting both from the point of view of contemporary 
history as well as from that of Marshall biography. 

As the matter is usually pictured by historians, in this case 
St. George Marshall boldly attacked the dragon States Rights 
and inflicted upon him a crushing defeat. This tradition does 
not, however, represent the facts as they actually happened. In 
reality, the prudent Marshall dexterously repeated his maneuver 
of Marbury v. Madison^ of bravely letting the bands play while 
he was marching away from the battle-field: After delivering an 
opinion strongly upholding the rights of the United States Su¬ 
preme Court to entertain appeals from the state courts, he gave 
the deci^on to the State of Virginia, holding that the Cohens 
were guilty as found by the Virginia courts, because Congress had 
never intended that the lottery tickets of the City of Washington 
should be sold in the State of Virginia, contrary to the criminal 
laws of that State. By this maneuver Marshall cleverly avoided 
a defiance by the entire State of Virginia of the decision of the 
U. S. Supreme Court, which would undoubtedly have occurred 
if he had decided the case in favor of the Cohens; while at the 
same time he laid down rules of constitutional interpretation 
which could be brought forward whenever the opportunity arose 
which would permit the conversion of the paper rules into instru¬ 
ments of government. 

Nevertheless, the opinion in the Cohens case created a great 
stir, and brought down upon the Supreme Court the criticism not 
only of the Virginia judges and statesmen but of many others, 
giving rise to one of the great controversies about the Judicial 
Power in our history. 

The opinion in the Cohens CcLse is chiefly interesting as fur¬ 
nishing one of the best statements ever presented in favor of the 
right of the Federal Judiciary under the United States Constitu¬ 
tion to declare state legislation unconstitutional. This argument 
is not only very cogent in itself, but shines particularly in com¬ 
parison with that made by Mr. Justice Story in his opinion in 
Martin v. HunteVs Lessees. Judge Story's opinion in the Martin 
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Case is largely a legalistic one; and from the purely legalistic 
point of view there is no doubt that the State Rights side has the 
better of the argument. Marshall, therefore, rejected that line of 
argument in favor of the line of argument adopted by him in Mc¬ 
Culloch V. Maryland—'o&mAy, that it is a Constitution that we 

are expounding, and not a legal document in the narrower sense of 
that term. 

But the argument in Cohens v. Virginia shines not only by 
comparison with Judge Story's argument in Martin v. Hunter's 
Lesseesy it shmes also in comparison with Marshall's own argu¬ 
ment in Marbury v. Madison, which was the prototype of Story’s 
opinion. It is a matter of detail, but a rather interesting detail, 
that Marshall was compelled in this case to expressly apologize 
for something he had said in Marbury v. Madison, and which had 
been used with telling effect by counsel for the State of Virginia, 
who, as was to be expected, leaned heavily on the legalistic argu¬ 
mentation of Marbury v. Madison. In passing on this point, Mar¬ 
shall said: 

counsel for the defendant in error urge, in opposition to 
ims rule of construction, some dicta of the court, in the case of 
Marbury v, Madison. 

It is a maxim not to be disregarded, that general expressions, 
opinion, are to be taken in connection with the case in 
wnich those expressions are used. If they go beyond the case, they 
nay be respected, but ought not to control the judgment in a 
^Dsequent suit when the very point is presented for decision, 
ine reason of this maxim is obvious. The question actually be- 
lore the ^urt is investigated with care and considered in its full 

9. principles which may serve to illustrate it, are 
considered in their relation to the case decided, but their possible 
oearing on all other cases is seldom completely investigated.” 

Marshall then proceeds to explain away his unfortunate re¬ 
marks in Marbury v. Madison. Or at least makes a brave attempt 
to do so. In the process he is compelled to admit that in his rea¬ 
soning m support of the major point involving the decision in that 
case he had used “some expressions” “which go far beyond it,” and 
which he is now compelled to repudiate. 

pother interesting detail to be noted is, that in rendering 
e decision of this case upon the merits, Marshall proceeded in 
e reverse order from that in which he proceeded in Marbury v, 
Madison. In considering the question upon the merits, Marshall 
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said, after quoting the Act of Congress under which the Cohens 
justified their selling of the lottery tickets in the State of Virginia: 

“Two questions arise on this act: 

1st. Does it purport to authorize the corporation to force the 
sale of these lottery tickets in states where such sales may be pro¬ 
hibited by law? If it does, 

“2nd. Is the law constitutional? 

If the first question be answered in the affirmative, it will 
become necessary to consider the second. If it should be answered 
in the negative, it will be unnecessary, and consequently improper, 
to pursue any inquiries, which would then be merely speculative, 
respecting the power of Congress in the case.” 

He then proceeds to show that the act of Congress in question 
does not authorize the City of Washington to force the sale of 
these lottery tickets in states where such sales may be prohibited 
by law. and he therefore refuses to consider the question of con¬ 
stitutionality, as not involved in the case. Had Marshall followed 
the same procedure in Marhury v. Madison, he would never have 
written that portion of his opinion which brought upon him the 
strongest criticism at the time—namely, the one in which he de¬ 
clared Marbury to be entitled to his commission and Jefferson to 
have violated the law by refusing to let him have it. 

By prudently following the maneuver employed by him in Mar¬ 
bury V. Madison, and cleverly improving upon it—probably as a 

result of his experience in that case—^Marshall achieved the fol¬ 
lowing results: 

He avoided a defiance by the State of Virginia, which would 
undoubtedly have followed had he decided the case against the 
State of Virginia on the merits. He avoided a conflict with Con¬ 
gress, which would undoubtedly have followed if he had decided 
that the law of Congress under which the Cohens justified was 
unconstitutional. And he had his chance of upholding the power 
of the United States Supreme Court over the state courts, at least 
on paper. 

As to the kind of argument made by Marshall in this case, we 
shall quote here the opinion of Henry Wheaton, a famous lawyer 
of the time and a great admirer of Marshall's, who wrote: 

Very able and professional men are satisfied that the whole 
argument against the jurisdiction of the Supreme Court has been 
completely demolished in the opinion delivered by Chief Justice 



JOHN MARSHALL AND RISE OF NATIONALISM 


307 


■ ‘i It bears the strongest marks of his 

applies itself to the 

interpretation of the fundamental law, soars above the ordinary 

nf technical lawyer and displays the wisdom 

SrUI p^ ig)®"® law-giver.” (Quoted in Warren, Supreme 


Marshall s next great decision, probably the greatest of all his 
decisions, came four years after the Cohens case. It was in the 
case of Gibbons v. Ogden, (9 Wheaton 1) which involved a con¬ 
struction of that part of the United States Constitution which 
gives to Congress the power to regulate foreign and interstate 
commerce. Senator Beveridge says that Marshall’s opinion in 
this case “has done more to knit the American people into an 
indivisible nation than any one force in our history excepting 
only war.” There can be no doubt of the fact that the opinion 
is a very able one; and it has had a great and lasting influence 
upon the history of our jurisprudence as well as upon the history 
of our country. It may be considered as the culmination of Mar¬ 
shall s career as a constructive statesman. It is in complete con¬ 
trast to Marbury v. Madison, at least in spirit if not in letter, as 

it IS a logical sequel both in spirit and in letter to McCulloch v. 
Maryland and Cohens v. Virginia. 

In the two last-named cases, Marshall, by construing the 
United States Constitution in a liberal and statesmanlike way, 
as an instrument of government instead of a deed-of-grant, es¬ 
tablished the following principles: ’ 

1st: That the Federal Government is a National Govern¬ 
ment, with ample powers to carry out the design of the Framers 
of the United States Constitution—depending for its powers not 
upon any particular words used in the Constitution, but on the 

general purpose which the people had in mind when organizing 
the government. 

2nd. That the National Government was supreme in its own 
domain, and had the power to carry on its functions untrammelled 
and unhampered by 'the state governments. 

The new decision went a step further, and established the 
proposition that in the domain of national powers the National 
Government is not only supreme, but its authority is exclusive. 

So that the State governments have no concurrent powers in the 
same field at least, not after the National Government has acted 
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on the subject. And that irrespective of the manner in which 
Congress had acted on the subject, so long as it had bestowed any 
attention upon the subject by acting upon it in some way. The 
decision as well as the opinion in this case are so typical of Mar¬ 
shall at the height of his powers and of his career, showing his 

strength as well as his weaknesses, that they well deserve more 
detailed consideration. 

The case grew out of the so-caUed New York Steamboat Mo¬ 
nopoly. When Robert Fulton invented the steamboat, the State 
of New York granted to him and Robert L. Livingston, one of its 
leading citizens and for a time Chancellor of the State, a monopoly 
on steamboat navigation in New York Bay and the Hudson River 
between various ports in New York and New Jersey. This mo- 
nopoly grew up tp be a great financial power, and brought upon 
itself the odium of the people of those two states. As a result, 
many attempts had been made to break the monopoly—the at- 
tac s eing made, naturally, at the point where the monopoly was 
most vu^erable, namely, where it touched points other than the 
a e 0 New York. The natural base of operations for the attacks 
upon this monopoly was the State of New Jersey, and the State 

Jersey had made several grants for the operation of 

s earns ips from New Jersey ports with a view to breaking the 
iNew York monopoly. 

operated the monopoly thereupon resorted to the 
JNew York courts in an effort to prevent this competition, with the 
resu 11 ^ the Chancery Court of New York issued an injunction 
gainst those who operated steamboats from New Jersey bases 
in competition with the Fulton-Livingston monopoly. New Jer¬ 
sey retaliated by outlawing the New York Monopoly, so that 
ere was a legal war between New York and New Jersey over 
is matter; and it was stated on the floor of Congress at about 
t e time of the decision in Gibbons v. Ogden that four states were 
practically at war over the matter. So that, while technically the 
New York Monopoly was based on an appeal to State Rights, 
ere were at least three states opposed to it to one that was 
interested in it; with the sympathies of the remaining states 
undoubtedly on the side of those who were tr 3 dng to break the 
monopoly. Popular opinion was also against the Monopoly even 
in New York State. But the law, up to the point when Gibbons 
V. Ogden was decided in the United States Supreme Court, seemed 
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to be on the side of the Monopoly, and this not only because the 
Monopoly had been successful m winning its suits in the New 
York State courts, but because the New York State courts at the 
time were of peculiarly high standing in the legal world, and the 
judges who passed upon this particular question were pre-eminent 
in the judicial world. Among those who passed on the particular 
constitutional question involved, and decided it in favor of the 
Monopoly was Chancellor (and Chief Justice) Kent, who was 
undoubtedly the greatest Jurist of his day. Another New York 
judge who passed upon this question favorably to the Mo¬ 
nopoly was Smith Thompson, now an Associate Justice of the 
United States Supreme Court. Another distinguished judge who 
passed on the question favorably to the Monopoly was Ambrose 
bpencer, who had succeeded Kent as New York’s highest judicial 
officer, and who would probably have been appointed Associate 
Justice of the United States Supreme Court if the appointment 
had not gone to Smith Thompson. 

The litigation in the New York courts was bitter and pro¬ 
tracted, and New York judges had written able and exhaustive 
^inms on the subject. The point involved was whether the 
JNew York law creating the monopoly ran counter to that provi- 
sion of the United States Constitution which gave the National 
Oovernment the power to regulate interstate and foreign com¬ 
merce, when its effect was to prohibit vessels engaged in the coast- 
ing trade between ports of different states under a license from 
United States government from entering the ports of New 
Fork m competition with the vessels of the Monopoly. 

The questions to be decided were as follows; 

1. Was the power of Congress to regulate foreign and inter¬ 
state commerce exclusive; or had the states concurrent power in 
the matter, so that Nation and State could each make its own 

regulations ? 

2. Assuming that Congress had exclusive power over the sub- 

frnm Tr absolutely exclude the states 

rom the right of legislating on the subject, irrespective of whether 

not Congress had legislated on it; or would it only become 

exclusive after Congress had given its attention to the subject by 

pacing some law regulating the subject, the field being free up to 
time for state action? ^ 



310 


GOVERNMENT BY JUDICIARY 


3. What is the exact meaning of the word “regulation,” so as 
to determine when Congress has begun to regulate the subject, 
or when an act of the State on the subject constituted regulation 
interfering with the grant of power to Congress? 

It is evident that the basic question was whether the states 
have any concurrent power; for if they have, the interstate trade 
of the country, which is the most important part of its trade, 
could be thrown into chaos by the conflicting actions of states and 
nation, and of the different states themselves. 

Next in importance was the definition of the term “regulation” 
in such a manner as to give the National Government ample power 
and exclude the powers of the State. 

The third question, while important in particular cases, could 
not be considered a great danger to the National Government. 
For if it should be held that the states have the power to act in 
the absence of National action, and if the states should act in a 
manner to endanger the general w'elfare, the National' Govern¬ 
ment could always step in, and by its own action terminate the 
situation created by the action of the states. 

But while the last point was of comparatively minor im¬ 
portance generally, it was rather important in the political situa¬ 
tion as it existed at this particular time. The subject was a 
particularly ticklish one in the South in connection with the Negro 
question. Virginia and South Carolina, for instance, had laws 
directed against the entrance of free Negroes into these States, 
and provided for their detention and custody until the vessel in 
which they arrived should leave port. The validity of the Virginia 
law had been attacked before Chief Justice Marshall while he was 
sitting at Circuit in 1820, but he evaded the dangerous subject by 
construing the statute involved as inapplicable to the facts of the 
particular case before him. (The Brig Wilson, 1 Brock 423; Elkin- 
son V. De Liesseline, Fed. Cases No. 4336) 

The South Carolina statute came up for consideration before 
Judge Johnson in the fall of 1823, and he squarely held that statute 
unconstitutional. This decision was bitterly resented by South 
Carolina, and her officials proceeded to enforce the statute in flat 
disregard of Judge Johnson^s decision. How strong the feeling 
was on the subject in South Carolina is shown by the fact that 
one of the counsel said in the argument before Judge Johnson that 
if South Carolina was deprived of the right of regulating her 
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oolored population it required not the spirit of prophecy to fore¬ 
tell the result; and rather than submit to the destruction of the 
state, I would prefer the dissolution of the Union.” 

^ Such WM the state of legal and popular opinion on the question 
involved when Gibbons v. Ogden came up for decision before the 
United States Supreme Court. That Chief Justice Marshall was 
concerned not only with the legal points but with the state of 
feeling in the country, is shown by a letter which he wrote to 

Judge Story after Judge Johnson got into hot water in South 
Carolina. In this letter Marshall said: 


Johnson, I perceive, has hung himself on a demo- 

composed entirely of thorny State-Rights 
in South Carolina, and will find some diflBculty, I fear, in getting 
off into smooth open ground. ... You hav^ it is said some 

ouThm?hrif principles to that’which 

Swin unconstitutional. We have its twin 

I mZZ h ^ has been brought before me in which 

so W ir"'® constitutionality, had I chosen to do 

bl'tfinn absolutely necessary, and as 1 am not jond of 

the arf’^ m ^ construction of 

act. (Quoted in Warren, Supreme Court, II, p. 86) 

In the decision of Gibbons v. Ogden, Chief Justice Marshall 
noldly attacked the Steamboat Monopoly and decided squarely 
against it on all points, which involved the basic question of 
Whether or not the states had concurrent power with the National 
government to regulate interstate commerce. This he decided in 
e negative, and gave such a definition to the word “regulation” 
as would give the National Government ample elbow room to 
operate. He gave the unpopular New York Monopoly a body 
Diow by declaring unconstitutional the law under which it oper¬ 
ated. But as he was not fond of butting against a wall, either 
n sport or otherwise, he carefully avoided touching on the third 
^estion-namely, when the power of Congress becomes exclusive 
^o as to keep out of a fight with Virginia and South Carolina 
^hough he used language from which it followed as a logical 

cons ituL?* 


Judge Johnson seems to have been greatly dissatisfied with 

pnrrJr. Marshall's opinions, and he therefore wrote a con- 

thp ^^ich he went beyond Marshall and maintained 

xcusiveness of the Federal power over commerce in the 
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fullest degree. As a result of Marshall’s aversion to butting 
against walls, “the officials and Courts of South Carolina continued 
for over twenty-five years to disregard Judge Johnson’s opinion 
and to insist that the decision in Gihhous v, OQdeti was inappli¬ 
cable.” (Warren, Supreme Court, II, p. 87) 

Marshall thus avoided the only dangerous point in the case, as 
far as popular feeling was concerned. The rest was clear sailing. 
How clear the sailing was, as far as popular opinion was concerned, 
can be seen from the way in which the decision was received by 
the public and the press. Mr. Warren in his Supreme Court 
quotes the following newspaper accounts of how the decision was 
received in various parts of the country. 

A Missouri paper said: “Some of the New Yorkers show them- 
^Ives a little restive under the late decision of the U. S. Supreme 
Court on the subject of the steam boat monopoly. They may rest 
assured that it is a decision approved of in their sister States, who 
can see no propriety in the claim of New York to domineer over 
the waters which form the means of intercourse between that 
State and others, and over that intercourse itself.” 

Shortly after the decision, the newspapers of the North carried 
this item, according to Mr. Warren: 

^^sterday the Steamboat United States, Capt. Bunker, from 

Havep, entered New York in triumph, with streamers flying, 

and a large company of passengers exulting in the decision of the 

^ited States Supreme Court against the New York monopoly. 

She fired a salute which was loudly returned by huzzas from the 
wharves.” 

And “a representative Southern paper” reported that—“On 
Monday, the 29th, two steamboats from Charleston arrived at 
Augusta. ^ Their arrival was greeted by the citizens who fired a 
jeu de joie, accompanied by a band of music, which was returned 
by one of the boats, amidst repeated huzzas and cries of 'down 
with all monoplies of commerce and manufactories—one is as 
great an evil as the other. Give us free trade and sailor’s rights! ’ ” 

To this Mr. Warren adds his own opinion that: 

“In short, Marshall’s opinion was the emancipation proclama¬ 
tion of American commerce.” (Warren, Supreme Court, II, PP* 

76-6) 

As is perfectly natural and proper for an Emancipation Proc¬ 
lamation, Marshall’s most famous opinion contains very little legal 
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lore, and is largely compounded of the wisdom of the statesmen 
and the eloquence of the popular leader. MarshaU opens his 

opinion by a tribute to the New York courts, which he was about 
to overrule, in the following language: 

maintains the constitutionality of 

thX i fs ’ ^®Sislature, their Council of Revision, and 

their judges, have repeatedly concurred in this opinion. It is sun- 

ported by great names—by names which have all the titles to 

^rmderatton that virtue, intelligence and office, can bestow. No 

inbunal can approach the decision of this question, without feel- 

Zh °'Pinion which is sustained by 

such authority; but it is the province of this Court, while it re- 

m^thp implicitly; and the judges must exercise, 

pZ-a ®ii^™‘'iation of the subject, that understanding which 
Frovidence has bestowed upon them, with that independence 

mpnf ® the United States expect from this depart- 

ment oi the government. ^ 

He then plunges into the subject of constitutional construc¬ 
tion: 

rnr^J^ ^9^ been said—says he—that these powers ought to be 
construed strictly. But why ought they to be so construedIs 

this constitution which gives countenance to 

eranfs p enumerated powers, that which 

fwr’ tlm means of carrying all others into execution, 

Congress is_ authorized ‘to make all laws which shall be necessary 

which T' ^® Bfit this limitation on the means 

wnich may be used, is not extended to the powers which are con- 

lerred, nor is there one sentence m the constitution which has 

been pointed out by the gentlemen of the bar, or which wf have 

leen able to discern, that prescribes this rule. We do not therc- 

inean h‘"^ ourselves justified in adopting it. What do gentlemen 
cSaL cnnT ^^^‘cuction? If they contend only against that 
natn™i '^°'’ds beyond their 

tend h i "ot controvert the principle. If they con- 

theorv Lt^o K ®7°"' /^"^‘/“ction which, in support of some 
fr ,'not to be found in the constitution, would deny to thft 

viptvo ’ import, and which are consistent with the general 

tion wMch ®- ^^i® ’"^‘’■ument; for that narrow coLtruc- 

to tha u* cripple the government and render it unequal 

then we ®s'^n''nf® understood, render it competent; 

men we cannot perceive the propriety of this strict construction. 
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nor adopt it as the rule by which the constitution is to be ex¬ 
pounded. . . . If, from the imperfection of human language, there 
should be serious doubts respecting the extent of any given power, 
it is a well-settled rule that the objects for which it was given, 
especially when those objects are expressed in the instrument it¬ 
self, should have great influence in the construction. We know of 
no reason for excluding this rule from the present case. The 
grant does not convey power which might be beneficial to the 
grantor, if retained by himself, or which can enure solely to the 
benefit of the grantee, but is an investment of power for the 
general advantage, in the hands of agents selected for that pur¬ 
pose; which power can never be exercised by the people them¬ 
selves, hut must be placed in the hands of agents, or lie dormant.” 

Having thus forcefully and summarily, though not learnedly, 
disposed of the power-of-attorney theory of the Constitution, 
Marshall proceeds to give the word “commerce” as broad a mean¬ 
ing as possible, and then continues as follows: 

^3^ been urged with great earnestness—says he—that 
although the power of Congress to regulate commerce with for¬ 
eign nations, and among the several states, be co-extensive with 
the subject itself, and have no other limits than are prescribed in 
the constitution, yet the states may severally exercise the same 
power within their respective jurisdictions. In support of this 
argument, it is said that they possessed it as an inseparable at¬ 
tribute of sovereignty, before the formation of the constitution, 
and still retain it, except so far as they have surrendered it by 
that instrument; that this principle results from the nature of 
the government, and is secured by the tenth amendment; that an 
affirmative grant of power is not exclusive, unless in its own 
nature it be such that the continued exercise of it by the former 
possessor is inconsistent with the grant, and that this is not of that 
description. 

“The appellant, conceding these postulates, except the last, 
contends that full power to regulate a particular subject, implies 
the whole power, and leaves no residuum; that a grant of the whole 
is incompatible with the existence of a right in another to any part 
of it. 

“Both parties have appealed to the constitution, to legislative 
acts, and judicial decisions; and have drawn arguments from all 
these sources to support and illustrate the propositions they re¬ 
spectively maintain. . . . 

“It has been contended by the counsel for the appellant, that, 
as the word ‘to regulate^ implies in its nature, full power over the 
thing to be regulated, it excludes, necessarily, the action of all 



JOHN MARSHALL AND RISE OF NATIONALISM 315 

others that would perform the same operation on the same thing, 
that regulation is designed for the entire result, applying to those 
parts which remain as they were, as well as to those which are 
altered. It produces a uniform whole, which is as much disturbed 
and deranged by changing what the regulating power designs to 
leave untouched, as that on which it has operated. 

great force in this argument, and the court is not 
satisfied that it has been refuted. 

*‘Since. however, in exercising the power of regulating their 
own purely internal affairs, whether of trading or police, the states 
may sometimes enact laws, the validity of which depends on their 
interfering with, and being contrary to, an act of Congress passed 
in pursuance of the constitution, the court will enter upon the 
inquiry, whether the laws of New York, as expounded by the 
highest tribunal of that state, have, in their application to this 
case, come into collision with an act of Congress, and deprived a 
citizen of a right to which that act entitles him. Should this col¬ 
lision exist, it will be immaterial whether those laws were passed 
in virtue of a concurrent power ‘to regulate commerce with foreign 
nations and among the several states,^ or in virtue of a power to 
replate their domestic trade and police. In one case and the 
other, the acts of New York must yield to the law of Congress; 
and the decision sustaining the privilege they confer, against a 
right given by a law of the Union, must be erroneous. 

^ “This opinion has been frequently expressed in this court, and 
IS fpnded as well on the nature of the government as on the 
words of the constitution. In argument, however, it has been 
contended that if a law, passed by a state in the exercise of its 
pknowledged sovereignty, comes into conflict with a law passed 
by Congress in pursuance of the constitution, they affect the sub¬ 
ject, and each other, like equal opposing powers. 

“But the framers of our constitution foresaw this state of things. 

provided for it, by declaring the supremacy not only of itself 
but of the laws made in pursuance of it. The nullity of any act.' 
ippsistent with the constitution, is produced by the declaration 
tnp the cpstitution is the supreme law. The appropriate appli¬ 
cation of that part of the clause which confers the same supremacy 
on laws and treaties, is to such acts of the state legislatures as do 
not transcpd their powers, but. though enacted in the execution 
01 apnowledged state powers, interfere with, or are contrary to 
tne laws of Congress, made in pursuance of the constitution, or 
feome treaty made under the authority of the United States. In 

Congress, or the treaty, is supreme; 
nn he law of the state, though enacted in the exercise of powers 
not controverted, must yield to it.” 
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He then concludes as follows: 

“The court is aware that, in stating the train of reasoning by 
which we have been conducted to this result, much time has been 
consumed in the attempt to demonstrate propositions which may 
have been thought axioms. It is felt that the tediousness insepara¬ 
ble from the endeavor to prove that which is already clear, is 
imputable to a considerable part of this opinion. But it was un¬ 
avoidable. The conclusion to which we have come, depends on a 
chain of principles which it was necessary to preserve unbroken; 
and, although some of them were thought nearly self-evident, the 
magnitude of the question, the weight of character belonging to 
those from whose judgment we dissent, and the argument at the 
bar, demanded that we should assume nothing. 

“Powerful and ingenious minds, taking, as postulates, that the 
powers expressly granted to the government of the Union are to 
be contracted, by construction, into the narrowest possible com¬ 
pass, and that the original powers of the States are retained, if 
any possible construction will retain them, may, by a course of 
well digested, but refined and metaphysical reasoning, founded on 
these premises, explain away the constitution of our country, 
and leave it a magnificent structure indeedf to look at, but totally 
unfit for use/* 



CHAPTER XIII 


THE COURTS AND THE RISE OF JACKSONIAN DEMOCRACY 


y^FTER, the Era of Good Feeling came the Jacksonian Revo- 
lution. The rise of Jacksonian Democracy forms a sort of 
blind spot in our historiography. All our historians agree 
that the election of General Jackson in 1828 was an “upheaval/’ 
and that the “reign” that followed it was a turning point in our 
istory. But how the upheaval came about is shrouded in mystery 
And so is, more or less, the character of the “reign” itself. Accord¬ 
ing to our official historians, the sequence of events was somewhat 
as follows: 


In the year 1800 the Jeffersonian “revolution” drove out the 
ederahsts, and put the “people” in power. During the two terms 
01 Jefferson’s presidency there was considerable trouble afoot, 
owing to the disturbed political situations in Europe, which cul¬ 
minated in the Embargo Act of 1807. Then came the rise of the 
west and the War of 1812 under the domination of the Young 
Hepublicans from the West. The peace that followed the War of 
1812 completely wiped out the Federalist Party—owing partly to 
Its unpatriotic conduct during the war, and partly to the fact that 
ne peace between this country and England coincided with the 
close of the Napoleonic Era in Europe, which furnished one of the 
principal points of division between the Federalists and Anti- 
I'ederahsts. In the election of 1816 the Federalist Party, there- 
ore, had no candidate of its own, and in the election of 1820 no 
one appeared to contest the election of Mr. Monroe, so that he was 
re-elected unanimously.* At the close of Monroe’s second terra 
here was considerable sentiment for giving him a third term! 
ot because of his outstanding services, but because there were 
no parties and no issues. When it was finally determined that 
onroe should not have a third term, four candidates appeared 


it Hampshire cast hie vote for John Quincy Adams But 
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in the field; but they all belonged to the same party, and the 
contest was purely on personal grounds. Of the four candidates, 
one—John Quincy Adams—was Monroe’s Secretary of State, and 
therefore heir-apparent. Another one of these candidates, Will¬ 
iam H. Crawford, was Monroe’s Secretary of the Treasury. A 
third was Henry Clay, for many years the Speaker of the House 
of Representatives, and principal Congressional leader during the 
Monroe administration. The only one of the four candidates who 
was not closely identified with the Monroe administration was 
General Jackson; but even he was a good Republican, and em¬ 
ployed in many important capacities by the Monroe administra¬ 
tion. The campaign which these four candidates waged was de¬ 
void of any issues; and the electorate could not muster up suffi¬ 
cient enthusiasm for any one of the candidates to give him a 
majority of the electoral votes. As a result the election was 
thrown into the House of Representatives. 

And then, presto!—an “upheaval,” a “revolution.” . . . 

“Monroe’s Administration—says one historian—drew to a 
close in a mellow sense of popular approval.” (Frederick A. Ogg, 
The Reign of Andrew Jackson, p. 95) 

This was in 1824, but the situation was not much different two 
years later. “As yet—says another historian—speaking of the 
summer of 1826—the people gave little heed to the outcry of the 
politicians. . . . They were too busy gathering their crops, sell¬ 
ing their wares and merchandise, and enjoying the fruits of pros¬ 
perity to believe that the charge of bargain and corruption was 
seriously made. Even the toasts to which the revellers drank on 
Independence Day show no widespread animosity towards Adams 
and Clay.” (John Bach McMaster, History of the People of the 
United States, Volume V, p. 502) 

But—“In the early months of 1828, the campaign rapidly rose 
to an extraordinary level of vigor and public interest. Each party 
group became bitter and personal in its attacks upon the other; in 
our entire political history there have not been more than two or 
three campaigns so smirched with vituperation and abuse.” (Ogg, 
op. cit., p. 106) 

But what was all this excitement about? According to our 
official historians the excitement was evidently about nothing, 
unless it was about the personality of Andrew Jackson. 

“The campaign of 1828—writes one historian—was not fought 
upon the issues of any well established differences in political and 
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economic polmies. Jackson and his followers simply appealed to 
the mass of the people, especially to the lower clasLs 'to turrthe 
rascaJs out on the ground that the ‘Old Hero,’ the friend of the 

Phfif fby a corrupt bargain between the two 

Administration, out of his rights in 1824 and that 
the whole pack of officials serving under them had been’corrupted 

s^sion of their Government and send the wicked aristocracv nf 
office holders to the right about, was the chief demand of the De 

Thrs;? “ ”• ’■‘.t "-i pi.~ wth *h' 

Ble ® ^ ^ ‘bey won the 

a tremendous bouleversement. The mob of malcontents 

.•"<1 l-l .cc.5ish"d 

fmm The old ruling class in American society was driven 

of mpn and power, and a new, untried, and inexperienced set 

f Government. It looked something like 

combination of the South and West against the East ” tJolin 
w. Burgess, The Middle Penod, pp. 163-4) ^ 

“Issues—tariff, internal improvements, foreign policv slaverv 

rah^for®! backgroundsays another historian.—‘Hur- 

‘be beginning and end of the creed of the 
masses bent on the Tennesseean’s election.” (Ogg, op. cit., p. 107) 

If our tradUional histories be believed, the Jacksonian De- 

^ power without a program of any kind. Not 

avmg had any political or economic program to start with it 
was hard for it to carry out any definite economic or political pro¬ 
gram after it came into power. In fact, being composed of hetero¬ 
geneous elements, held together only by a personality, it was hard 

mr Its divergent elements to agree on any political or economic 
program. 

abov^r P^''‘y—one of the learned historians quoted 
cal Democratic party, must make its creed, both politi- 

stitiiBnn ‘bat creed both to the Con- 

these ‘b® Eastern divisions Of 

Soiithprn ^®®‘®'’n division alone was a real democracy. The 
Southern .Eastern divisions were rather aristocraciel The 

Polides Ve ®."?Pbatically so. And when it came to 

the TTo Western division favored internal improvements and 

$visfontvore"rf divisions opposed them; the Western 

modemte nrntp^p bemp, the Eastern favored 

aerate protection of manufactures, and the Southern division 
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wanted as nearly free trade as the revenues of the Government 
would allow. It was a great task for the Administration to main¬ 
tain the combination, and keep a reliable majority in Congress.” 
(Burgess, op. cit., p. 165) 

And yet- 

*‘The untrained, self-willed, passionate frontier soldier came to 
power in 1828 as the standard bearer of a mighty democratic up¬ 
rising which was destined before it ran its course to break down 
oligarchial party organizations, to liberalize state and local govern¬ 
ments, and to turn the stream of national politics into wholly new 
channels. It was futile for men of the old school to protect and 
to prophesy misfortunes for the country under its new rulers. The 
people had spoken, and this time, the people's will was not to be 
denied.” (Ogg, op. cit., p. 114) 

More than that- 

“It was indeed a ^eat uprising of the people, a triumph of de¬ 
mocracy, another political revolution the like of which the country 
had not seen since 1800, and no more driving from office of a man 
or class of men. To the popular mind it was the downfall of a 
corrupt and aristocratic Administration that had encroached on 
the rights of the States and the liberties of the people, and had 
used the Federal patronage to carry elections and the Federal 
treasury to reward its followers. As such the victory was hailed 
with the wildest joy. The people have rallied in their strength, 
said one journal, and put down the wealth and power of an over¬ 
bearing arfstocracy, the only stay of a corrupt coalition, and re¬ 
stored the administration of the government to its pristine purity. 
The same States that voted for Jefferson in 1800 have voted for 
Jackson in 1828. Those which supported Adams the elder have 
befriended Adams the j'^ounger, with the same result.” (McMas- 
ter, op. cit., Vol. V, pp. 518-19) 

Evidently there was more involved than the mere election of 
a popular hero. At least the people thought that more than that 
was involved in the election of Andrew Jackson. 

“The people acted, said one who witnessed the scene, as if the 
country had been rescued from some great danger, and came by 
thousands from every quarter to behold the triumph of their 
deliverer. The dress, the language, the behavior of the crowd gave 
visible evidence of the revolution that had taken place. Never be¬ 
fore had so many of the plain people been seen at any one time m 
Washington.” (McMaster, op. cit., Vol. V, pp. 519-20) 

“No one who was in Washington at the time of General Jacl^ 
son's inauguration—wrote another—^is likely to forget that period 
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to the day of his death. To us, who had witnessed the quiet 

hfllf the Adams Administration, it seemed as if 

half the nation had rushed at once into the capital. It was like 

the inundation of the northern barbarians into Rome, save that 

The t a different point of the compass. 

precipitated themselves on 
the north and overwhelmed it.’^ (Ogg, op. cit., p. 119) 


But why did the South and West combine against the North? 
Or, rather, why did they have to combine again, since they had 
already combined once against the same North, and had produced 
the Revolution of 1800? And even more important is the ques¬ 
tion: How is it that so tremendous an overturn came about sud¬ 
denly, and seemingly without any preliminary struggle, at the 
end of an era of good feeling? 

We know that the Revolution of 1800 was the result of intense 

party struggles which had agitated the country practically from the 

organization of the government under the Constitution, and which 

were continually growing in intensity for a period of nearly ten 

years. ^ During that time great questions, of both foreign and 

domestic policy, divided the people. But this upheaval, which 

appears to have gone much deeper than that of the Jeffersonian 

uprising of 1800, seems to have come suddenly and without any 

preparation whatsoever, and for no good reason that our historians 
can tell. 


Professor David Seville Mussey, in summing up the traditional 
view on this remarkable event in our history, says: 


It was out of the West that the impetus came. In those pio¬ 
neer communities beyond the mountains differences of social rank 
disappeared. Men were few and they all counted. Vigor, self- 
reliance industry, not birth, privilege, or wealth, were the test of 
citizenship. The constitutions which the new transmontane 
states framed as they followed one another rapidly into the Union 
were almost all completely democratic, providing for manhood 
sunr^e, frequent elections, and popular control of the executive 
ana the judiciary. The influence of the Western democracy on 
tne Eastern states was continuous and strong. One by one the 
s rongholds of privilege fell. The suffrage was widened and the 
election of many officials was taken from the assemblies or special 
councils and put into the hands of the people.^^ 

But clearly, that is an insufficient explanation for the sud¬ 
den revolution in the year of our Lord 1828. Concededly, the 
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principle of democratization was working but slowly up to the 
period when the Revolution occurred, and gained impetus only 
after the Revolution. We therefore still have the Revolution to 
account for. Is it possible that our official historiography has 
overlooked something that preceded the Revolution of 1828, and 
which might perhaps be sufficient to account for it? We venture 
to suggest that such is the case. And we venture to suggest 
further that the inability to account for the Jacksonian Revo¬ 
lution is very intimately connected with the subject of our 
main inquiry. We are not writing a general history of this period, 
and therefore cannot go into details. Our treatment must, of 
necessity, be only sketchy—the general history of the period being 
considered only as it is involved in our special subject. 

We may begin by suggesting a peculiar analogy between the 
treatment which the Jacksonian Democracy has received at the 
hands of our traditional historiography, and the approved method 
of making legal history under our system of judge-made law. As 
is well known, judges do not make any laws, but merely apply 
laws already in existence. But every lawyer and legal historian 
knows that our law changes not only because of the acts of legis¬ 
lature, but because of the action of judges in adjudicating cases. 
No judge in deciding a case will say that he is making new law. 
But judges' vrill say that at a certain time in the past the law had 
been made by other judges. The legal historian has therefore 
the following anomaly to contend with continuously: the law is 
never being changed, but it is nevertheless constantly changing. 
The changes must, therefore, be always considered in retrospect. 
It is something akin to this that we have observed in the telling of 
the Jacksonian Revolution by our regulation historians. No one 
saw the West rising—at least, no one has reported to have seen it. 
In fact, those who have witnessed the rising do not even now 
admit that it was rising in revolt; they still insist that it was 
merely excited about Andrew Jackson. But when Andrew Jack- 
son was elected, a Revolution had been accomplished, of which 
we can take notice only in retrospect. Is it possible, perhaps, that 
this peculiar historical method was adopted in this case by our 
historians, because we are dealing here with judicial history? In 
other words, is it possible, perhaps, that the rise of Jacksonian 
Democracy had something to do with the courts and the Judicial 
Power? It is our belief that such is the case. 
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There is a little-frequented corner of our history known to 
students of the subject as the “Old Court-New Court Contro¬ 
versy” in Kentucky. It is treated by our regulation historians—■ 
when treated at all—as a local and temporary aberration; a thing 
of evil while it lasted, but fortunately of no permanent conse¬ 
quence. Very few of those who have treated the subject have 
brought it into relation with any larger movement in American 
history, and none of them ever dreamed of ascribing to it any 
part in any lasting or permanent change in the history of our 
country. And there was very good reason for that treatment of 

the subject—assuming the correctness of our traditional judicial 
history. 

The episode in question was a revolt against the Judiciary; 
and such revolts must be local, and certainly must be temporary. 
Mr. Warren, the most scholarly of the historians of the U. S. 
Supreme Court, does not tire of pointing out again and again the 
purely local and transitory character of the opposition which has 
appeared from time to time in our history to the Judiciary in gen¬ 
eral and the United States Supreme Court in particular. Of the 
two characteristics thus inherent in all revolts against the Judi¬ 
ciary, transitoriness is by far the more important, from the tradi¬ 
tional point of view. One may conceive a majority of the people 
of the United States temporarily falling under the spell of some 
illusion resulting in a kind of aberration of mind which expresses 
itself in opposition to the courts, but one cannot possibly admit or 
even conceive of such an aberration having a lasting and perma¬ 
nent effect. Such an assumption would be contrary to the laws of 
nature, as understood by our traditional historians. Opposition 
to our courts is a thing of evil. As such it cannot, of course, have 
any beneficial effects upon our history. To admit, therefore, that 
it had any permanent effect upon our history would be denying 
our “manifest destiny,” which consists in a continuous and steady 
program from one good to another with but very infrequent and 
very temporary interruptions. And so we find not only our ordi¬ 
nary general historians, but even our special judicial historians, 
blind to the larger aspects of this incident in our history. But a 
careful study of the subject will reveal not only that it had larger 
aspects, but that it had a peculiar connection with the history of 
the period which brings that entire history into intimate relation 
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with the history of the Judicial Power. Which is our excuse for 
this digression into the local history of the State of Kentucky. 

The War of 1812 was, as already pointed out, brought about 
and run by the West. Kentucky was then the leading state of 
the West. Clay, who was a Kentuckian, was the leading states¬ 
man of the West. Kentucky, therefore, largely typified the West; 
and, what is more, to a certain extent it typified the entire country 
outside of New England. Wliat happened in Kentucky during 
and in consequence of the War of 1812 was therefore not merely 
local history, but to a certain extent an epitome of what was 
happening all over the country outside of New England; and these 
events may be summarized as follows: 

The state of “partial war” which preceded the War of 1812 
stimulated the growth of manufacturing industries; and the War 
itself increased this artificial stimulus—with the result that the 
manufacturing industries became over-expanded. Upon the re¬ 
turn of peace, the market for manufactured goods suddenly con¬ 
tracted. Not only was the internal market contracted by reason 
of the cessation of the special demand due to the war, but Eng¬ 
land, which had been accumulating a great surplus of manu¬ 
factured articles for a long period preceding the peace, invaded 
the American market ready to dispose of her goods at prices far 
below those which prevailed during the war, and far below those 
at which American manufacturers could produce at a profit. The 
tariff act of 1816 was an attempt to remedy this situation, but it 
was of little effect. The. deplorable condition of the manufactur¬ 
ing industries brought about a financial crisis, owing to the expan¬ 
sion of credit which accompanied the expansion of manufacturing 
and the *T)oom times.” The result was the Panic of 1819, which 
was not exclusively Kentuckian, nor even exclusively American, 
but rather a general condition affecting this country as well as 
Western Europe. Prices, which had been rising for years past, 
now began tumbling much faster than they had risen. Bank¬ 
ruptcies became general, with the result that debtors were at the 
mercy of their creditors. As is usual in such situations, people 
who had considered themselves well-to-do, and even affluent, 
suddenly saw their fortunes melting away; or, rather, falling into 
the hands of heartless creditors, who bought in their property at 
forced sales for much less than what had been considered its real 
value. 
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mercy of his creditor for life, without the possj^"ul a^ 
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was one of the states which passed such relief measures; and 
owing to the almost equal balance between the two contending 
forces in that state, it became the focus of this dramatic class 
struggle. It so happened that while the great majority of lawyers 
and judges in Kentucky—^like their brethren elsewhere—were on 
the side of the creditor class, some of the foremost jurists of that 
state ranged themselves on the side of the debtors, so that the 
debtors had on their side a majority of the people of the state and a 
fair share of its learning, ability, and intelligence. This question 
of Debtors’ Relief became the principal political cleavage, defi¬ 
nitely creating two political parties—the Relief Party and the 
Anti-Relief Party. And this party cleavage dominated the poli¬ 
tics of the State of Kentucky for years prior to the Jackson Revo¬ 
lution of 1828, 

The most dramatic incident of this struggle, which occupied 
the years immediately preceding the Jackson “upheaval,” turned 
around the question of whether or not the courts of Kentucky 
had a right to declare the Relief Legislation of that state uncon¬ 
stitutional, and contained features unparalleled in the history of 
the United States. One of these was the simultaneous function¬ 
ing of two rival Courts of Appeal, each claiming to be the court 
of last resort of the state. 

In 1821 Judge James Clark, one of the circuit judges, declared 
one of the relief laws unconstitutional. Thereupon charges were 
preferred against him before the Legislature, and an attempt was 
made to impeach him. While these proceedings were pending in 
the Legislature the Court of Appeals, the highest court of the 
State, upheld Judge Clark’s decision and declared the laws un¬ 
constitutional, although the three judges differed somewhat as 
to the extent of the constitutionality of these laws. At the next 
election, the Relief Party went to the polls upon the issue, squarely 
presented, of the right of the courts to declare legislation unconsti¬ 
tutional —and obtained a tremendous victory. The new Legisla¬ 
ture thereupon attempted to impeach or remove the entire Court 
of Appeals. But it lacked the two-thirds majority necessary in 
each house for that purpose under the Kentucky State Consti¬ 
tution. The Legislature thereupon decided to “reorganize” the 
Court of Appeals, by abolishing the old court and creating a new 
one—a procedure which required only a simple majority. The 
three old judges were thus legislated out of office, and a new court 
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“This is one of the most signal triumphs of law and order over 
the fleeting passions, which for a time overcome the reason of the 
most sober people, which is recorded in the annals of a free people. 
It is honorable to the good sense of the people of Kentucky, and 
strikingly displays their inherent attachment to sober and rational 
liberty. 

“The new court party acquiesced in the decision of the people, 
and abandoning state politics, they strove to forget their defeat in 
a new issue of a national character, in which the state became as 
deeply excited in the year 1827, as it had been in its domestic 
policy.^^ 

There was very good reason for the transfer of the struggle 
involved in the “New Court-Old Court” controversy to the na¬ 
tional arena. It properly belonged there, and as a matter of fact 
was merely a local aspect of a national condition. For in deciding 
upon the constitutionality of the relief laws as they did, the judges 
of the “old” Kentucky Court of Appeals were merely following the 
decision of the United States Supreme Court in Sturges v. Crown- 
inshield, which was one of the three decisions already referred to 
as ushering in the new or Young America Era of the United States 
Supreme Court. 

In the uncritical attitude which our official history has taken 
of John Marshall, it was only natural that there should be no 
proper discrimination made between his various decisions or lines 
of decisions. Everything that Marshall did was great, and every¬ 
thing redounded to the glory of this Nation. Ever 3 dhing, of course, 
went to the strengthening of the Constitution, or at least of the 
National Government. As a matter of fact, there were, during 
the period we are now discussing, two Marshalls—shown in two 
lines of decisions. The two had very little connection with each 
other, except that they both had their origin in a common Feder¬ 
alist source. But the relation of the two even to Federalism is not 
the same. In one case, it was inherent in Federalism itself—in 
fact, it constituted its principal quality. In the other it was a 
mere historical accident—the accident of the particular exigency 
of the political situation in this country during the 1790^8. Par¬ 
ticularly during John Adams^ administration, when the Federal 
Government represented Federalist foreign policies, and when it 
was therefore natural that the Federahsts should rally to the 
support of the Federal Government, as against some of the State 
governments where the center of opposition was located. 
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As we have already pointed out, Federalism was in its essence 

it was just the reverse—which 
explains much of the otherwise inexplicable party politics during 

the Jefferson and Madison administrations. But there was another 
aspect of Federalism, which showed itself from its very inception 
and became accentuated during the elder Adams* administration, 
which was of its very essence. That was its inherent conservatism, 
Its attachment to property rights as against human rights. This 
had as its consequence a mental and psychological preference for, 
and therefore a desire to perpetuate in this country, the concep¬ 
tions of the old common law in its relation to both property rights 
and human rights—the subordination of the latter to the former. 
It also meant the sanctification of the property rights of the indi¬ 
vidual as against the property rights of the community, whether 
that be represented by a state or the nation. 

It was the second aspect of Federalism that Marshall attempted 
to ingraft upon our jurisprudence, and particularly upon our con¬ 
stitutional law in the second line of decisions referred to above. 
This line of decisions dates from Rturges v. Crowninshield, (4 
^eat., 122), and the Dartmouth College Case, (4 Wheat., 518), both 
of which were decided at the same term of court with McCulloch v, 
Maryland, which, as we have seen, was the starting-point of the 
Nationalist line of decisions. But the two lines of decisions had 
a different effect upon their contemporaries, as well as on the 
istory of our constitutional law. As we have already pointed 
out, the line of decisions which takes its inception with McCulloch 
V, Maryland and reaches its apogee in Gibbons v. Ogden, has be¬ 
come the very basis of our constitutional system, so far as the re¬ 
lations of the nation to the states is concerned. On the other 
band, the doctrines announced in Sturges v. Crowninshield, and 
rustees of Dartmouth College v. Woodward, do not now, and 
ave not for a long time past, exercised any actual influence upon 
our constitutional law, and may be said to have almost com¬ 
pletely disappeared therefrom for all practical purposes. Some 
0 t e principles laid down in these cases have been formally 
^odified in subsequent decisions. Some have been tacitly aban- 
oned. But even those that still linger on have little practical 
apphcation.2 The reason is to be found in the fact that these 

position of Sturges v. Crowninshield, and particularly of the Dart~ 
ge Case, is a matter of considerable diversity of opinion in the profes- 
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decisions attempted to engraft the old notions of the common 
law with respect to property upon our constitutional system in 
a manner analogous to that attempted by the Federal judiciary 
before the ^‘Revolution of 1800” to make the criminal branches 
of the same common law part of the law of the United States, 
which, as we have seen, contributed largely to bring about the 
upheaval of 1800. To paraphrase a well-known statement of Mr. 
Justice Holmes—they amounted to an assertion that the United 
States Constitution enacted the English Common Law of the 18th 
century in so far as the rights of property were concerned. And 
it was this attempt to do in the domain of civil constitutional law 
what the Alien and Sedition Laws and their enforcement by the 
Federal judiciary had attempted to do in the domain of criminal 
law, that led to the “Revolution of 1828,” which was such a strik¬ 
ing counterpart of the “Revolution of 1800.” 

In this respect Sturges t>. Crowninshield was much more im¬ 
portant than the Dartmouth College Case, The latter had a deep 
theoretical significance, and its effect upon our constitutional law, 
if its doctrines had remained unaltered, would have been much 
more far-reaching than that of Sturges v. Crowninshield. But its 
effect was not immediate, and would appear only in course of 
time. It therefore probably had very little influence in bringing 
about the Revolution of 1828; although that Revolution and the 
Reign of Andrew Jackson which followed it have done much to 
destroy its influence. On the other hand, the effect of the decision 

siqn and among legal historians. Officially, neither has been overruled, and their 
principles are supposed to have been so ‘‘firmly imbedded in our jurisprudence” that 
they have become a permanent part of our constitutional law. As a matter of fact, 
however, Sturges v. Crowninshield is of no practical importance whatsoever, now 
that the National Bankruptcy Law has become a permanent part of our jurispru¬ 
dence. And as to the “principle” of the Dartmouth College Case, it was concededly 
modified to a large extent by the Charles River Bridge Case, and again by the 
Granger Cases, both of which are discussed at length in subsequent chapters: The 
first, infra, Chapter XV; and the second infra. Chapter XX^V. . . 

Perhaps the nearest to a correct estimate of the present position of the “princi¬ 
ple” of the Dartmouth College- Case was given by Mr. Alfred Russell some thirty 
years ago: “In the thirty years—said he—succeeding the last case (Binghamton 
Bridge Case, decided in 1865) the College case has been, in general, followed or dis- 
tingmshed according to the political composition of the court. It is a pivotal c^ 
between Federal and State-rights doctrine and it will always be viewed favorably, 
or the contrary, according to the politick predilections of the observer.” 
and Tendencies of the Dartmouth College Case, 30 American Law Review, 321). 
We do not wish to be understood, however, as accepting that portion of Mr. Ku^ 
sell’s remarks in which he makes the “following” or “distinguishing” of the 
mouth College Case dependent on Federalistic or State-rights predilections, i 
would be more correct to say that this would depend on the general conservative or 
progressive inclinations of the judges. 
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in Sturges v. Crowninshield was immediate and direct. Its effect 

m bringing about the Revolution of 1828 can therefore be easily 
traced. 


Sturges v, Crowninshield wa^ decided in 1819—that is, in the 
very year of the great crisis which brought about the general 
demand for relief laws which resulted locally in Kentucky in the 
Old Court-New Court struggle. The question involved in that 
case was whether or not the states had the right to pass bank¬ 
ruptcy and insolvent laws in the absence of Congressional action 
on the subject. It wiU be recaUed that the United States Con¬ 
stitution gives Congress the power to pass uniform bankruptcy 
mws. But Congress had not exercised the power given to it by the 
Constitution.^ Some of the states had such laws in some form or 
other. Among others, the State of New York had a law passed in 
1811, which provided that a debtor may be discharged of his debts 
upon turning over all of his property to his creditors. This is 
substantially the same as the National Bankruptcy Laws passed 
subsequently and now in force; except that the National Bank¬ 
ruptcy Laws passed since are much more favorable to the debtors 
m that they aUow many exemptions from the general obligation 
to turn over all of the debtor's property to the creditors which 
were not allowed by the state laws as they then existed. As we 
have already pointed out, the question of a bankrupt’s discharge 
was particularly important at this juncture because imprisonment 
for debt was still the general law of the land, so that an insolvent 
debtor was not only compelled to carry through life the incubus 
of his financial failures, but was subject to imprisonment; and as 
a result of the Panic of 1819 the prisons were actually filled with 
unfortunate debtors. The consequent misery was simply ap¬ 
palling, for not only were the breadwinners confined in jails and 
their dependents deprived of their means of support, but under 
the barbaric laws of the time, inherited from the English Common 
l-aw, neither the public nor the creditors who caused the debtors’ 
confinement in prison were obliged to feed the unfortunate pris- 

oners and they were frequently allowed to starve unless some 
Charitable organization came to their succor. 


bankruptcy law in 1800. But this Jaw was repealed 
no bankrSpky laT at the period in question there was 

tmn wS coSt^rned wasX by the Constitu- 

gress, ncemed, was the same as if no such law had ever been adopted by Con- 
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The question of the right of the states to pass insolvent laws 
was, therefore, of the greatest importance; and after the Panic 
of 1819 it became extremely acute. It was at this juncture of 
events that Sturges v. Crovminshield came before the United 
States Supreme Court. That court decided that, although under 
the United States Constitution the states had the right to pass 
bankruptcy laws in the absence of Congressional legislation on 
the subject, they could only pass such laws providing they did 
not impair the obligation of contracts, and that a bankrupt law 
which discharged the debtor did impair the obligation of con¬ 
tracts, at least in so far as contracts (debts) existing at the time 
of the passage of the law came into question. 

What was the law with reference to debts incurred after the 
passage of a bankrupt law was left open by this decision; and 
the disposition of that question forms one of the most curious 
incidents in the history of the United States Supreme Court, and 
indeed in the history of our entire jurisprudence. This question, 
together with the meaning and application of the Dartmouth Col¬ 
lege Case will be discussed later on. Here it will be enough to say 
that the principle announced in Sturges v. Crovminshield was 
sufficient to invalidate practically all of the relief measures passed 
by the various states for the relief of the sufferers of the Panic of 
1819. If this decision meant anything at all, it meant that the 
existing state of the law at the time a contract was entered into 
or a debt incurred, including the legal remedies provided by law at 
the time for the enforcement of the contract and the collection 
of the debt, were part and parcel of the contract itself, and there¬ 
fore could not be in any way interfered with by state legislation. 
This made impossible any remedial legislation looking toward the 
alleviation of the conditions created by the Panic of 1819, as the 
load of debt under which the debtors groaned naturally antedated 
the Relief Legislation. 

This was well exemplified in the Kentucky legislation which 
resulted in the Old Court-New Court controversy. During the 
early existence of Kentucky as a state, its legislature enacted a 
law which was copied from the laws of Virginia—of which Ken¬ 
tucky had previously been a part—^whereby a sale under execution 
could be stayed for a certain period of time upon the debtor giving 
sufficient surety for the payment of the debt. This was known 
as a replevin law—the execution was said to be replevined (that is, 
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stayed) for a certain period of time upon the giving of surety. 
When the Panic of 1819 broke out, the Kentucky statute provided 
for a three months’ replevin period, and one of the first acts of the 
legislature was to increase that period. 

Another act of relief passed when the Relief Party came into 
power in Kentucky, was the organization of a state bank, which 
was to lend to poor debtors certain sums upon security which 
would be sufficient under ordinary circumstances, but which would 
not be so under the present conditions because of the falling 
prices. Another evil which the organization of the bank was to 
remedy was the lack of gold coin, as the financial stringency led 
to the hoarding of all the gold by the United States Bank and 
New England capitalists. The Kentucky Bank, which was known 
as the Commonwealth Bank of Kentucky, and of which the State 
of Kentucky held the entire capital stock, was to lend to these 
debtors credit in the form of bills, instead of actual gold cash. In 
order that these bills should be accepted in payment of debts, it 
was enaoted that the replevin laws should operate only in case 
the creditor refused to accept the bills of the Commonwealth Bank 
in payment of the debt. 

As these laws finally took shape they were to the following 
effect: That a creditor who held a judgment could endorse upon 
the execution that he was ready to take payment in the bills of 
the Commonwealth Bank, in which event execution would issue 
immediately. If, however, the creditor failed to endorse upon the 
execution his willingness to accept bills of the Commonwealth 
Bank in payment of the debt, the debtor had the right, upon 
giving sufficient surety, to replevin the debt for a period of two 
years. The purpose of the legislation is evident. It was not in¬ 
tended to discharge the debtor altogether, nor to stay execution 
against any debtor who did not have sufficient property for the 
payment of the debt under ordinary circumstances, but merely 
to prevent the sacrifice of the debtor’s property at a price much 
below its value at a forced sale under execution when there were 
no buyers except the creditor himself. 

The "old” Kentucky Court of Appeals held, however, following 
turges v, Crowninshield, that these laws impaired the obligation 
0 / contracts, and were therefore unconstitutional under the United 
otates Constitution which forbids the states passing laws having 
at effect. The three judges composing the Court of Appeals 
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disagreed on the question, apparently left open in Sturges v. 
Crowuifishield, as to whether or not such laws would be uncon¬ 
stitutional with respect to contracts entered into or debts incurred 
after the passage of the remedial legislation. One judge held that 
such laws were unconstitutional with respect to all contracts and 
debts, f.e., that no such laws could be enacted by any state under 
any circumstances. This opinion coincided, as we shall see later, 
with the opinion of Chief Justice Marshall, as finally expressed. 
The other two judges held the Kentucky remedial legislation un¬ 
constitutional only with respect to contracts entered into, and 
debts incurred, prior to the enactment of these laws—^sticking 
closely to the point actually decided in Sturges v. Crowninshield. 
But for all practical purposes this division of opinion among the 
judges made no difference, for the legislation was designed to be 
temporary, being intended to remedy the intolerable situation 
which already existed at the time of the passage of these laws, 
which were emergency laws if ever there were such. And the emer¬ 
gency was, naturally, with respect to past debts and not to future 
ones. The legislation was, in fact, repealed as soon as the emer¬ 
gency had passed. The division of the judges was therefore purely 
academic, and did not in any way affect the economic situation. 
As to that situation, the result of the decision in Sturges v. Crown- 
inshield was the impossibility of the enactment of any relief legis¬ 
lation by the States; and since relief was needed and was loudly 
demanded by nearly all of the states with the exception of New 
England, we have here the economic situation which resulted in' 
the political struggle which was known locally in Kentucky as 
‘‘Old Court-New Court’^ Controversy, and then, nationally, as the 
Rise of Jacksonian Democracy. 


APPENDIX 

The following 13 an abridgment of an article written by William H. Hotchkiss, 
Esq.—later Mr. Justice Hotchkiss of the Appellate Division of the New York Su¬ 
preme Cour^-shortly after the passage of the Federal Bankruptcy Act of 1898, for 
Harpers' Encyclopedia of United States History, on the subject of Bankruptcy 
Laws. It illustrates the progress of the views of the civilized world on the subject, 
and throws considerable light on the nature of the struggle in which the states were 
engaged during the period under discussion in this chapter, as well as on the nature 
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associates sought to preserve and 


le^isktlnf n« K ^ b twenty.6ve centunes the law-makera of the world have been 
n.S* w k . ^*^co, the pioneer, made it, with laziness and murder, 

pumshable by death Quite naturally there followed an age of the absconding 

debtor. Solon, not wishing to depopulate Athens, mollified these ancient blue laws, 
and even abolished enslavement for debt; but the bankrupt and the bankrupt’s 
heirs forfeited their rights of citizenship. The noble Roman and his Twelve Tables 
were more draconic than Draco. Gibbon tells us that: 

or I'f^M^P discharged by the loss of liberty 

vnnH A T k k P“^ ® 0 ld in foreign slavery be- 

I u several creditors were alike obstinate and unrelenting, they 

rmght legally dismember his body, and satiate their revenge by this horrid parti- 


tk Cms&r, Roman jurisprudence and civilization had so developed 

mat the debtor, by the famous cessio bonorum, might at least escape slavery, and in 
most cases retein his civil rights; and about a century later our modem idea of a 
discharge to^ the honest debtor who gives up his all was graven on their laws. 

bhylock s ^vage rights may well speak for the laws of the Middle Ages whose 
statutes were little better than a transparent palimpsest of the Twelve Tables of 
Rome. French laws have followed the Latin model, and, while somewhat modern¬ 
ized, even yet visit a degree of disgrace upon the unfortunate trader which would 
not long be tolerated by an Anglo-Saxon legislature. 

Since 1542 about forty bankruptcy laws and a number of insolvent debtor acts 
have been passed in England. In the United States the statute of 1898 is the fourth 

others being named from the years 1800, 1841, and 
1867; while, in many of the States, and from their very beginning, insolvency stat¬ 
utes of local application and vastly divergent provisions have been on the books. 

In view of the interest in the subject, the following chronology may be valuable. 
>Ve take the English statutes first: 

1. The statute of 1542 was aimed at absconding or concealed debtors only. It 
made them criminals, deprived them of their property without giving them a dis- 
charge, and left them to the tender mercies of their crcditoi-s. It was followed by a 
number of similar laws, enlarging its scope and changing its procedure. 

2 . The statute of 1706, in the fifth year of Queen .4nnc, marks the next great 

step m advance. Debt was no longer treated as a crime, and provision was for the 
nrst time made for a discharge. 

3. The statute of 1825, in the reign of George IV., for the first time recognized 
voluntary bankniptcies. 

4. The statute of 1830 abolished commissioners in bankruptcy, put the adminis¬ 

tration of estates into the hands of the court, and created the official assignee or 
receiver. b v ui 

statute of 1861 made it possible for the non-trader, who had boon pro¬ 
tected by the insolvent debtor acts for about fifty years, to take advantage of or 
to be proceeded against under the general bankruptcy laws. 

6 . The statute of 1869 introduced in England the now well-understood principle 

P>'®fercnces; but, the law being easily evaded, it proved a failure. 

7. The statute of 1883, as amended by that of 1890, carries the pendulum back¬ 

ward again, and while for the first time distinguishing between a fraudulent bank- 
j^ptcy and one due solely to misfortune, is drastic in its penalties and intolerable, 
charge American standpoint, in its limitations on the granting of a dis- 

Tuming to the United States, we find that: 

1. The statute of 1800 was copied from the English law of that time, and did 
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not provide either for voluntary bankruptcy or for non-traderg coining within its 
terms. It was repealed in December, 1803. 

2. The statute of 1841, said to have been largely the work of Daniel Webster, 
introduced the idea of voluntary bankruptcy into our national jurisprudence. It 
was in force but eighteen months, being repealed by the Congress that passed it. 

3. The statute of 1867 was framed largely on the Massachusetts insolvency law 
of 1838. It provided for both voluntary and involuntary bankruptcy, and went 
almost to the extreme in its enumeration of acts of bankruptcy and in its restric¬ 
tions on the granting of discharges. This law permitted tedious delays and excessive 
fees. It remained in force until September, 1878. 

4. The statute of 1898 swings back towards mercy again. It will be remembered 
as the first of our statutes to omit that anciently all-important act of bankruptcy, 
“the suddenly fleeing to parts unknown,” and as establishing a new meaning for 
“insolvency.” 

The animated and often acrimonious discussion of bankruptcy legislation has 
turned on a half-dozen disputed principles and matters of detail. Nowhere, save in 
the United States, where local insolvency laws have temporarily filled the gap, has 
the necessity of such legislation been denied. All civilized and many semi-civilized 
countries enforce such law. France has not been without a bankruptcy law for 400 
years, nor England for a period nearly as long. It is settled, too, that such laws 
should have three purposes: 1. The surrender of the debtor’s estate without prefer¬ 
ences; 2. Its cheap and expeditious distribution pro rata among all creditors; and 
3. The discharge of the debtor from liability to pay provable debts with property 
which he may aftenvards acquire. . . . 

The English catalogue of interdicted acts in business has grown long. Two 
hundred years ago involuntary bankruptcy was even worse than imprisonment for 
debt, for it involved that; and, prior to the evolution of the idea of a discharge, it 
practically was civil death. The condition of the English law at that time may be 
imagined from this decision of a court of the period: 

If a man is taken in execution and lies in prison for debt, neither the plaintiff 
at wh(^e suit he is arrested, nor the Sheriff who took him, is bound to find him 
meat, drink, or clothes; but he must live on his own or on the charity of others, 

relieve him, let him die in the name of God, says the law: and so 

say I.” 



CHAPTER XIV 


THE IMPAIRMENT OF THE OBLIGATION OF CONTRACTS 

T he Dartmouth College Case and Sturges v. Crowninshield 
both involved the question of the “impairment of the 
obligation of contracts” within the meaning of the United 
States Constitution, which provides that no State shall pass any 
law impairing the obligation of contracts. This is one of the most 
abstruse questions in our law; but its solution, like that of so 
many other constitutional questions, is not a matter of legal learn¬ 
ing but of political opinion. However, unlike the problems in¬ 
volved in the series of cases running from McCulloch v. Maryland 
through Cohens v. Virginia to Gibbons v, Ogden, the political 
question here involved is not that of pure politics—that is, of the 
form or mechanics of government, such as the relation between 
the National Government and the State Government—but of 
political opinion in its social-economic aspects, which usually 
means the difference between conservatism and liberalism. But 
back of it all looms the question to which all of our political 
problems ultimately gravitate—the question of the Judicial 
Power. 

In other words, the question which always presents itself to 
the people of this country in such an emergency is not: What is 
an impairment of the obligation of a contract?—but: Who is ulti¬ 
mately to decide what is an impairment of the obligation of a 
contract— the people or the courts? Hence, the question which 
first made its appearance in the politics of Kentucky as the ques¬ 
tion of Relief or Anti-Relief, turned into the question of Old 
Court or New Court— i.e. whether the courts have or have not 
the right to declare legislation unconstitutional. 

It is because of the existence of the Judicial Power, which makes 
it possible for judges to read into the Constitution, and forever 
fasten therein, old and musty notions of the English Common 
Law, that these abstruse questions of law very often become a 
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matter of life and death to the people of this country. Our 
readers will therefore bear with us if, in the consideration of these 
cases, we digress into what may seem to be a technical legal dis¬ 
cussion. But there is an even more important reason for this 
technical discussion. We expect to show in the course of this dis¬ 
cussion that these varying technical legal conceptions, which ap¬ 
parently lead judges to such different results, are themselves noth¬ 
ing but intellectual constructions designed to justify their varying 
social and political views. In the language of a modern writer: 
It is not the technical legal conception that leads to the decisions 
pronounced by the judge, but it is the decision which the judge 
intends to pronounce which leads him to the finding of the techni¬ 
cal reasons therefor—the decisions themselves being the result of 
the judge’s views on the social and economic questions involved in 
the solution of the apparently abstract constitutional problems. 

As already stated, the principles announced by the United 
States Supreme Court in the Dartmouth College Case and Sturges 
V. Crovminshield are of no great importance in our constitutional 
law today. Nevertheless, these cases are of more than merely 
historical interest to us, for the method by which they were adju¬ 
dicated is in its essential features still the method by which similar 
problems are disposed of today, except that the abuses of the 
method have been much aggravated in the course of time. 

The actual question involved in the Dartmouth College Case 
was of great importance locally, but of no consequence whatever 
outside of the State of New Hampshire, where Dartmouth College 
is located. The question was whether Dartmouth College must 
continue forever to be governed in the manner prescribed in the 
charter granted by King George III in 1769, or its government be 
subject to the control of the people of the State of New Hamp¬ 
shire. It so happened that for some years prior to the decision of 
this celebrated case, the people of the State of New Hampshire 
were very greatly interested in the management of that college, 
and the question of its management became a political matter, re¬ 
sulting in the passage of a law whereby the management was 
taken out of the control of the then serving trustees, who under 
the old charter had the sole right of governing the same and of 
electing their successors, and put under the control of the state 
government. This law was attacked as unconstitutional on the 
alleged ground that it offended against the provision of the United 
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States Constitution that no state shall pass any law impairing the 
obligation of contracts—the contention of the trustees being that 
King George’s charter under which the college was organized was a 
“contract” between King George and the trustees, which the State 
of New Hampshire could not “impair” by making any changes 
therein. 

The Supreme Court upheld this contention, Marshall writing 
one of his most celebrated opinions. But Marshall was not the 
only one who wrote an opinion in this case. In addition to the 
Chief Justice, Justices Washington and Story also wrote opinions— 
Mr. Justice Story’s opinion being very technical and very learned. 
Mr. Justice Duval dissented. Mr. Justice Johnson concurred, but 
only for the reasons given by the Chief Justice—evidently dissent¬ 
ing from the opinions given by Justices Washington and Story; 
while Justice Livingston concurred in the reasons given by all of 
the three justices who wrote opinions. 

If the Dartmouth College Case had merely decided that par¬ 
ticular case, all of these details would be interesting to the specialist 
but of no interest whatever to the people of the United States, 
particularly after the lapse of more than a century. But under our 
form of government, such details are often of great importance 
to the people at large. In the present instance one of the signifi¬ 
cant things about these details is that they clearly show that the 
matter was not a simple one. The question whether or not a 
charter granted by a government to a corporation engaged in work 
having a public interest is or is not a “contract” within the mean¬ 
ing of the particular clause of the United States Constitution is a 
doubtful one, to say the least. Theoretically, as we know, no law, 
not even a state law, can be declared unconstitutional except in a 
clear case. But that did not prevent the Supreme Court from 
declaring this law unconstitutional. And the moment the decision 
was announced it became, under our theory of the Judicial Power, 
as much a part of the Constitution as if it had been expressly 
written therein— at least, until changed by the United States Su¬ 
preme Court itself. 

As a result, this decision about King George’s charter to the 
Reverend Dr. Eleazar Wheelock giving him permission to organize 
a school for the teaching of Indians, became an event of the great¬ 
est importance in the history of the United States, For upon it 
depended the rights of the people against railroads and other 
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public utility corporations affecting the development of our coun¬ 
try and the well-being of its people. 

We need not enter here into the question as to whether or not 
the decision was right or wrong. But “for the purpose of the 
record’* it should be noted that its correctness has been questioned 
by some of the most competent legal authorities; and that in the 
opinion of some legal historians it had a baneful effect upon our 
history as long as it remained law. The only other thing necessary 
to note here is that the doctrine there announced was overthrown 
partially, at least, by the only authority that can with impunity 
change our Constitution—namely, the United States Supreme 
Court itself; and that that result was accomplished as a conse¬ 
quence of the Jacksonian Revolution.^ 

Sturges v. Crotuninshield, the principal cause of the Jacksonian 
Revolution, involved, as already stated, a question of a much 
more immediate importance. The theoretical or constitutional 
question involved was the same as that involved in the Dartmouth 
College Case —^namely, the provision of the United States Consti¬ 
tution forbidding State legislatures from passing laws impairing 
the obligation of contracts. The practical question involved was 
whether a change in the judicial machinery for the enforcement 
of a judgment so as to make it less effective or less speedy con¬ 
stituted an impairment of the obligation of a contract. The 
opinion in this case was also written by Chief Justice Marshall, and 
apparently concurred in by all of the Associate Justices. It would 
seem therefore, at first glance, that, at least as far as this court 
was concerned, the question was not involved in much doubt. As 
a matter of fact, the question is beset with very serious difficulties, 
and the appearance of the record in Sturges v. Crowninskield as to 

^ note (2) to the preceding chapter, supra, page 329, as to the present sta¬ 
tus of the doctrines of V. Crouminshield and Dartmouth College Case. As to 

^e tuneful effect of the doctrine of the latter case we may quote the following from 
Mr, Warren: ^The rigid prmciple of the Dartmouth College Case which heretofore 
/ u like a band of iron on legislative action’ was modified by this decision 

River Bridge Case) in favor of the public interests.” Whether or not 
Mr. Waircn himself agrees with the authority quoted by him is not quite clear. 

It should be stated here that the ^^aneful effect” of the Dartmouth CoUege 
doctrine, like its present status in our law, is a matter of diversity of opinion— 
depen^g on one/s general social and political outlook. The Dartmouth College 
Coee has produced a vast literature, which is likely to grow as time goes on. Since 
me case has never been formally overruled it is always a potential weapon in the 
han^ of conservatives and reactionaries, and there will always be those who will 

to make i^e of it in the perennial battle between conservatives and progressives. 

Am, as the discu^on in the succeeding chapters will show, there is no way of telling 

just what use will be made of it at some future day by some of Marahairs suc¬ 
cessors. ^ ^ 
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the opinions of the judges of that Supreme Court at the time this 
decision was made is rather deceptive, as was shown by subsequent 
developments. 

We have already referred to the fact that the three judges of 
the Kentucky Court of Appeals, in passing upon the constitution¬ 
ality of the Kentucky Relief Legislation, after the decision in 
Sturges v, Crowninshield had been announced; and presumably 
following the same, divided as to its exact application; one judge 
holding that it applied equally to debts incurred prior to the en¬ 
actment of the legislation in question as well as to debts incurred 
thereafter, while two of the judges held that the unconstitution¬ 
ality of the law extended only so far as it affected debts incurred 
prior to the passage of the law. Immediately following the an¬ 
nouncement of the decision in Sturges v. Crowninshield, the United 
States Supreme Court announced its decision in the case of McMil¬ 
lan V. McNeill (4 Wheaton, 209) with a brief opinion reading as 
follows: 

“Marshall, Ch. J., delivered the opinion of the court, that this 
case was not distinguishable in principle from the preceding case 
of Sturges v. Crowninshield. That the circumstances of the state 
law, under which the debt was attempted to he discharged, having 
been passed before the debt was contracted, made no difference in 
the application of the principle. And that as to the certificate 
under the English bankrupt laws, it had frequently been deter¬ 
mined, and was well settled, that a discharge under a foreign law 
was no bar to an action on the contract made in this country.” 

It would seem, therefore, that in the unanimous opinion of the 
Supreme Court it made no difference with respect to the class of 
legislature here in question whether or not the contract sued upon 
was entered into, or the debt incurred, before or after the passage 
of the law. Mr. Justice Mills of the Kentucky Court of Appeal 
was evidently right, and his two associates wrong. It later devel¬ 
oped, however, that there was some mistake about the McMillan 
V. McNeill case; and a subsequent discussion of the subject in the 
United States Supreme Court itself disclosed the startling fact that 
the judges who sat in Sturges v. Crowninshield had in fact divided 
in their opinion on the various phases of the subject, and that the 
decision in that celebrated case was the result of a compromise. 
This startling disclosure was made in the famous case of Ogden v. 
Saunders (12 Wheaton, 213), decided in 1827. This case was 



342 


GOVERNMENT BY JUDICIARY 


first argued at the February term of 1824; but the judges differed 
in opinion so widely that the case was held over for three years, 
and was decided only after a new argument of this case, together 
with other cases which had come up in the meantime, had been 
ordered by the judges for the further enlightenment of the court. 
The original argument, as well as the reargument, was made by 
some of the most brilliant lawyers of the day, including Daniel 
Webster and Henry Clay. Nevertheless, the judges still failed to 
agree. As a result, a series of opinions was delivered in the cases 
on the two questions involved. The final decision, reached by bare 
majorities, was that, on the one hand, the legislation in question 
was not unconstitutional with respect to debts incurred after the 
passage of the law; but, that, on the other hand, the statute, al¬ 
though constitutional, was inoperative as against creditors who 
were not citizens of the state under whose laws the discharge was 
obtained—a limitation which drew the teeth of this class of legis¬ 
lation, and was of great practical importance at the time in view 
of the geographical distribution of the debtor and creditor classes. 
The first point was decided by a majority consisting of Judges 
Washington, Johnson, Thompson and Trimble, each of the judges 
writing a separate opinion; w’hile Chief Justice Marshall wrote a 
dissenting opinion for himself and Justices Story and Duval. The 
second point was decided by a majority consisting of Judge John¬ 
son and the three dissenting judges in the other case, while Judges 
Washington, Thompson and Trimble dissented. 

In considering these cases, we must bear in mind the fundamen¬ 
tal distinction between these cases and the line of cases McCulloch 
V. Maryland—Gibbons v. Ogden, In the latter cases the great 
question was whether the United States Constitution had given 
the Federal Government certain powers which in the opinion of 
the Congress were necessary for the efficient carrying out of its 
purposes, and whether those powers were granted to the Federal 
Government in such a form as to make them free from interference 
by the States. An affirmative answer to both of these questions 
was of vital importance to the proper functioning of the Federal 
Government. That is why the decisions affirming these proposi¬ 
tions met with general approval, except in quarters where either 
special interest prevailed, or the particularistic theory of govern¬ 
ment resulting from special interest was invoked. And for the 
same reason the opposition to these decisions finally disappeared, 
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and the proposition there laid down became so firmly embedded 
in our constitutional law that they are no longer challenged. 

In the other class of cases—the two lines of cases running, re¬ 
spectively, from the Dartmouth College Case and Sturges v. 
Crotminshield —the resolution of the constitutional problems either 
way could not affect either the possession or the proper exercise 
by the Federal Government of any governmental power. The only 
question involved was whether the states possessed certain powers 
which did not in any way affect or run counter to any Federal 
powers. The answer which these decisions gave was a negative 
one. With the result that there was a curtailment of the powers 
of government in the United States—a result exactly opposite to 
that which flowed from the line of cases McCulloch v. Maryland — 
Gibbons v, Ogden. 

The Sturges and Dartmouth College cases for the first time 
introduced into our constitutional law the principle “it cannot be 
done”—that certain things which other civilized governments 
could do could not be done at all in the United States. Hence the 
great opposition aroused by these decisions, the continuous strug¬ 
gle over them for the past century, and the zigzag course of the 
United States Supreme Court itself in its decisions relating to these 
subjects. The latter depended upon what political party was in 
power—the expression “political party” being used here not in the 
sense of a political organization, but of political and social opinion, 
the cleavage being mainly on the line of conservatism and liber¬ 
alism. 

But while the two lines of decisions, the one starting from the 
Dartmouth College Case, and the other starting from Sturges v. 
Crowninshield, have this point in common between them that each 
effected a diminution of governmental power or efficiency for 
ameliorative purposes, there were certain important differences be¬ 
tween them which led, on the one hand, to different immediate 
results, and, on the other, to a different historical develop- 
nient. As a result of this difference in historical development, 
the line of cases starting from Sturges v. Crouminshield has ceased 
to have any importance whatever in our jurisprudence, except in 
so far as it may, indirectly, have a bearing on the problems in¬ 
volved in the line of cases starting with the Dartmouth College 
Case. In the long run, therefore, the Dartmouth College Case and 
the problems which it unfolds proved the more important. On 
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the other hand, from the point of view of immediate results and 
the effect upon the history of the times when these decisions were 
rendered, Sturges v. Crovminshield and Ogden v. Saunders were 
by far the more important. 

We shall consider the latter line of cases first, as it is that line 
of cases which is immediately connected with the question of the 
rise of Jacksonian Democracy, and because it was in Sturges v. 
Crowninshield that the problem was first presented in its broadest 
outlines. 

In considering the immediate problems involved in the cases 
Sturges v. Crowninshield and Ogden v. Saunders, we must bear in 
mind, first of all, that bankruptcy legislation is in itself neither 
reprehensible from the point of view of morals, nor unusual from 
the point of view of the exercise of governmental power. On the 
contrary, bankruptcy laws have always been considered a proper 
exercise of governmental functions, and have been universally ex¬ 
ercised by civili 2 ed governments. A survey of the bankruptcy legis¬ 
lation of the civilized world from earliest times to the present 
day, will show the following practically uniform course of de¬ 
velopment: The first bankrupt laws were harsh, and sometimes 
even brutal—being passed mainly for the benefit of creditors in¬ 
stead of for the amelioration of debtors. On the whole, these bank¬ 
rupt laws merely reflected the general attitude of the law on the 
relation of debtor and creditor. And it is well to bear in mind 
that during the early stages of the law the debtor was the “slave” 
of the creditor, sometimes literally. The Bible says that the 
debtor is the slave of the creditor. We do not know whether that 
dictum was meant figuratively or as a statement of the law of 
debtor and creditor, but we do know that slavery as a result of debt 
was practiced among the ancient Hebrews. And the same was 
true of other civilized peoples. A creditor could actually sell his 
debtor into slavery for the satisfaction of his debt. In countries 
where slavery was not permitted, imprisonment for debt was often 
substituted for the selling of the debtor into slavery; and at the 
time of the decision of Sturges v. Crowninshield imprisonment for 
debt had not yet been universally, or even generally, abolished 
even in the United States. Being unable to pay one^s debts was 
considered a crime, often punishable more severely than many 
another crime which from our present day point of view is consid¬ 
ered far more heinous. 



IMPAIRMENT OF OBLIGATION OF CONTRACTS 345 

Imprisonment for debt was part of the English Common Law 
which our ancestors brought over with them into the New World, 
and it had not been abolished in England at the time of the de¬ 
cision in Sturges v, Crowninshield. The early bankrupt laws in 
England naturally reflected this attitude towards debtors; and the 
early bankrupt laws in the United States were not much better. 
But with the progress of civilization, the attitude of enlightened 
communities toward the problem of debtor and creditor changed 
fundamentally although only gradually, so that now bankruptcy 
is universally considered a misfortune rather than a crime. It is 
emphatically so considered in the United States, which leads the 
world in leniency towards debtors. In the United States today 
not only is an honest debtor considered entitled to a discharge of 
his debts upon turning over to his creditors all of his property, but 
under our present Federal Bankruptcy Law, which has been in 
force for the past thirty years, a debtor is entitled by law to retain 
a certain amount of property which it is thought an honest debtor 
ought to be allowed to retain against the claims of his creditors. The 
exact amount is prescribed by the several states, each state decid¬ 
ing for itself the kind as well as the aggregate amount of the ex¬ 
emption ; and many of the states are quite liberal in their exemp¬ 
tions. In this liberality the states merely reflect the general 
opinion of the people of the United States, which found an early 
expression in the Homestead Movement and Homestead Laws. 
Sturges v. Crowninshield and Ogden v. Saunders were both decided 
before the Homestead Movement made its appearance in the politi¬ 
cal arena of the United States, but after the general ameliorative 
movement designed to diminish the rigors of the common law 
against unfortunate debtors had made some headway. 

The Constitution of the United States specifically provides that 
Congress shall have power to pass "'uniform bankrupt laws.” At 
me time of the decision of Sturges v. Crowninshield, there was no 
Federal Bankrupt Law, There had been none for a long time past, 
nor for a long time thereafter. It is unnecessary to enter here 
upon the whys and wherefores of this situation. Suffice it to say 
that It was due mainly to two causes; One was the difficulty of 
obtaining general agreement on the attitude towards the problem 
of debtor and creditor during such a transition period. The second 
^use lay in the fact that, owing to the different economic^ condi- 
ons prevailing in different parts of the country, it was hard to 
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obtain an agreement as to the specific provisions which ought to go 
into a Bankrupt Law, even where there was a difference in the 
basic attitude towards the problem. As a result, the problem was 
left to the action of state legislatures. 

The first problem which arose in this connection was whether 
the states were at all competent to deal with the subject in view 
of the provision of the Federal Constitution giving Congress the 
power to pass uniform bankrupt laws. This question was, how¬ 
ever, resolved by the United States Supreme Court favorably to 
state action. The decision on that point was that in the absence 
of Federal legislation the states were competent to pass bankrupt 
laws. Had the decision stopped there, that would have been an 
end of the matter. But the decision in Sturges v. Crowninskield, 
as we have seen, proceeded to declare that the power of the states 
to pass bankrupt laws was subject to the general prohibition 
against laws “impairing the obligation of contracts.” This took 
the problem out of that brand of constitutional law which deals 
with the division of power between the Federal Government and 
the State Governments, and placed it within that field which deals 
with general or absolute restrains on governmental powers—in this 
case the restraints upon the governmental powers of the states—■ 
thus associating it with the problem dealt with in the Dartmouth 
College Case, That this problem was of tremendous importance 
to the people of the United States in view of the absence of Fed¬ 
eral legislation on the subject is obvious. And it was of particular 
importance at this time because of the hard times and money 
stringency which followed the Panic of 1819. 

Let us therefore examine in some detail the manner in which 
the United States Supreme Court dealt with this problem. 

That the judges who seemed to be unanimous in Sturges v. 
Crowinshield and M'Millan v. M'Neill, were in reality in hopeless 
disagreement we have already stated. It now remains to say that 
this disagreement shows the utter unsoundness of the entire theory 
of the Judicial Power. For upon careful examination it will be 
found that the disagreement was not so much as to what the 
Constitution says on the subject—which is a question of the in¬ 
terpretation of the Constitution as a document—^but as to the 
general philosophical, social and economic conceptions or predi¬ 
lections of the various judges. In other words, the division of 
opinion was in reality upon matters which are concededly within 
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the sphere of legislators and not of judges. As we have already 
stated, and as we shall again have occasion to show further on, 
this is practically always the case whenever there is a difference of 
opinion among the judges of the United States Supreme Court, or 
between one set of judges and another, in this domain of our 
constitutional law. The only thing exceptional about this case 
lies in its being, we believe, the only instance on record where 
the judges of the United States Supreme Court have expressly 
admitted their decision to be in the nature of legislation rather 
than of constitutional interpretation. 

A reading of the opinions in the various cases for a full century, 
commencing with Ogden v. Saunders in 1827 up to Tyson v. Ban- 
ton in 1927, will clearly demonstrate that in every great constitu¬ 
tional decision the judges, instead of follou/ing the Constitution, 
were really making it over anew, each judge putting into the Con¬ 
stitution what he thought ought to be there—usually what he 
brought with him out of his environment when he ascended the 
Bench. In some cases, the action was deliberate, in the sense that 
the judges knew full well that what they were deciding as being 
already in the Constitution was not there before they put it in 
there by their decision. That this was actually true in the cases 
here under consideration will appear from Judge Johnson^s opin¬ 
ion quoted below. In other cases, the situation was more com¬ 
plicated: The judges assumed that the things that they were put¬ 
ting into the Constitution were actually there. But this assumption 
was due to their mental outlook, which required that these things 
should be in a perfect constitution coupled with the will to believe 
that ours was a perfect Constitution. 

Incidentally, an examination of the cases here under considera¬ 
tion proves conclusively the utter absurdity of the claim that the 
Constitution as a legal document furnishes a sure guide to govern¬ 
mental action; and the history of our constitutional law for the 
following one hundred years proves it over and over again. 

The official theory of the Judicial Power is that the United 
States Constitution is in itself clear and its meaning beyond dis¬ 
pute. Many of the judges of the Supreme Court have said so in 
their official opinions. Indeed it is part of this theory of the Judi¬ 
cial Power that the courts cannot declare a law unconstitutional 
unless its unconstitutionality is beyond all doubt. To arrive at 
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the unconstitutionality of any statute, we must therefore start out 
with a constitutional provision whose meaning must be beyond 
dispute. Let us see how this part of our official theory met its 
first great test in Sturges v. Crovminshield—Ogden u. Saunders. 
It will be recalled that in Sturges v. Crovminshield the Supreme 
Court decided with apparent unanimity that in so far as a state 
bankrupt law assumes to discharge the debtor from debts incurred 
prior to its enactment, it impairs the obligation of contracts; and 
that in M’Millan v. McNeill, the court apparently decided that 
the same is true with respect to debts incurred after the passage 
of the bankruptcy law. We are now informed that we were in 
error as to what was decided in M'Millan v. M-Neill, and as to the 
unanimity of the Supreme Court in Sturges v. Crovhnshield. Mr. 
Justice Washington, who wrote what might be called the “leading” 
opinion in Ogden v. Saunders, opens the discussion as follows: 

“The first and most important point to be decided in this cause 
turns essentially upon the question, whether the obligation of a 
contract is impaired by a state bankrupt or insolvent law, which 
discharges the person and the future acquisitions of the debtor 
from his liability under a contract entered into in that state after 
the passage of the act. 

*'This question has never before been distinctly presented to 
the consideration of this court and decided, although it has been 
supposed by the judges of a highly respectable state court, that it 
was decided in the case of M'Millan v. M'NeilV* 

“It has constantly appeared to me—continues Judge Washing¬ 
ton-—throughout the different investigations of this question, to 
which it has been my duty to attend, that the error of those who 
controvert the constitutionality of the bankrupt law under con¬ 
sideration in its application to this case, if they be in error at 
all, has arisen from not distinguishing accurately between a law 
which impairs a contract, and one which impairs its obligation. 

A contract is defined by all to be an agreement to do, or not to do, 
some particular act; and in the construction of this agreement, 
depending essentially upon the will of the parties between whom 
it is formed, we seek for their intention with a view to fulfill 
it. . . . 

“This leads us to a critical examination of the particular phrase¬ 
ology of that part of the above section which relates to contracts. It 
is a law which impairs the obligation of contracts, and not the 
contracts themselves, which is interdicted. It is not to be doubted, 
that this term, obligation, when applied to contracts, was well con¬ 
sidered and weighed by those who framed the constitution, and 
was intended to convey a different meaning from what the prohi- 
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It is this meaning of 


bition would have imported without it. 
which we are all in search. 

constitutes the obligation of a con- 

in the case of 

Sent’ **Th*^f law which binds the parties to perform their agree¬ 
ment. The law, then, which has this binding obligation must 

mten"? control the contract in every shape in which it is 

S? or dtwpT.” ■ “ "• 

municipal law of the state, whether that be 
unwritten, which is emphatically the law of the con- 
tract made within the state, and must govern it throughout wher- 
ever Its performance is sought to be enforced. 

It forms, in my humble opinion, a part of the contract, and 
rJt A It wj/ierever the parties to it may he found. It is so 

regarded by all the civilized nations of the world, and is enforced 
oy tne tribunals of those nations according to its own forms, unless 
tne parties to it have otherwise agreed, as where the contract is to 
e executed m, or refers to the laws of, some other country than 
tnat in which it is formed, or where it is of an immoral character 
or contravenes the policy of the nation to whose tribunals the 
appeal is made; in which latter cases, the remedy which the 
wmity of nations affords for enforcing the obligation of contracts 
npever formed, is denied. Free from these objections, this law, 
mch accompanies the contract, as forming a part of it, is regarded 
ana enforced everywhere, whether it affect the validity, construc- 
^ discharge of the contract. . . . 

rv • ^ L® decision of this court, made in the case of Sturges v. 
owmn^teld, and to the reasoning of the learned judge who de- 
vered that opinion, I entirely submit; although I did not then, 
iior can 1 now bring my mind to concur in that part of it which 
KaJIwf . constitutional power of the state legislatures to pass 
nKor Fk which I understand, those laws which dis- 

h\a ^ person and the future acquisitions of the bankrupt from 
18 aebts. I have always thought that the power to pass such a 
nf nested by the constitution in the legislature 

O'm' • States. But it becomes me to believe that this 

^lon w^, and is incorrect, since it stands condemned by the 
of a majority of this court, solemnly pronounced. 
j . “or making this acknowledgment, I refer again to the above 
to degree of confidence, in support of the opinion 

^ inclined to come, that a bankrupt law, which 

vini«+ ^ far as it does so operate, does not 

‘thof .•? constitution of the United States. It is there stated, 
rimf power to pass uniform laws on the subject of bank- 

P cies be exercised by Congress, the states are not forbidden to 
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pass a bankrupt law, provided it contain no principle which vio¬ 
lates the tenth section of the first article of the constitution of 
the United States/ The question in that case was, whether the 
law of New York, passed on the third of April, 1811, which lib¬ 
erates, not only the person of the debtor, but discharges him from 
all liability for any debt contracted previous, as well as subsequent 
to his discharge, on his surrendering his property for the use of his 
creditors, was a valid law under the constitution in its application 
to a debt contracted prior to its passage? The court decided that it 
was not, upon the single ground that it impaired the obligation of 
that contract. And if it be true, that the states cannot pass a similar 
law to operate upon contracts subsequently entered into, it follows 
inevitably, either that they cannot pass such laws at all, contrary 
to express declaration of the court, as before quoted, or that such 
laws do not impair the obligation of contracts subsequently en¬ 
tered into; in fine, it is a self-evident proposition, that every con¬ 
tract that can be formed, must either precede, or follow, any law 
by which it may be affected” 

Stripped of its technical language, Judge Washington's opinion 
comes to this: 

First: He is of the opinion that under the United States 
Constitution, state legislatures have no right to pass any bankrupt 
laws at all—that power having been vested exclusively in Con¬ 
gress. But this opinion of his must be erroneous—“since it stands 
condemned by the decision of a majority” of the United States 
Supreme Court. 

Second: That he bases his opinion in the present case on the 
decision in Sturges v. Crowninshield, in which Chief Justice Mar¬ 
shall delivered the opinion of the court. 

Third: That since by that decision it was authoritatively held 
that the states have a right to pass bankrupt laws, that decision 
must have some meaning. That is to say, there must be some 
kind of law in the nature of a bankrupt law which does not impair 
the obligation of contracts. 

Fourth: That since every contract either precedes the bank¬ 
rupt law or follows it, and since he cannot find any other prin¬ 
ciple which might divide bankrupt laws into such as impair the 
obligation of contracts and such as do not except the principle 
based upon their being either precedent or subsequent to the 
passage of the bankrupt law, it must be assumed that that ques¬ 
tion is the pivotal point upon which the constitutionality or un¬ 
constitutionality of a bankrupt law must depend. 
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• been decided in Sturges v. Crown- 

inshield that a bankrupt law which discharges a debt contracted 

before the passage of the law impairs the obligation of contracts 
It must necessarily follow that in so far as such a law discharges 
only debts contracted after the passage of the law, it does not 
impair the obligation of contracts. 

Sixth: That the reason for this distinction is, that the law in 
emtence at the time of the making of the contract is a part of 
the contract itself and the obligation of the contract is to perform 
tt in accordance with the then existing law. Where, therefore, the 
bankrupt law was in existence at the time the debt was incurred, 
the bankrupt law was itself a part of the law which entered into 
the obligation of the contract, and its discharge in accordance with 
such bankrupt law is therefore not an impairment of its obligation. 

The last point, which is the essence of Judge Washington’s 
theory on the subject, is of importance not only from the purely 
technical legal point of view, but also from the moral point of 
view. In their discussions of the subject, those attacking the 
constitutionality of bankrupt or other ameliorative laws, con- 
s ant y appeal to the immorality of discharging a contract other¬ 
wise than according to the rigors of the law in existence at the 
time It was entered into. It is claimed that when a contract is 
m^e, or credit extended, the one who enters into the contract, or 
extends the credit, relies upon the existing law for the enforce¬ 
ment of the one and the collection of the other. Therefore, to 
dimmish the force of that law is to work an injustice, if not ac¬ 
tually a fraud, upon the creditor or contractee. This moral law 
18 hen converted into a legal principle which is supposed to be 
covCTed by the constitutional provision against the impairment 
Of the obligation of contracts. This appeal to the ethics of the 
situation is now turned by Justice Washington in support of his 
ega theory. The argument is unanswerable. Clearly, if there 
IS any force in this appeal to morality it should now be used as a 

* debtor just as it was used in Sturges v. Crown- 

inshield as a sword to fight for the creditor. Since, in the present 
ase, the creditor in extending the credit, or entering into the 
on ]aiew, and in fact agreed, that the contract or debt might 
e ischarged in the very way in which it is now sought to have it 

discharged. 

Judge Washington's claim that his decision is in accordance 
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with Marshall’s opinion in Sturges v. Crovminshield is fully justi¬ 
fied, at least as far as the spirit of that opinion is concerned, for in 
that opinion Marshall said: 


“It has been contended, that as a contract can only bind a man 
to pay to the full extent of his property, it is an implied condition 
that he may be discharged on surrendering the whole of it. 

“But it is not true that the parties have in view only the prop¬ 
erty in possession when the contract is formed, or that its obliga¬ 
tion does not extend to future acquisitions. Industry, talents and 
integrity, constitute a fund which is as confidently trusted as 
property itself. Future acquisitions are, therefore, liable for con¬ 
tracts ; and to release them from this liability impairs their obliga¬ 
tion.” 


But, clearly, if the expectations of the parties at the time of 
entering into the contract, and their reliance and trust, are to de¬ 
termine the question, a bankrupt law cannot possibly impair the 
obligation of the contract made when it was already on the statute 
book, since the parties must have contracted with a view to that 
law, and could not have relied upon any other means of enforce¬ 
ment of the contract and collection of the debt except such as 
were then provided by law, which included its discharge in the 
manner provided by that law. And the debtor had as much right 
to rely upon the provisions for its discharge contained in the exist¬ 
ing law as the creditor on the provisions for its enforcement. 

Justice Thompson, in a separate concurring opinion, takes the 
same position on the main question as that taken by Mr. Justice 
Washington. He differs, however, from Judge Washington on the 
question as to whether or not bankrupt laws can be said at all to 
impair the obligation of contracts. In his opinion, which he sup¬ 
ports by a very learned review of the history of the country, the 
provision of the United States Constitution against state laws im¬ 
pairing the obligations of contracts has absolutely nothing to do 
with bankrupt laws, and was intended to cover an entirely differ¬ 
ent class of cases. 

Justice Trimble, in a separate concurring opinion, disagrees with 
Judges Washington and Thompson that the law in existence at 
the time of the making of the contract enters into and forms a 
part of it. He agrees, however, with their conclusion that the law 
under consideration is not unconstitutional. His opinion is mainly 
interesting to the student of our constitutional law as showing 
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what might be called the extra-constitutional considerations which 
enter into the decisions of constitutional questions. It proves our 
oft-repeated assertion that each judge tries to put into the Con¬ 
stitution his own conception of history, law, politics, and of every- 

mg else that goes into the making of what are commonly called 
social and political opinions.” 

The salient points of Judge Trimble’s opinion, in so far as they 
aliect the subject here under consideration are as follows: 


tract! hcf he—that, so far as relates to private con- 

of contrpcTr’ln^^'''i,r“^ individual, it is the civil obligation 
from ttc L ’ ®*^l*Sation which is recognized by, and results 

sT£havc“constitution. If so, it follows that the 
to nrcirih ’ the constitution, the authority 

bethe^wtflHcn declare, by their laws, prospectively, what shall 

stXl indispensable to the very existence of the 

states and is necessary to the safety and welfare of the people. . . 

contract k ^ state in which a 

sZe who ®i P^'‘ the contract; and 

laws o7tL^ho advocated the constitutionality of prospective 

qu^Zon on tW a°"S'deration, have placed the 

inv tho" ", that ground. The advocates of the other side, avail- 

triuraDhamlv^*‘°! the infiiroity of this argument, have answered 

supreme ®‘’’ the constitution is the 

prfncble e7te/ therefore, upon the same 

argument ni ,1 question is, that the 

9 ment, and the answer to it, are equally destitute of truth.” 


neveZ®^ Trimble then proceeds to state why, in his opinion, there 
contra , a difference between pre-existing contracts and 

Quesur!* entered into subsequent to the passage of the law in 
cnnaf* ’ "'"fh makes the law unconstitutional as to the first but 

constitutional as to the second: 


conStVmnHri°"ll reason-says he-is, that they operate on 
ing contracfq^ a pass^e of the laws, and not upon exist- 

marks of Vinti, hence the Chief Justice very properly re- 

the opinion laws, and laws of limitation, in delivering 

made to nn<.r"t ^r'anniinshield, that if they should be 

he unconsthi^tZ"?entered into, they would 
should Zs b fl F frauds and perjuries 

operate imnn formerly having no such laws, purporting to 

P n existing contracts, as well as upon those made after 
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its passage, could it be doubted, that so far as the law applied to, 
and operated upon, existing contracts, it would be a law 'impair¬ 
ing the obligation of contracts?’ Here, then, we have the true 
reason and principle of the constitution. The great principle in¬ 
tended to he established by the constitution, was the inviolability 
of the obligation of contracts, as the obligation existed and was 
recognized by the laws in force at the time the contracts were 
made” 

It will be noted that the quarrel between Judge Trimble on 
the one hand, and Judges Washington and Thompson on the 
other, seems to be a purely metaphysical one; or rather, one based 
on the splitting of logical hairs. But the reasons behind this ap¬ 
parent hair-splitting were very real and substantial. Judge 
Trimble was undoubtedly correct when he said that those who 
insist that the law in existence at the time of the making of a 
contract forms a part of the contract are in a very weak position. 
And the fact that this position leads to many logical absurdities, 
is not the most important of its weaknesses. It is a very danger¬ 
ous one, as is shown by Chief Justice Marshall in his dissenting 
opinion, which will be considered further below. There is, how¬ 
ever, only one way of escaping the legal absurdities involved in 
that position and the dangers flowing from that doctrine, and 
that is to boldly admit that the constitutional provision in ques¬ 
tion does not refer to remedial legislation. But Judge Trimble 
was too much steeped in the legal and social theories of an already 
superseded age to be able to emancipate himself from the notion 
that certain contracts at least have a sanctity which cannot be 
reached by remedial legislation. So he flounders hopelessly around, 
as can be seen from the following passages of his opinion: 

“I do not mean to say,—says he—^that every alteration of 
the existing remedies would impair the obligation of contracts, 
but I do say, with great confidence, that a law taking away all 
remedy from existing contracts, would be, manifestly, a law im¬ 
pairing the obligation of contracts. ... On the other 
great variety of instances may readily be imagined in which tne 
legislature of a state might alter, modify, or repeal existing reme¬ 
dies, and enact others in their stead without the slightest groun 
for a supposition that the new law impaired the obligation of con¬ 
tracts. If there be intermediate cases of a more doubtfut cnar- 
acter, it will be time enough to decide them when they arise. 
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It would seem that the time to solve the great problem which 
the learned Justice was discussing, was the time when he was dis- 
cussing It. “Time enough” was clearly what is colloquially called 
an alibi”—a mere expedient by which to extricate himself tem¬ 
porarily at least from a hopelessly confused situation, due to his 
perceiving the weakness of general position, while lacking the 
courage to take the only way out.^ 

The only judge who had the vision to see through the fog of 
egalistic verbiage and the mist of seventeenth and eighteenth cen¬ 
tury socio-philosophic notions, was Judge Johnson. He also had 
the rare courage of stating publicly things which are usually con¬ 
fined to the secrecy of the judges’ consultation room. 

After ^verting to the decisions in Sturges v, Crowninshield 
and v. McNeill, and to the fact that Sturges v. Crownin- 

sMd should have definitely settled the question of the power of 
the states to pass bankrupt laws, he said; 


oliiD* therefore have supposed that the question of ex- 

Congress to pass a bankrupt law was not now 
nn often glanced at in argument, and I have 

^ j express my individual opinion upon it. Not having 
recorded my views on this point in the case of Crowninshield, I 
avail myself of this occasion to do so. 

I from admitting that the constitution af- 
thp 1 firound for this doctrine, that I never had a doubt, that 

object of the constitution was to bring in aid of the 
jipvf^ ^ power over this subject which their individual powers 

limiting, modifying, and atten- 
fftvn ° power in its known and ordinary exercise in 

and n ^^fortunate debtors, that its sole object was to extend 
Rpnfp^^k^ ^ combined powers of the states, repre- 

nrmd • general government, could extend it. Without that 
^ Sion, no power would have existed that could extend a dis- 

tioa shoi^H^l ^.that a mere perusal of the text of the United States Constitu- 
of the convmce anyone that the provision against impairment 

the reaHino-contracts has no reference whatever to bankruptcy laws. And 
the shadow nf ^ records of the Constitutional Convention put the question beyond 
without doubt. The clause was inserted at the last moment practically 

•adopted thX ^ecussion. It is clear from the manner in which this clause was 
reprehensiku ^^t'ramers had in mind an evil which was both notorious and morally 
laws. See neither of these things could be said of banl^ptcy 

the precedinjr «k ,t®hcock s article on bankruptcy laws, reproduced at the end of 
with resno/.^ *’* .t®** opinions and practices prevalent in civilized countries 

Wven the legislation. Also, the fact that Congress was specifii^ly 

oot consiHiL.4®!L^° bankruptcy laws clearly shows that bankruptcy laws were 
rea moraUy reprehensible by the Framers. 
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charge beyond the limits of the state in which it was given, but 
with that provision it might be made co-extensive with the United 
States. This was conducing to one of the great ends of the con¬ 
stitution, one which it never loses sight of in any of its provisions 
—that of making an American citizen as free in one state as he 
was in another. And when we are told that this instrument is to 
be construed with a view to its federative objects, I reply that this 
view alone of the subject is in accordance with its federative 
character. . . . 

“Let any one turn his eye back to the time when this grant 
was made, and say if the situation of the people admitted of an 
abandonment of a power so familiar to the jurisprudence of every 
state; so universally sustained in its reasonable exercise, by the 
opinion and practice of mankind, and so vitally important to a 
people overwhelmed in debt, and urged to enterprise by the ac¬ 
tivity of mind that is generated by revolutions and free govern¬ 
ments. 

will with confidence affirm, that the constitution had never 
been adopted, had it then been imagined that this question would 
ever have been made, or that the exercise of this power in the 
states should ever have depended upon the views of the tribunals to 
which that constitution was about to give existence. . . . 

“With regard to the universal understanding of the American 
people on this subject, there cannot be two opinions. If ever con¬ 
temporaneous exposition, and the clear understanding of the con¬ 
tracting parties, or of the legislating power (it is no matter in 
which light it be considered), could be resorted to as the means 
of expounding an instrument, the continuing and unimpaired ex¬ 
istence of this power in the states ought never to have been 
controverted. Nor was it controverted until the repeal of the 
bankrupt act of 1800, or until a state of things arose in which the 
means of compelling a resort to the exercise of this power by the 
United States became a subject of much interest. Previously to 
that period, the states remained in the peaceable exercise of this 
power, under circumstances entitled to great consideration. In 
every state in the Union was the adoption of the constitution re¬ 
sisted by men of the keenest and most comprehensive minds; and 
if an argument, such as this, so calculated to fasten on the minds 
of a people, jealous of state rights, and deeply involved in debt, 
could have been imagined, it never would have escaped them. 
Yet nowhere does it appear to have been thought of; and, after 
adopting the constitution, in every part of the Union, we find the 
very framers of it everywhere among the leading men in public 
life, and legislating or adjudicating under the most solemn oath to 
maintain the constitution of the United States, yet nowhere imag¬ 
ining that, in the exercise of this power, they violated their oaths, 
or transcended their rights. . . . With regard to their bankrupt 
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^ carrying them into effect and 

abrogating, and re-enacting them, without a doubt of their full 

eXd ^ ‘hat seemed inter- 

fnlf I TF f°™ally pronounced a 

l?v+l ® he more full and explicit on the subject, than is the 

of this act of Congress. It acknowledges both the 
validity of existing laws, and the right of passing future laws, 
ihe practical construction given by that act to the constitution 
IS precisely this, that it amounts only to a right to assume the 
power to legislate on the subject, and, therefore, abrogates or 
suspends the existing laws, only so far as they may clash with the 
provisions of the act of Congress. This construction was univer- 
sa y acquiesced in, for it was that on which there had previously 
pr®v^ed but one opinion from the date of the constitution. . . 

We will next inquire whether the states are precluded from 
the exercise of this power by that clause in the constitution which 
declares that no state shall ‘pass any bill of attainder, ex post facto 
y fhe obligation of contracts.’ 

lot uv ®‘ate of New York is supposed to have vio- 

i!v i, u® ?°“Sation of a contract, by releasing Ogden from a debt 
hich he had not satisfied; and the decision turns upon the ques¬ 
tion, tirst, m what consists the obligation of a contract? and, sec- 

‘f'® act of New York will amount to a violation of 
that obligation, in the sense of the constitution. 

-j^® jof these questions has been so often examined and 
con8id®red m this and other courts of the United States, and so 
fu ^ P^ogre^ has yet been made in fixing the precise meaning of 

obligation of a contract/ that I should turn in despair 
enquiry, were I not convinced that the difficulties the 
question presents are mostly factitious, and the result of refine¬ 
ment and technicality. . . . 

obligation are considered by all ethical writers as 
correlative terms: Whatever I by my contract give another a right 

^ Ji^yself under an obligation to 

RiBf ^ A obligations of every contract will then con- 

power over my will or actions, which I, by my 
another. And that right and power will be 
lo^r 5i measured neither by moral law alone, nor universal 
of society alone, but by a combination 

j operation in which the moral law is explained 

to nature, and both modified and adapted 

fr/TT» society by positive law. The constitution was 

«ocict2/, and an advanced state of society, in which / 
thio ^o say that all the contracts of men receive a rela- 

^ye, ana not a positive interpretation: for the rights of all must 
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he held and enjoyed in subserviency to the good of the whole. The 
state construes them, the state applies them, the state con- 
trols them, and the state decides how far the so¬ 
cial exercise of the rights they give us over each 
other can he justly asserted 

Then, evidently having in mind Chief Justice Marshall's dis¬ 
senting opinion, which so strongly appeals to natural law in con¬ 
nection with contracts, an opinion which was evidently of great 
influence over the majority of the court, and from which possibly 
Judge Johnson himself could not entirely free himself, Mr. Justice 
Johnson refers to the supposed obligation of contracts in a “state 
of nature”; and, after having laid down the supposed obligation 
of a contract between A and B on a desert island, he observes: 

“But if it should appear that B, by sickness, by accident, or 
circumstances beyond human control, however superinduced, could 
not possibly comply with his contract, the decision would be other¬ 
wise, and the exercise of compulsory power over B would be fol¬ 
lowed with the indignation of mankind. He has carried the power 
conferred on him over the will or actions of another beyond their 
legitimate extent, and done injustice in his turn. ^Summum jus 
est summa injuria.* ” 

Then, turning again to the question of contract within society, 
he proceeds thus: 

“The public duty, in this respect, is the substitute for that right 
which they possessed in a state of nature, to enforce a fulfillment 
of contracts; and if, even in a state of nature, limits were pre¬ 
scribed by the reason and nature of things, to the exercise of indi¬ 
vidual power in enacting the fulfillment of contracts, much more 
will they be in a state of society. For it is among the duties of 
society to enforce the rights of humanity; and both the debtor 
and the society have their interests in the administration of jus¬ 
tice, and in the general good; interests which must not be swal¬ 
lowed up and lost sight of while yielding attention to the claim of 
the creditor. The debtor may plead the visitations of Providence, and 
the society has an interest in preserving every member of the 
community from despondency—^in relieving him from a hope¬ 
less state of prostration, in which he would be useless to him^lf, 
his family, and the community. When that state of things hw 
arrived in which the community has fairly and fully discharged 
its duties to the creditor, and in which, pursuing the debtor any 
longer would destroy the one, without benefiting the other, must 
always be a question to be determined by the common guarman 
of the rights of both; and in this originates the power exercise 
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by governments in favor of insolvents. It grows out of the ad- 
minwtration of justice, and is a necessary appendage to it. 

Ihere a tune when a different idea prevailed, and then it 

fights of the creditor required the sale of 
the debtor and his family. A similar notion now prevails on the 
coast of Africa, and is often exercised there by brute force It is 

S^of solf of that 

state of society m which it once originated and prevailed. 

to f”?Possibi 7 fa,’ is a maxim applied by law 

I Jfoo ^ And where is the ob- 

of th^ o” ^ Pof'.tical view, to applying it to the exercise 

maxim ^h^t^ti, " ''® insolvents? It is in analogy with this 
maxm, that the power to relieve them is exercised; and if it never 

was magined, that, in other cases, this maxim violated the obliga- 

sZhlP ^o reason why the fair, ordinary, and rea- 

Sutation instance, should be subjected to that 

tinn understood here as reasoning upon the assump- 

dorfJr^^^ ® remedy is grafted into the contract. I hold the 
thnTru and infinitely more restrictive on state power 

contended for by the opposite party. Since, if 
contract, then the states lose all power 
^ oif’' laws for the administration of justice. . . . 

exflPt fo.^'fi!^ contracts, universally, a literal purport, and to 

^ntcn/oJ Ik®*" ^ i-^gid .literal fulfillment, could not have been the 

SopIoL ' institution. It is repelled by a hundred examples. 

Rtrnpt; a positive control as well over the inception, con- 

iim pf+1!’ fulfillment of contracts, as over the form and meas- 
ure ot the remedy to enforce them. . . . 

takp of discretion exercised in applying the remedy, 

pxpm,!r *“"/ executors are exempted from suit; the 

t3„ ” members of legislatures; of judges; of persons at- 
tnflrslifi®®'**^r®’ elections; the preferences given in the 

of Pm,t '”®i* fo'' a present debt; shutting 

ftnH ^-'f^sether against gaming debts and usurious contracts, 

the POP ’ ^ V limitation. I hold it impossible to maintain 
of X. °"®f*f“f'°"ality of an act of limitation, if the modification 
remedy against debtors, implied in the discharge of in- 

thp !o ’ “"constitutional. I have seen no distinction between 
me Mses that can bear examination. . . . 

tinn opt* so universal is the assent of mankind in favor of limita- 
nation pn, m I*” opinion of profound politicians, that no 

nation could subsist without one. 

hr 1. o/ tlie creditor, to the aid of the public arm 

man controcfs, is not absolute and unlimited, but 

this necessities or policy of societies. And 

” 3 , together with the contract itself, must be taken by the indi- 
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vidual, subject to such restrictions and conditions as are imposed 
by the laws of the country. The right to pass bankrupt laws is 
asserted by every civilized nation in the world. And in no writer, 
I will venture to say, has it ever been suggested, that the power of 
annulling such contracts, universally exercised under their bank- 
rupt or insolvent systems, involves a violation of the obligation of 
contracts. In international law, the subject is perfectly under¬ 
stood, and the right generally acquiesced in; and yet the denial of 
justice is, by the same code, an acknowledged cause of war.*' 

Then, evidently alluding to Chief Justice Marshall's argument 
in Sturges v. Crowninshield, Judge Johnson adds: 

*Tf it be urged . . . that parties have in view something more 
than present possessions, that they look to future acquisitions, 
that industry, talents and integrity are as confidently trusted as 
property itself; and, to release them from this liability, impairs 
the obligation of contracts; plausible as the argument may seem, 
I think the answer is obvious and incontrovertible. 

^‘Why may not the community set bounds to the will of the 
contracting parties in this as in every other instance? That will 
is controlled in the instances of gaming debts, usurious contracts, 
marriage, brokerage bonds, and various others; and why may not 
the community also declare that, ‘look to what you wiU, no contract 
formed within the territory which we govern shall be valid as 
against future acquisitions'; we have an interest in the happiness, 
and services, and families of this community, which shall not be 
superseded by individual views?* Who can doubt the power of the 
state to prohibit her citizens from running in debt altogether? A 
measure a thousand times wiser than that impulse to speculation 
and ruin, which has hitherto been communicated to individuals 
by our public policy. And if to be prohibited altogether, where ts 
the limit which may he set both to the acts and the views of the 
contracting parties! ... 

“No one questions the duty of the government to protect and 
enforce the just rights of every individual over all within its con¬ 
trol. What we contend for is no more than this, that it is equally 
the duty and right of governments to impose limits to the avarice 
and tyranny of individuals, so as not to suffer oppression to be 
exercised under the semblance of right and justice** 

Mr. Justice Johnson realized that his arguments went far beyond 
the requirements of this case, and that it applied to the situation m 
Sturges v. Crowninshield with the same force as to the situation 
presented in Ogden v. Saunders. And he made it quite clear 
that he intended to go the whole hog, and to knock out the foun¬ 
dations from under the decision in Sturges v. Crowninshield, while 
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attacking the position of the minority in Ogden v. Saunders. In 
this respect, he evidently took issue with his brethren of the ma¬ 
jority, who thought that it was incumbent upon them to submit to 

the decision in Sturges v. Crowninshield even though they might 
consider that decision wrong. 

Washington disagreed with that 
portion of the decision m Sturges v. Crouminshield which held that 

the power of Congress with respect to bankruptcy laws was not 

exclusive, but that he deemed it his duty to consider himself in 

e wrong even though he had not changed his opinion on the 

subject. Judges Thompson and Trimble, who were not members 

of the court when Sturges v. Crouminshield was decided, evidently 

lelt it their duty, m deference to the prevailing official theory that 

the majority of the Supreme Court cannot possibly be wrong to 

hnd a principle whereby they might sustain the decision in Sturges 

V. Cro^inshield without extending it to Ogden v. Saunders. 

t IS for this reason that they were compelled to invent dis- 
bnctions that do not distinguish, and which could not stand a 
moment s critical examination—and which were therefore easily 
isposed of by Marshall speaking for the minority, as well as by 
Johnson who was part of the majority. Judge Johnson, however 
leit no obligation to sustain the authority in Sturges v. Crownin- 
ihield, and we shall shortly see why. So, he declared frankly that 
he did not intend to sustain that decision. 

Johnsln*^ tLsubject,—says Judge 
law M “'■? as apphcable to contracts prior to the 

thl’d^cisL^i therefore, inconsistent with 

that I thZl ? •^^® ®®.®? Crouminshield. my reply is. 

corrcctnm. / entertained this 
’■eash” to doubt it since. But if 

t^tW ^ ?®® 1?^ lortion. wiU it be so 

of ^ subsequent to such a law; the posterior date 

mentiZM ®‘ in the fair and urn 

awZ^ed ® administration of justice that the discharge is 

the^***-*^ Judge Johnson was of the same opinion at the time of 

W ^ Crouminshield. why did he not dissent 

an ih Why did he permit that decision to go forth 

of a unanimous court? 

is brings us to one of the most astounding statements ever 
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penned as part of an official opinion of a judge of the United States 
Supreme Court. 

“The report of the case of Sturges v. Crowninshield —says 
Judge Johnson—needs also some explanation. The court was, in 
that case, greatly divided in their views of the doctrine, and the 
judgment partakes as much of a compromise, as 
of a legal adjudication. The minority thought it better to 
yield something than risk the whole. And, although their course 
of reasoning led them to the general maintenance of the state power 
over the subject, controlled and limited alone by the oath adminis¬ 
tered to all their public functionaries to maintain the constitution 
of the United States, yet, as denying the power to act upon anterior 
contracts, could do no harm, but, in fact, imposed a restriction 
conceived in the true spirit of the constitution, they were satis¬ 
fied to acquiesce in it, provided the decision were so guarded as 
to secure the power over posterior contracts, as well from the posi¬ 
tive terms of the adjudication, as from inferences deducible from 
the reasoning of the court.^^ ^ 

In other words, a minority of the court who sat in Sturges 
V. Crowninshield did not believe that the decision in that case was 
right, and believed that the New York law which was in that case 
held unconstitutional was in fact constitutional. Chief Justice 
Marshall, on the other hand, as we know from his opinion in 
Ogden v. Saunders, was of the opinion that this class of legislation 
was unconstitutional with respect to both anterior and posterior 
contracts; and the minority feared that he might carry the ma¬ 
jority of the court with him, if the issue were squarely drawn 
according to the requirements of the constitutional problem and 
of the legal principles involved. A compromise was thereupon 
arranged that the minority would refrain from dissenting and 
giving an exposition of the Constitution as they understood it, if 
the majority would limit their decision to holding the laws m 
question unconstitutional only with respect to anterior contracts. 
And as a result of this compromise the decision in Sturges v. 
Crouminshield went forth to the world as the unanimous opinion 
of the United States Supreme Court, and an “authoritative” in- 

* Judge Johnson was entirely wrong in asserting that there 
decision of Sturges v. Crouminshield “as limited.” Both history and logic ^ 
him. Nor is his reference to the “spirit” of the Constitution tenable. 
that he was merely offering an apology for his weakness in entenng into a co 
mise whereby he sacrificed a principle for supposed expediency. As is usual 
cases, he made the sacrifice and his opponents profited by the expediency. 
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topretation of the Constitution was announced in which no mem- 
ber of the Court really believed. 

and Chief Justice Marshall 
and Judge Story abandoned the compromise agreement with the 
minority in Stwrpes v. Crowmnshield and attempted again to bring 
toe application of bankrupt laws to posterior contracts under the 
ban of unconstitutionality. Mr. Justice Johnson evidently thought 
that this action amounted to a breach of faith, and he therefore 
considered hunself released of the obligations of the compromise 
on his part. So he fell back on the right which he had in his 
natural state,” before he had assumed the obligations of the 
compromise contract, to give his own views of the Constitution, 
to so doing, he was obliged to tell the true story of Sturges v. 
rownimhield, and to reveal the fact that that celebrated decision 
was really not an exposition of the Constitution, but an act of 
epslation, or, rather of constitution-making. His only excuse 
neing that he consented to this act of constitution-making because 
eueved that the restrictions upon the States which the Court 
M imposing by its decision in Sturges v. Crowninshield could not 
much harm, and although not contained in the Constitution 

spirit of the consti- 


wfl instance we know where such a frank avowal 

Sti ^ ®“ch a transaction. But a 

j ® the United States Supreme Court inevi- 

ob/ conclusion that this is the regular modus 

^ decision of constitutional questions by the 

far Suprenae Court, and, in fact, by al) other courts as 

PYQr«' is concerned. The courts do not always 

tarns^ finding what it con- 

comp ^ k V® impossible, for many of the questions which 
Fram courts had not even been dreamed of by the 

tutin Constitution, and there is nothing in the Consti- 

^ 1 ^ one way or another. But since the courts have the power 
selvoD ^nat the Constitution contains, they decide for them- 

thev nrf Constitution,” and then 

havp f j Constitution by officially declaring that they 

ound it there after very careful examination. 

ing th ^i^c^dy had occasion to remark, this mode of treat- 

0 nstitution is sometimes conscious, and sometimes quite 
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unconscious. The judge having come to the conclusion that a 
certain measure is conducive to the welfare of the nation, or that 
another is dangerous to that welfare, concludes, by a process of 
self-deception well known to psychologists, that in the one case 
the power to enact the measure is actually given by the Consti¬ 
tution, and in the other that the Constitution contains a prohi¬ 
bition against it. In the “instant case,” as the lawyers say, the 
process was evidently conscious. But we know of the fact that it 
was conscious only through Mr. Justice Johnson telling tales out 
of school. 

Chief Justice Marshall delivered the opinion of the minority, 
consisting of himself and Justices Duval and Story. He carefully 
refrained from touching upon the history of the decision in 
Sturges v. Cromninshield. His opinion, in which he maintained 
that bankrupt laws are unconstitutional with respect to contracts 
made after their passage as well as with respect to those made 
before their passage, is one of the poorest ever written by that 
famous jurist. By comparison with Chief Justice MarshalFs 
opinion, even Mr. Justice Trimble’s poor effort shines. Where Mr. 
Justice Trimble flounders hopelessly in an honest endeavor to 
reconcile irreconcilables, Chief Justice Marshall turns and twists 
to face this argument and that, without really meeting a single 
argument advanced against him. In the process, he manages to 
state a lot of poor law, and worse history and sociology. Inci¬ 
dentally he advances the truly monstrous doctrine that contracts 
have a force and sacredness anterior to civil society; a doctrine 
which, if followed out logically, would make them superior to the 
laws of civil society, and expose them to all of the objections, and 
more, which he himself advances against the doctrine which 
would embody in a contract all the law in existence at the time of 
its making. His opinion, however, is extremely interesting with 
respect to what may be called the res gestae of the case. The fol¬ 
lowing excerpts from his opinion contain those portions which we 
believe to be interesting in connection with the present discussion. 
Says he: 

“The question recurs, what is a law impairing the obligation 
of contracts? . . . 

“We have, then, no hesitation in saying that, however law may 
act upon contracts, it does not enter into them, and become a part 
of the agreement. The effect of ^ck a principle would be a mts- 
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chievous abridgment of legislative power over subjects within the 
proper jurisdiction of states, by arresting their power to repeal or 
modify such laws with respect to existing contracts. . , . 

“The counsel for the plaintiff in error insist that the right to 
regulate the remedy and to modify the obligation of the contract 
are the same; that obligation and remedy are identical, that they 
are ^synonymous—two words conveying the same idea. 

“The answer given to this proposition by the defendant’s coun- 
sel seerns to be conclusive. They originate at different times. The 
obligation to perform is coeval with the undertaking to perform; 
it originates with the contract itself, and operates anterior to the 
tune of performance. The remedy acts upon a broken contract, 
and enforces a pre-existing obligation. 

Tf there be anything in the observations made in a preceding 
part of this opinion respecting the source from which contracts 
derive their obligation, the proposition we are now considering 
cannot be true. It was shown, we think, satisfactorily, that the 

K V? attribute of a free agent, and that he may 

I’^ShtfulIy coerce performance from another free agent who vio¬ 
lates his faith. Contracts have, consequently, an intrinsic obliga- 
tion. Wben men come into society they can no longer exercise 
^gipal and natural right of coercion. It would be incom- 
^^th general peace, and is, therefore, surrendered. Society 
prohibits the use of private individual coercion, and gives in its 
place a more safe and more certain remedy. But the right to 
contract is not surrendered with the right to coerce performance. 
At is still incident to that degree of free agency which the laws 
leave to every individual, and the obligation of the contract is a 
necessa^ consequence of the right to make it. Laws regulate 
this right, but, where not regulated, it is retained in its original 
extent. Obligation and remedy, then, are not identical; they 

cn^inate at different times, and are derived from different 
sources. . 


use made of this argument is to show the absurdity and 

eit-contradiction of the construction which maintains the inviola- 

ility of obligation, while it leaves the remedy to the state gov¬ 
ernments. 

perceive this absurdity or self-contradiction, 
an 1 country exhibits the extraordinary spectacle of distinct, 
uiany respects, independent governments over the same 
h.nd the same people. The local governments are re- 
ni impairing the obligation of contracts, but they fur- 

triK remedy to enforce them, and administer that remedy in 
^ punals constituted by themselves. It has been shown that the 
^oixgation is distinct from the remedy, and it would seem to follow 

^be remedy without acting on the obliga- 
To afford a remedy is certainly the high duty of those who 
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govern to those who are governed. A failure in the performance 
of this duty subjects the government to the just reproach of the 
world. But the constitution has not undertaken to enforce its per¬ 
formance, . . . 

“We perceive, then, no reason for the opinion that the prohi¬ 
bition ‘to pass any law impairing the obligation of contracts’ is 
incompatible with the fair exercise of that discretion, which the 
state legislatures possess in common with all governments, to regu¬ 
late the remedies afforded by their own courts. We think that 
obligation and remedy are distinguishable from each other. . . . 

“That the obligation of a contract is not identified with the 
means which government may furnish to enforce it, and that a pro¬ 
hibition to pass any law impairing it, does not imply a prohibition 
to vary the remedy.” 

Our examination into the voluminous opinions delivered by 
the learned judges in this case may therefore be summarized as 
follows: 

The unanimity of the United States Supreme Court in Sturges 
V, Crowninshield was fictitious—in reality the court was hopelessly 
divided. The decision was, in fact, not a construction of the Con¬ 
stitution, but an act of legislation—or, rather, of constitution¬ 
making—deliberately entered into by the judges as the result of a 
compromise as to what the Constitution should be made into. 
Chief Justice Marshall was less than frank when he said in his 
opinion in Sturges v, Crovminshield, ''The words of the constitu¬ 
tion, then, are express and incapable of being misunderstood. They 
admit of no variety of construction, and are acknowledged to 
apply to that species of contract, an engagement between man and 
man for the payment of money, which has been entered into by 
these parties.” 

The greatest confusion, doubt, and uncertainty, existed as to 
the meaning of the provision of the Constitution under considera¬ 
tion. So much so, that Mr. Justice Washington, who delivered 
the leading opinion of the majority in Ogden v. Saunders, con¬ 
sidered the very doubt of the Constitutional question under con¬ 
sideration one of the grounds for the decision. Notwithstanding 
the fact that by these two celebrated decisions, Sturges v. Crown- 
inshield and Ogden v. Saunders, the law has been forever estab¬ 
lished as part of our constitutional system that bankrupt and 
insolvent laws are unconstitutional when they operate on con¬ 
tracts entered into prior to their passage, but are constitutional 
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with respect to contracts entered into after their passage, a ma¬ 
jority of the judges, including Marshall and Story, actually con¬ 
sidered such a distinction wholly unsound and unwarranted by 
the Constitution. Of the judges who sat in Ogden v, Saunders, 
four united in condemnation of this distinction: Chief Justice 
Marshall, and Associate Justices Johnson, Duval, and Story. And 
from Mr. Justice Johnson^s recital of the history of the decision 
in Sturges v. Crowninshield, it would seem that the judges who sat 
in the decision of that case were unanimous in their condemnation 
of this distinction as a matter of constitutional interpretation, 
although they all agreed to it as a matter of compromise by way 
of legislation or constitution-making. 

The following points should also be noted: 

The principle that the law in existence at the time of the mak¬ 
ing of the contract enters into its obligation is condemned by five 
out of the seven judges who sat in Ogden v. Saunders: Chief Jus¬ 
tice Marshall, and Associate Justices Washington, Johnson, Duval, 
and Story. The Court was practically unanimous in the assertion 
that the obligation of the contract and its remedy are quite sep¬ 
arate and distinct matters. At least four of the judges (Chief 
Justice Marshall, and Associate Justices Johnson, Duval, and 
Story), constituting a majority of the Court, expressly so stated, 
holding that a different conclusion would work irreparable mis¬ 
chief. Mr. Justice Washington, while not stressing the point, im¬ 
plies it in his opinion. Associate Justices Thompson and Trimble 
did not express themselves on the subject, but from the fact that 
they did not dissent from the emphatic assertion of this principle 
by Chief Justice Marshall, it may be assumed that even if they 

did not quite agree, they at least did not have any strong convic¬ 
tions to the contrary. 

We may therefore say that Chief Justice MarshaU and at 
least a large majority of the Supreme Court were of the opinion 
that the constitutional provision against the impairment of the 
obligation of contracts by state legislatures, does not prohibit state 
legislatures from changing from time to time the remedies mth 
respect to the enforcement of contracts. 

These points are of the greatest importance historically if we 
go back to the decision of the Kentucky Court of Appeals on the 
Kentucky Relief Laws, which led to the “Old Court-New Court” 
controversy which almost resulted in Civil War. That case was 
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decided between the decisions of the United States Supreme Court 
in Sturges v. Crowninshield and Ogden v. Saunders^ and there can 
be no doubt that it was the direct result of the former decision. 

The importance of the Kentucky decision does not arise so much 
from any direct relation to Sturges v. Croiminshield as from its 
“intrinsic value/' so to say, in the history of the Judicial Power. 
But this “intrinsic value" can be fully understood only when it is 
discussed in connection with the decision in Sturges v, Crovmin- 
shield as amplified and elucidated by the opinions in Ogden v. 
Saunders, 

We have already noted the fact that the Kentucky Court of 
Appeals was divided in opinion as to how far the Kentucky 
remedial legislation was unconstitutional: a majority of the court, 
consisting of Judges Boyle and Owsley, held that these laws were 
unconstitutional only in so far as they affected pre-existing con¬ 
tracts, while Mr. Justice Mills held that they were unconstitutional 
as to both pre-existing and subsequent contracts. The Kentucky 
Court of Appeals thus foreshadowed the division of opinion in the 
United States Supreme Court as it ultimately appeared in Ogden 
V. Saunders; the opinion of the majority of the Kentucky Court of 
Appeals coinciding with that of the majority of the United States 
Supreme Court, while Mr. Justice Mills was ranged on the side of 
Chief Justice Marshall and the minority. The only opinion 
that was not represented in the Kentucky Court of Appeals was 
that of Mr. Justice Johnson and the original silent minority in 
Sturges v. Crowninshield, 

But while the decision of the Kentucky Court of Appeals re¬ 
sembles the decision of the United States Supreme Court in Og¬ 
den V. Saunders, it stands condemned by the opinion of a majority 
of the Judges who decided the latter case, including Marshall and 
Story who, as we have seen, expressly condemned the distinction 
as unsound. 

Even more important, however, is the fact that the decision 
of the Kentucky Court of Appeals has only superficial resemblance 
to that of the decision of the United States Supreme Court in 
Ogden v. Saunders. In reality, the decision of the Kentucky Court 
stands absolutely condenmed by the United States Supreme Court, 
as evidenced by the opinions of five of its judges, and by none 
more emphatically than by Chief Justice Marshall, speaking for 
himself and Associate Justices Story and Duval. 
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It must be remembered that the legislation which the Ken¬ 
tucky Court of Appeals held unconstitutional did not in any way 
absolve or discharge the debtors from the obligation of their con- 

aT.u' . were not bankrupt or insolvent laws. 

^ that they did was to modify the remedy in existence at the time 
the contracts were entered into, by softening the mode of the en¬ 
forcement of executions for the sale of the debtor’s property There 
was no mterference with the ultimate collection of the debt but 
naerely a postponement of the collection, -under proper guarantee 
of ultimate payment, so as not to sacrifice the debtor’s property 
needlessly by a ^le at a time when there were practically no 
buyers, to the unjust enrichment of the creditor who would thus 

possess himself of the debtor’s property for much less than its 
value. 


In condemning this legislation, the Kentucky Court of Appeals 
not only proceeded upon the theory that the law in existence at the 
time the contract was entered into forms a part of the con 
tract, but also upon the theory that tne obligation of the contract 
and Its rernedy are one and the same thing, a proposition expressly 
condemned by a large majority of the judges of the United States 
Supreme Court. The decision of the Kentucky Court of Appeals 
as summarized in the reporter’s head-note, expressly holds that 
the obligation of a contract consists in its remedy—the two being 
identica-l—and that any interference with the debtor’s remedy 

as It existed at the time of the making of the contract constitutes 
an impairment of its obligation. 

Chief Justice Boyle’s opinion on the subject, upon which the 
decision is based, is contained in the following two paragraphs: 


th^ remedy allowed by law in force at the date of 

contract, being that on the faith of which the control was 

th^f conshtMtes its obligation; and it consequently results 

iween tne parties in this case, on the 19th of November 1819 the 
date of the contract, is its obligation. ^''ovemoer, I 819 , the 

gation?^Vv V assembly in question, impair that obli- 

SnlfSttr®*’® for three months 

nizance for the payment of the money within that time. S 



370 


GOVERNMENT BY JUDICIARY 


surely it cannot require argument to prove that the latter act im¬ 
pairs the obligation imposed by the former law.” (Blair v. Wil¬ 
liams, 4 LitteU, 34, 46) 

And Mr. Justice Owsley, in his concurring opinion, says: 

“But by the act in question, it is true, the obligation of the de¬ 
fendants’ prior contract has not been entirely destroyed. After the 
expiration of the replevin allowed by the act, the plaintiff is per¬ 
mitted to sue out an execution, and in possibility might ultimately 
succeed in coercing the payment of his debt. But during the time 
of the replevin which is allowed by the act, all pre-existing reme¬ 
dies upon the prior contract are suspended, and the obligation of 
that contract thereby weakened and impaired. To be in conflict 
with the constitution, it is not necessary that the act of the legisla¬ 
ture should import an actual destruction of the obligation of 
contracts; it is sufficient that the act imports an impairment of the 
obligation. If, by the legislative act, the obligation of contracts 
he in any degree impaired; or, what is the same thing, if the obli¬ 
gation be weakened, or rendered less operative, the constitution is 
violated, and the act, so far, inoperative, , , . 

“But in argument we were told, that to prescribe remedies for the 
redress of injuries, is a subject which falls exclusively within the 
sphere of legislative discretion, and that in all well regulated gov¬ 
ernments, those remedies ought to be modified, altered and 
changed, so as to suit the condition and exigencies of the commu¬ 
nity; and it was contended that the constitution ought not to be 
so construed, as to limit the power of the state legislature, in rela¬ 
tion to a subject of such vital importance to the welfare of the 
community. 

“That to prescribe remedies falls within the province of the 
legislature, is a proposition which will not be controverted by the 
court; nor does it follow from anything which we have said, that 
the legislature may not, according to its discretion, alter and 
change existing remedies, if by the alteration, the obligation of con¬ 
tracts be not impaired. Agreeable to our notion of what consti¬ 
tutes the obligation of contracts, we acknowledge that as respects 
remedies upon pre-existing contracts, the constitution of the United 
States has prescribed limits to the power of the legislatures of the 
several states.” (Lapsley v. Brashears, 4 Littell, 46, 56-57) 

And Mr. Justice Mills, who would not agree to the limitation 
of the wnconstitutionality of the laws to anterior contracts, fully 
agreed with his brethren of the majority that the obligation of the 
contract and its remedy are identical, and that under the provision 
of the United States Constitution in question state legislatures 
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are prohibited from in any way altering the remedies with respect 
to contracts. Says he: 

t^en the contract was tolerated by law, in its inception, 

legislature of a state shall say that it shaU not be binding, the act 
would contravene the constitution; and if they take &w&y the 
remedy or so protract it, as to render it useless, the constitution 

violated. Any law, therefore, of a state, which 
declares that legitimate contracts shaU not be fufiUed according 

'"directly reaches the same object, must violate 
mfonded by the constitution. . . . 

nf Tnn,?” j .recent decisions of the supreme courts 

Mi^ouri; and, it may be added, such is strongly 
opinion of the supreme court of the United 
btates, m the case before cited, of Sturges v. Crowninshield.” 

• the minority nor the majority opin¬ 

ion of the Kentucky Court of Appeals had any justification in any¬ 
thing said in Sturges v. Crovminshield, and that the decision in 
that case was no warrant for the decision of the Kentucky Court 
of Appeals with respect to the Kentucky relief legislation. But 
we know that only since the decision in Ogden v. Saunders, which 
was rendered four years subsequent to the decision of the Ken¬ 
tucky Court of Appeals. In the meantime it had been generally 
thought that if the decision in Sturges v. Crowninshield did not 
actually prescribe such decisions as that rendered by the Kentucky 
Court of Appeals, it at least “strongly intimated” their correct¬ 
ness. It was therefore only natural that those who opposed the 
ecision of the pntucky Court of Appeals as an attempt to de¬ 
prive the State legislatures of their right to pass remedial legisla¬ 
tion whether to relieve a specific emergency or for the general 
welfare of the community, should consider the fight against the 
Kentucky Court of Appeals merely as an entering wedge, and that 
the real fight was against the Judicial Power as such, and specifi¬ 
cally against the United States Supreme Court as its foremost ex¬ 
ponent and representative, as well as the chief seat of its power 
Sturpe* V. Crouminshield, and the decisions of the state courts 
which followed It, or for which it was the excuse, were not the 
only grieva^e against the United States Supreme Court, in con- 

the “impairment of obligation” 
clause of the United States Constitution. There was the famous 

decision of Fletcher v. Peck, which, although local in its nature 
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as far as its immediate application was concerned, established a 
principle which was considered both unjust as well as dangerous. 
And there was the even more famous decision in the Dartmouth 
College Case, which was in the same category as Sturges v. Crovm- 
inshield, although the implications of that case may not have 
been fully realized at the time. Another case, less celebrated than 
either of the two just mentioned—a case, in fact, very little known 
now, but which must have exerted a powerful influence at the time 
as a cause of opposition to the United States Supreme Court—-was 
the decision of that court in the case of Green v. Biddle, decided 
shortly before the decision of the Kentucky Court of Appeals de¬ 
claring invalid that staters relief legislation. (8 Wheaton, 1; Febru¬ 
ary Term, 1823) 

That now forgotten case was of great importance at the time, 
and excited general interest because it involved the question of 
titles to land throughout the West, We need not enter into the 
details of this now forgotten controversy, except to say that it 
arose from the lax system of land grants by the State of Virginia 
in its “Western Country,” which subsequently became the State 
of Kentucky. The situation was very serious for the pioneers be¬ 
cause of the unsettled condition of titles, and the states struggled 
for many years to devise a system of remedial legislation which 
would be just to all concerned. This finally resulted in a law 
which sought to accomplish this purpose, but which was natu¬ 
rally attacked by those who thought they were better off under 
the old laws; and the litigation was finally carried to the United 
States Supreme Court, on the claim that the Kentucky law was 
contrary to the provision of the United States Constitution with 
reference to the impairment of the obligation of contracts. This 
claim was based on the contention that the law violated the so- 
called “compact” or agreement entered into between the State of 
Virginia and the State of Kentucky at the time the latter State 
was formed. 

The question whether the United States Supreme Court had 
jurisdiction over the subject depended on the definition of the 
word “contract,”—there being a respectable body of legal opinion 
then and now to the effect that the word “contract” as used in the 
United States Constitution was not intended to cover such a politi¬ 
cal instrument as the agreement entered into by the States of 
Virginia and Kentucky whereby the latter State was created. But 
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the United States Supreme Court, following Chief Justice Mar¬ 
shall’s policy laid down in Fletcher v. Peck and the Dartmouth 
College Case, extended the meaning of the word “contract” as used 
in the Constitution so as to give itself jurisdiction over the con¬ 
troversy. And, what is worse, having taken jurisdiction, it pro¬ 
ceeded to decide the case in a manner not only unsatisfactory to 
the people of the State of Kentucky, but hardly consistent with 
the legal principles applicable to the subject as we understand 
them today, and strongly reminiscent of the legal verbalism and 
technical rules of the law of real property inherited by the English 
Common Law from the days of feudalism. 

The opinion of the Court was written by Mr. Justice Washing¬ 
ton, and is a poor performance indeed. Mr. Justice Washington 
was evidently himself conscious of the poor showing he made, for 
he closes with the following apologetic statement: 

However this may be,—says he—we hold ourselves answer- 
able to God, our consciences and our country, to decide this ques¬ 
tion according to the dictates of our best judgment, be the conse¬ 
quences of the decision what they may. If we have ventured to 
eiUertain a wish as to the result of the investigation which we have 
laboriously given to the case, it was that it might be favorable to 
the validity of the laws; our feelings being always on that side of 
the question, unless the objections to them are fairly and clearly 
made out.” 

Mr. Justice Johnson dissented in a very vigorous and well- 
reasoned opinion. The opening sentence of his opinion is inter¬ 
esting, being evidently designed to let Mr. Justice Washington 
down easy. Says Mr. Justice Johnson: 

“Whoever will candidly weigh the intrinsic difficulties which 
this case presents, must acknowledge that the questions certified 
to this court are among those on which any two minds may differ, 
without incurring the imputation of willful, or precipitate error.” 

But after this soft beginning,^ Justice Johnson proceeds to 
discuss the question in a manner which leaves no doubt of the fact 
that he at least did not think that there was the slightest justifica¬ 
tion for the court s decision. And now, reading these decisions 
after the lapse of more than a century, we cannot help thinking 

carriea a condemnation of Judge Washington and the 
majority of the Court. For, concededly, no law should be declared unconstitutional 
except in a clear case. 
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that, while we need not convict Mr. Justice Washington and the 
majority of his brethren of “willful or precipitate error” because 
of their decision in that case, we must come to the conclusion that 
it was due to two grave and cardinal faults in the character of 
Chief Justice Marshall, which he imparted to his associates so 
long as he retained ascendency in that court: Namely, a tendency 
wholly unwarranted by the United States Constitution to extend 
the jurisdiction of the United States Supreme Court to matters 
of a wholly local nature, and an innate conservatism in outlook 
upon social questions. To which should be added a legalistic and 
verbalistic conception of the law strongly reminiscent of the Mid¬ 
dle Ages, cultivated by that court under the influence of Justice 
Story, Marshall’s second-in-command. 

The decision in Green v. Biddle had the remarkable effect of 
uniting for once the political factions in Kentucky which were 
almost on the verge of Civil War. So much so, that even the 
judges belonging to the so-called Old Court Party refused to follow 
the decision, and it was never recognized as law by the Kentucky 
Courts, 



CHAPTER XV 


THE MARCH OF JACKSONIAN DEMOCRACY AND THE RETREAT 

OF THE COURTS 

W HILE the rise of Jacksonian Democracy may be wrapped 

in mystery, the actual content of its “reign” is quite 
clear and unmistakable. All historians agree that, what¬ 
ever may have been the intention of the people in electing Jackson, 
Jackson himself knew exactly what he wanted; and what he 
wanted, and actually did, was to lead an assault upon the United 
States Bank and the courts, particularly the Federal courts. 

His fight against the United States Bank, in which he was vic¬ 
torious, is well known and can be read in all our history books. 
But his assault upon the courts, or rather its outcome, is not so 
well known. It is only natural, in view of our official theory of 
government, that some historians should attempt to gloss over 
the assaults upon the courts by one of the most picturesque and 
independent of Presidents this country has ever had, and one who, 
in addition, is one of the two putative fathers of the still “great”' 
Democratic Party. The assault was, however, so open and notori¬ 
ous that it could not be completely overlooked, and so we find 
certain of our history books referring to it, some cursorily and 
others at considerable length. But all of them treat it as if it were 
merely an “aberration,” and few give its entire history. The 
student of history, if he does not keep a sharp lookout, is likely 
to gam the impression that Jackson^s assault upon the courts was 
not only an aberration, but utterly futile, ending in complete de¬ 
feat. As a matter of fact, the reverse is true. To begin with, the 
Msault upon the courts was not an individual aberration of An- 
rew Jackson, but part and parcel of the entire upheaval known 

Jacksonian Democracy: One of the causes that 
caued that Democr^y into being, and one of the principal articles 
in I S creed. And instead of being defeated in the attempt, the 
JacJcsonian Democracy was actuaUy victorious in its fight against 
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the courts. For the time being, at least; that is to say, as long 
as that Democracy continued in power. And while the victory of 
Jacksonian Democracy over the courts was not as spectacular as 
its victory over the United States Bank, it was just as complete 
and thorough, as far as the nature of the case permitted. The only 
real difference was with respect to outward manifestations; The 
victory over the courts lacked that spectacular element which ac¬ 
companied the victory over the United States Bank. The lack of 
the spectacular element in the victory of the Jacksonian Democ¬ 
racy over the courts was due, however, to the fact that the courts, 
unlike the Bank, retreated before the foe, thus avoiding a frontal 
attack and a complete rout. 

The United States Bank, being in its nature a temporary af¬ 
fair, and having refused to accept the terms of its enemy, was 
utterly destroyed. The Judiciary, being a permanent institution 
and having accepted the terms upon which it was permitted to 
share in the government by the Jackson program, was permitted to 
function on these terms—thereby itself becoming to a certain ex¬ 
tent part of the Jacksonian Democracy. 

The story of Jackson^s victory over the Bank is too well 
known to need re-telling here. We shall, therefore, refer only to so 
much of its history as is necessary to explain the attack upon the 
Judicial Power involved in it. For the attack upon the Bank 
was in itself-an attack upon the Judicial Power. 

In discussing the history of the First and Second Banks of the 
United States, we had occasion to refer to the division of opinion 
as to the constitutionality of these institutions, and also to the 
fact that their constitutionality was finally adjudicated in the 
great case of McCulloch v. Maryland. Had the present-day stand¬ 
ards of constitutionality prevailed then, the decision in McCulloch 
V. Maryland should have forever disposed of the question of the 
Bank’s constitutionality. But when the Second Bank applied for 
a continuance of its charter during Jackson’s first term, Jackson 
boldly took the position that McCulloch v. Maryland did not 
settle the question of its constitutionality. He contended that 
under our constitutional system the Supreme Court was a 
law only unto the Judiciary, but not unto the President or Con¬ 
gress; that Congress and the President were not only authorized by 
the Constitution to determine each question of constitutionality 
for themselves, but they were in duty bound to do so, and that in 
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so doing they had a right to disregard the decisions of the Judi- 
Clary. 

As we know, this was the position of Jefferson, and, as we have 
endeavored to show, it was, with but few exceptions, the position 
of those who framed and adopted the United States Constitution. 

But during the thirty-odd years which elapsed between the 
Virgmia and Kentucky Resolutions and the application of the 
Second Bank for the extension of its charter, much water had 
flowed under the bridges spanning the Potomac, and a new Nation- 
aRsm had been born and had grown to maturity. And as part of 
the new Nationalism, the courts, and particularly the Federal 
courts—although frequently opposed at various points—had man¬ 
aged to assume a position of leadership in the Nation. This posi¬ 
tion was quite different from that which they had occupied at the 
close of the administration of the first Adams-as the organ of a 
party at war with the majority of the people. 

There is a world of difference between the Federal courts which 
were enforcing the Alien and Sedition Laws, and the United States 
supreme Court which was leading the Nation to Continental Em¬ 
pire m the series of decisions running from McCulloch v. Mary¬ 
land to Gihhons V. Ogden. Had the courts refrained from med- 
dhng m spheres which did not properly belong to them, and par- 
ticularly from thwarting the progress of ameliorative legislation 
winch became necessary in the course of this very national devel¬ 
opment in which the courts took so prominent a lead, Jacksonian 
Uemocracy--had it ever come at aU—would probably never have 
foUowed in the footsteps of Jeffersonian Democracy in an assault 
upon the courts. Unfortunately, the courts pursued a different 
course, with the result that not only was the rise of Jacksonian 
Democracy inevitable, but it was also inevitable that Jacksonian 
Democracy should follow in the footsteps of Jeffersonian De¬ 
mocracy by making an assault on the Judicial Power part of its 
program. ^ 

Jackson was therefore, not satisfied to combat the attempt to 

Bank by arguments against its ex- 

S sufficient to defeat the 

twn 1 to make the fight against the lesser of the 

the n “ attack upon the greater enemy of 

decisioTT^^’ that notwithstanding the 

ision of the United States Supreme Court in McCulloch v. 
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Maryland, he considered the United States Bank unconstitutional. 
And when Congress passed a bill re-chartering the Bank, he vetoed 
it in one of the most famous veto messages ever written by a 
President of the United States—famous, principally, because of its 
assault upon the United States Judiciary. In this veto message 
(July 10, 1832, Richardson, Messages of Presidents, Vol. II, pp. 
581-582) Jackson boldly reiterated the Jeffersonian creed with re¬ 
spect to the place of the Judiciary in our constitutional system in 
the following memorable language: 

_‘Tt is maintained by the advocates of the bank that its consti¬ 
tutionality in all its features ought to be considered as settled 
by precedent and by the decision of the Supreme Court. To this 
conclusion I cannot assent. Mere precedent is a dangerous source 
of authority, and should not be regarded as deciding questions of 
constitutional power except where the acquiescence of the people 
and the states can be considered as well settled. So far from this 
being the case on this subject, an argument against the bank 
might be based on precedent. One Congress, in 1791, decided in’ 
favor of a bank; another, in 1811, decided against it. One Con¬ 
gress, m 1815, decided against a bank; another, in 1816, decided 
in its favor. Prior to the present Congress, therefore, the prece¬ 
dents drawn from that source were equal. If we resort to the 
States, the expressions of legislative, judicial, and executive opin¬ 
ions against the bank have been probably to those in its favor as 
4 to 1. There is nothing in precedent, therefore, which, if its au¬ 
thority were admitted, ought to weigh in favor of the act before 
me. 

"1/ opinion of the Supreme Court covered the whole ground 
of this act, it ought not to control the coordinate authorities of 
this Government. The Congress, the Executive, and the Court 
must each for itself be guided by its own opinion of the Constitu¬ 
tion. Each public officer who takes an oath to support the Con¬ 
stitution swears that he will support it as he understands it, and 
not as it is understood by others. It is as much the duty of the 
House of Representatives, of the Senate, and of the President to 
decide upon the constitutionality of any bill or resolution which 
may be presented to them for passage or approval as it is of the 
supreme judges when it may be brought before them for ju¬ 
dicial decision. The opinion of the judges has no more authority 
over Congress than the opinion of Congress has over the judges, 
and on that point the President is independent of both. The au¬ 
thority of the Supreme Court must not, therefore, be pemaiUed 
to control the Congress or the Executive when acting in their 
legislative capacities, but to have only such influence as the force 
of their reasoning may deserve.” 
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The most important thing about this message is not the fact 
that It was written by Andrew Jackson, one of the two patron 
saints of the present-day Democratic Party, which still looks 
upon Jefferson and Jackson as the two men who best embodied 
the aspirations of the people, but the fact that it expressed the 
views of all of the leaders of Jacksonian Democracy, including its 
great legal and judicial lights. Among others, it expressed the 
views of Martin Van Buren, who was Jackson's successor as Presi¬ 
dent of the United States, and could have been Marshall’s suc- 
^ssor as Chief Justice of the United States; and of Roger B. 

r became Marshall’s successor as Chief Justice 

of the United States. It is a well-known fact that both of these 
distinguished legal luminaries approved of Jackson’s opinions on 
e subject, and it seems to be fairly well established that Taney 
actually helped prepare Jackson’s veto-message, and he probably 
penned the particular passages quoted above. 

And now as to the retreat. It is not the least objection to the 
Amencan system of Government by Judiciary that it has in an 
undue measure the most essential characteristics of all un- 
Democratic governments-that of being a government of men 
that IS, a government of chance. The United States Constitution 
provides for the manner of the appointment of Federal judges but 
It does not provide for any manner of their removal except’ im¬ 
peachment, which has turned out in practice to be no manner of 
removal at all—as was proven in the Chase impeachment. As a 
result, the physical vigor of a candidate for the United States 
Supreme Court is almost as important as his mental vigor And 
the principles by which the Constitution of the United States is 
inteipreted—which means the principles upon which the govern- 
ment of the United States is run-at any particular tii^e, are 
argely dependent on the accident of the longevity of the men who 
Happen to be members of the August Tribunal. 

unsJlril go^'ernmental system that led to the 

unseemly squabble about the Judiciary Acts which characterized 

cislef administration, and to the inde- 

8 wness of the victory of Jeffersonian Democracy. Jacksonian 

for TYi fortunate in this respect: Death had come 

son*q of the United States Supreme Court during Jack- 

second^fTr"’*T^V°"' • of Jackson’s 

e m, Jacksonian Democracy had conquered that citadel of 
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conservatism by peaceful, if deathly, penetration. The citadel, 
manned by Jackson, surrendered; thus rendering unnecessary any 
frontal attack upon it. 

The Retreat of the Courts was announced to the world for¬ 
mally and in unmistakable manner in three decisions rendered 
during the January, 1837, Term of the Supreme Court—^three 
decisions of the utmost importance in the history of the Judicial 
Power as well as in the development of the constitutional law of 
this country, although they are little known outside the rather 
narrow circle of special students of our constitutional law. The 
three cases, in the order of their decision and in the reverse order 
of their importance, were: The Mayor of New York v. Miln 
(11 Peters, 102); Briscoe v. The Bank of the Commonwealth (11 
Peters, 257); and Charles River Bridge v. The Warren Bridge 
(11 Peters, 420) 

These cases had been pending in the Supreme Court for years; 
one of them for as long as six years. They had come to the 
Supreme Court after the influence of Jacksonian Democracy had 
made itself felt in that court, and were not decided before the 
court had completely succumbed to that influence. Each of the 
cases was argued more than once. In each case the judges were 
divided in opinion after the first argument, and a re-argument was 
ordered in the hope that the new argument, or the delay, might 
help bring about an agreement. When the cases were finally de¬ 
cided in 1837, five of the seven judges composing the Supreme 
Court were Jackson appointees, and the Chief Justice, who was 
presiding in the place of John Marshall, was no other than Roger 
B. Taney, who, as a member of Jackson^s cabinet, had led the as¬ 
sault upon the Judiciary. Judge Story alone remained to carry 
on the Marshall tradition in its purity, and Judge Thompson was 
the only other remaining member of the old court. 

In the decision of the first two cases all of the judges except 
Judge Story concurred; while the third case was decided by a 
vote of five to two. Judge Thompson siding with Judge Story. 

It is known that Chief Justice Marshall, who had sat at the original 
hearing of all of the three cases, was of the same opinion as Judge 
Story. And Judge Story, in his dissenting opinions, invoked the 
shade of his departed chief in support of his position. But the 
invocation was of little avail. The Jacksonian Democracy was no 
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generation of judges did not 

of the right 

of the State of New York to pass certain port regulation^it being 

claimed that this action collided with the provision of the U S 
Institution givmg to Congress the right to regulate interstate 

whetw'fh interest of the case lay in the question 

whe her the Supreme Court would sustain, augment, or diminish 

the force of its famous decision in Gibbons v. Ogden. As is usual 

in such c^es, and as is practically inescapable under our doctrine 

of store deom, each side claimed to be following the principles 

laid down in Gibbons v. Ogden, and accused the other side of dis- 

N^r majority insisted that to declare the 

New York statute under attack unconstitutional would be going 

beyond Gibbons v. Ogden, while Mr. Justice Story maintained that 

to sustain that statute would be a retreat from the position of 

decision was 

th^ fro^ prevented 

from the r ^yance, or an actual retreat 

oi Th the MarshaU-Story forces in Gibbons v. 

the MarshaU-Story forces on the one hand and the fo^eTof 

The case of Briscoe v. Commonwealth Bank involved one of the 
senes of laws passed by the State of Kentucky as part of the 

*'®'“edial legislation which had led to the Old Court- 

New Court controversy-namely, the constitutionaUty of the Com- 
«onwealth Bank of Kentucky. The particular point oratTack w^ 

United Stato?r ?i t the 

was^the dIcS! MarshaU-Story forces 

cided to ts^r- “if- Missoun, de- 

whicrthe k!?*? I « “"der 

J theTtoif organized, came up for the scrutiny 

forces after his great defeat in Ogden v. Saunde^. and had the 
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Missouri statute declared unconstitutional. At that time four 
members of the court were survivors of what may be called the 
“Old Court,” while two of the judges were Jackson appointees; 
and the seventh member, Judge Thompson, belonged to what 
might be called the Middle Period—having taken his seat after 
the Heroic Age of the Marshall Court, which commenced with 
McCulloch V. Maryland and terminated with Gibbons v. Ogden, 
but before the advent of Jacksonian Democracy. 

Justice McLean, a Jackson appointee, wrote a dissenting opin¬ 
ion in that case in which he sounded a warning against that side of 
the Marshall constitutional doctrine which used the United States 
Constitution not only as a shield against attacks by the state gov¬ 
ernments upon the Federal Government, but also as a sword for 
the purpose of attacking the state governments in matters where 
the Federal Government is not actually affected by the use which 
the state governments make of their functions and powers. In 
this opinion Justice McLean used language which was strongly 
reminiscent of the position taken by the Virginia Court of Appeal 
in the famous litigation involved in the case of Martin v. Hunter's 
Lessees. It will be recalled that the Virginia Court of Appeal took 
the position that the powers of the Federal Government being 
concededly limited, those who claimed for it a certain power must 
prove an affirmative grant by the Constitution; while, since the 
state governments were originally governments possessing all sov¬ 
ereign power and have by the Constitution only parted with cer¬ 
tain of their powers, the presumption is that all powers exercised 
by them are rightfully exercised until it is affirmatively proven 
that they have been deprived of that power by the United States 
Constitution. This was, substantially, Judge McLean's position. 


There was, however, a fundamental difference between the two 
positions: The Virginia court looked with a jealous eye upon the 
General Government. Not so Mr. Justice McLean. It is particu¬ 
larly the second part of the Virginia position that Mr. Justice Mc¬ 
Lean was defending. For the Jacksonian Democracy, of which 
Judge McLean was a part, was, notwithstanding its opposition to 
the pretensions of the Judiciary, itself part of, or heir to, the 
Nationalistic Movement. And that movement did not at all loo 
with disfavor upon the power of the Federal Government. AH it 
cared about was that the U. S. Constitution should not be so 
interpreted as to interfere with the carrying out of the Demo- 
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d not penetrate, or in circumstances when the Federal 

StLT'Mr Tt mT^ Consti- 

ution. Mr. Justice McLean said in the Craig Case: 

Unitifstafef Constitution of the 

eminent beine importance. The federll gov- 

410, 463-465)® 4 Peters, 

Mr. Justice McLean then uttered a warning with respect to 
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monwealth took on the form of a dispute as to the true meaning 
of the decision in Craig v. Missouri. But this was purely a matter 
of form. It cannot be said that the judges who composed the ma¬ 
jority in the latter case were particularly anxious to defend the 
principles of the earlier case. In this respect the case of Briscoe v. 
The Bank was somewhat different from the case of New York v. 
Miln. Gibbons v. Ogden undoubtedly decided a principle vital to 
the Federal Government and the proper exercise of its functions. 
All of the judges who sat in New York v. Miln, were, therefore, 
genuinely anxious to maintain that principle, at least in substance. 
Whether the majority really believed that to declare the New 
York statute unconstitutional would be an unwarranted exten¬ 
sion of the rules laid down in Gibbons v. Ogden, or were of the 
opinion that the decision in Gibbons v. Ogden was laid down in too 
general terms is a debatable question. But there can be no doubt 
of the fact that the majority was as anxious to preserve the basic 
principle announced in Gibbons v. Ogden as it was that that prin¬ 
ciple should not be misused. On the other hand, the decision in 
Craig v. Missouri was undoubtedly considered by a majority of the 
court who sat in Briscoe v. Commonwealth Bank as erroneous and 
an unnecessary interference with the powers of the state govern¬ 
ments. They therefore show little anxiety to protect Marshalls 
decision in the Craig case. In fact, one has the feeling that the 
majority could hardly refrain from formally attacking it. 

Considerable light is thrown on this situation by the con¬ 
curring opinion of Justice Baldwin. Mr. Justice Baldwin was a 
Jackson appointee, but had joined with the majority in the decision 
of Craig v, Missouri. He was now with the majority in Briscoe v. 
Commonwealth Bank. He evidently felt that his position was so 
inconsistent as to require a public explanation; and he proceeded 
to give a rather poor one. More interesting, however, than the 
quality of his explanation, is the very fact that he considered one 
necessary. This in itself would indicate that the two decisions 
were inconsistent. And this is accentuated by the fact that be 
assumes that Justice McLean, who dissented in Craig v. Missouri, 

is consistent in now joining the majority. 

It is also interesting to note in this connection that Justice 

McLean, who dissented then, did not now openly attack the e 
cision in Craig v. Missouri; and that the entire court formally as 
sumed it to be good law. This exemplifies another one of the mci 
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dental beauties of our system of constitutional law coupled with 

makes frankness on the 
part of judges unpossible, and almost requires them to use mental 
tricks and evasions and a resort to logomachy. 

The most important of the three cases—the one which aroused 
the greatest mterest at the time, was attended by the most heated 

isT«7nTrri 1 jurisprudence- 

is that of The Charles River Bridge v. The Warren Bridge This 

case mvolved the construction of the famous “impairment of obli¬ 
gation of contacts” clause of the Constitution, the clause which 
was involved in all of the remedial legislation of the various states 

Si wT the Court from Sturges v. Crown- 

imhield to Ogden v. Saunders, as well as in the Dartmouth College 
Case, which it directly called into question. 

The facts in the Bridge Case were as follows: 

ColI^Jfi° the Massachusetts Bay Colony granted to Harvard 
CoUege the rights of a certain ferry which had been established 
between Boston and Charlestown. In 1786 it was decided to 
build a bridge over the Charles River at the place where the ferry 
was then running; and the Massachusetts Legislature granted to 
a corporation chartered for the purpose the right to build the 

Sn"j, “ ‘t ‘1 • U. com- 

nluSn to pay to Harvard College an- 

nuaUy £200, as compensation for the loss of revenue caused bv the 

buildmg of the bridge and the discontinuance of the ferry 

The bridge was opened in 1787. In 1792 another bridge was 

Rox^ury The T' ^^st Boston and 

T Company, seems to have complained to the Leeisla- 

was^J y®®*"® about to expire there 

pany wi S conTT'"” “Tf ^om- 

,, ®°"tinue to coUect toUs, as it had by that time 

nal blidif thirty times the cost of the origi- 

years ^th oontinuance of the franchise for another thirty 
y rs, with the rapid growth of the city of Boston, was considered 
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an intolerable burden on the community and an unjust enrichment 
of the company. The company's shares, originally worth 3100, 
were now selling at about 32,000. Thereupon the Legislature 
chartered a new company to build another bridge between Charles¬ 
town and Boston in the vicinity of the old one. The new company 
agreed to charge the same tolls as those charged by the old com¬ 
pany until it took out its investment plus five percent, the bridge 
then to revert free to the State. It also agreed that in any event 
the bridge should revert to the State at the end of six years. In 
other words, the new bridge was really built for the benefit of the 
community, although it was not built directly by the State. 

The new bridge was completed just about the time that the 
original forty years' franchise to the old bridge company had ex¬ 
pired, and that company was operating under the extended fran¬ 
chise. The old company thereupon brought suit to enjoin the 
new bridge company, known as the Warren Bridge Company, from 
building or operating the new bridge or collecting any tolls thereon, 
claiming that the grant of the franchise to the new company and 
the building of the new bridge were an invasion of its vested 
rights. The charter of the old bridge company did not grant an 
exclusive franchise, but it was claimed that it did so by implica¬ 
tion; and that the granting of the new charter was therefore an 
impairment by the State of Massachusetts of the obligation of its 
contract with the old bridge company. The old bridge company's 
case was based on the following three points: 

1. That a legislative grant was a contract, that point having 
been decided in Fletcher v. Peck. 

2. That a corporate charter was a contract, a point decided in 

the Dartmouth College Case. 

3. That a grant of a ferry or bridge franchise, even though not 
exclusive by its terms, is nevertheless implicitly exclusive—that 
the law would read into the charter an agreement on the part of 
the State not to grant any other franchise which would diminish 
the revenue derived from the old franchise. 

This latter point had never been directly adjudicated by the 
United States Supreme Court. But it was claimed on behalf of 
the old bridge company that the reasoning of Fletcher v. Peck and 
of the Dartmouth College Case covered the point. 

The Massachusetts courts decided against the old bridge com¬ 
pany. The judges of the highest court of that State were, however, 
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divided in their opinion, and the case was decided by a majority 
vote. The case was thereupon taken up to the United States 
Supreme Court, where it hung fire for six years. It was first 
argued in 1831 before Judges Marshall, Story, Thompson, McLean, 
and Baldwin; Judges Johnson and Duval being absent. It is un¬ 
derstood that at that time Marshall, Story and Thompson were 
in favor of the old bridge company, while Baldwin was opposed. 
McLean's position is not definitely known. It is also understood 
that Judge Story was then commissioned by the majority of the 
court to write the opinion in a decision in favor of the old com¬ 
pany, but that the court later changed its mind, because of the 
fact that the three judges who united in the decision, while a ma¬ 
jority of the court who heard the argument, were only a minority 
of the entire court. 

While the case was pending in the Supreme Court, that Court 
underwent some changes in its personnel. When the case came 
finally to be heard in 1837, Taney was Chief Justice, and only 
Story and Thompson remained of the “old” court; while of the 
judges who had originally heard the case, only four—Story, Thomp¬ 
son, McLean, and Baldwin—still remained on the Bench. 

The decision as finally rendered was a five to two decision; and 
it is interesting that the five judges who comprised the majority 
were all Jackson appointees, while the two judges who remained 
from the pre-Jackson period dissented. It should be noted, how¬ 
ever, that Judge McLean, although joining the majority to sustain 
the decision of the Massachusetts state courts, placed his decision 
on a technical point which had nothing to do with the basic con¬ 
stitutional question. On this point McLean sided with the mi¬ 
nority, consisting of Judges Story and Thompson. It is of con¬ 
siderable interest in this connection that Judge McLean was 
Jackson's first appointee to the United States Supreme Court, and 
that although he was with the Jackson administration he was not 
really of it. Indeed it was claimed at the time, and is now generally 
accepted by historians, that McLean's appointment to the United 
States Supreme Court was due to the fact that Jackson wanted 
to get rid of him as Postmaster-General, and could find no better 
way of doing so—owing to the political situation at the beginning 
of Jackson's first administration—than by elevating him to the 
Supreme Bench. 

From a constitutional point of view, the Charles River Bridge 
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Case is one of the most important ever decided, both because of its 
direct bearing upon one of the gravest problems then before the 
people—namely, the question of the development of the country 
by means of railroads and other public improvements—and be¬ 
cause of the fundamental principles of constitutional construc¬ 
tion involved therein. In one of its aspects it involved the same 
problem as the Dartmouth College Case: How far a public fran¬ 
chise granted to a private corporation by the Legislature consti¬ 
tutes a contract on the part of the State, so as to bring it within 
the “impairment” clause of the United States Constitution. In 
another aspect it involved the fundamental problem on which the 
Supreme Court so hopelessly divided in Ogden v. Saunders — 
namely, what constitutes an “impairment” of a contract? 

Judges Taney, Story, Baldwin, and McLean wrote separate 
opinions. Chief Justice Taney wrote the leading opinion. It is 
the briefest of the four, and in its manner is strongly reminiscent 
of MarshalFs best opinions. The problem is approached from a 
broad, statesmanlike, point of view, and Taney is careful not to 
lose himself in the discussion of technical legalistic points as dis¬ 
tinguished from constitutional problems. It is a political opinion, 
in the same way that Marshall’s great opinions from McCulloch v. 
Maryland to Gibbons v. Ogden are political opinions—that is, as 
expressions of a theory of government. In contrast to this com¬ 
paratively brief opinion (it contains about eighteen thousand 
words), is Judge Story’s opinion consisting of about thirty thou¬ 
sand words. The opinions of the other judges (except Judge 
Baldwin’s, which must be considered separately) occupied, as far 
as size is concerned, a middle position. The same is true of the 
manner in which they treated the subject. In this, also, these 
judges (again exception must be made of Baldwin) took a middle 
position between Taney’s statesmanship and Story’s legalistic tech¬ 
nicalities. 

Judge Baldwin was moved by the decisions in these three cases, 
though probably mostly by the Charles River Bridge Case, to write 
a substantial volume of over 100,000 words, containing a general 
view of the United States Constitution, and separate opinions 
applicable to each of the three cases here under consideration. 
That portion of his book which referred to the Charles River 
Bridge Case specifically is about 20,000 words long. This is an 
exhaustive reply to Mr. Justice Story’s argument, in so far as it is 
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based on technical law. In it Judge Baldwin not only follows 

Judge Story through the various ramifications of this branch of 

his argument; but he may be said to outdo Judge Story in the 

use of the latter's particular apparatus—learnedness in the Com¬ 
mon Law. 

Judge Story’s dissenting opinion in this case has been highly 
praised, and Mr. Warren in his Supreme Court quotes no less an 
authority than Charles Sumner in its praise,—contrasting it fa¬ 
vorably with that of Chief Justice Taney. We venture to say 
that the critical judgment of posterity does not agree with the 
great Massachusetts statesman; and that the further this pos¬ 
terity is removed from the decision the less is it likely to agree 
with Sunmer’s judgment. Learned, Mr. Justice Story’s opinion 
certainly is. It is probably one of the most learned judicial opin¬ 
ions ever written in this country. But we believe it to be also 
one of the poorest ever written by a jurist of such eminence. To 
our mind Judge Baldwin, using the same apparatus of Common 
Law lore, completely demolished every point made by Judge 
Story. But this is not the most important objection to Judge 

it is a very interesting circumstance in 
view of Judge Story’s great reputation as a Common Law lawyer. 
A far more important consideration, and the only one admissible 
in connection with the evaluation of that opinion as a piece of 
constitution-making, is the utter futility of the learned apparatus 
which Story so laboriously employed, and the appalling conse¬ 
quences which would flow from the employment of that apparatus 

if it were to become the recognized instrument of constitutional 
interpretation. 

In reading Mr. Justice Story’s learned discourse on the English 
Common Law with reference to ancient ferries and similar mat¬ 
ters, one is overcome by a sense of tragedy. We do not mean 
only Mr. Justice Story’s personal tragedy in fighting for a lost 
^use—the cause of the "Old Court” so ably presided over by 
Chief Justice Marshall, whose banner Mr. Justice Story now tried 
to hold aloft and save from destruction by the onrushing tide of 
Jacksonian Democracy. What we have in mind is the far greater 
tragedy of seeing perhaps the most learned lawyer who ever sat 
on the United States Supreme Court stubbornly looking back¬ 
ward m search of the ideas which were to guide him in the inter¬ 
pretation of the United States Constitution—a Constitution 
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that was meant, as Marshall himself repeatedly and so ably said, 
for the government of many future generations yet to come. 

The naivete with which Mr. Justice Story appeals to the au¬ 
thority of the remnants of the feudal law still lingering in the 
English Common Law as the proper constitutional rule for the 
government of the United States is indeed tragic. Again and again 
he pathetically reverts to the fact that he is placing himself 
squarely on a rule of law three centuries old—^little realizing that 
the older the rule of law the less serviceable is it likely to be in 
our times. For it must be remembered that the rules of law 
contended for by Mr. Justice Story, are not rules of guaranty or 
security based on Magna Charta or some similar constitutional 
document, fancied or authentic, extorted by the English people 
from unwilling rulers in the course of their struggle for freedom, 
but the privileges of these rules that had survived this struggle 
and remained part of the common law as Judge Story under¬ 
stood it. 

“I stand upon the old law; upon law established more than 
three centuries ago. ... I will not consent to shake their title- 
deeds by any speculative niceties or novelties. . . .” 

Such is the constantly-recurring refrain of his song. 


“I am aware—says he—that Mr. Justice Blackstone, in his 
Commentaries (2 Black. Com., 347), has laid down some rules 
apparently varying from what has been stated. ... If such be 
his meaning, he is certainly under a mistake. . . . Lord Coke, after 
stating the decision of Sir John Moulin*s case (6 Co. R., 6), adds 
these words: *Note the gravity of the ancient sages of the law to 
construe the king’s grants beneficially for his honor, and not to 
make any strict or literal construction in subversion of such 
grants.’ This is an admonition, in my humble judgment, very fit 
to be remembered and acted upon by all judges who are called 
upon to interpose between the government and the citizen in case 
of public grants. ... 

“My Lord Coke, in his Pleas of the Crown (3 Inst., 181)» has 
given this very definition of a monopoly” etc., etc. 


It was only natural, in view of his entire attitude towards his 
problem, that in trying to extend the rule of the English Common 
Law with respect to the subject of grants and rights of ancient 
ferries so as to cover our modern conditions, Mr. Justice Story 
should prefer the ancient authorities to the modern ones, althoug 
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the recognized rule is that the latest adjudication, providing it 

the Common Law. Mr. Justice Story was, in fact, appealing not 

aw, but to the ancient interpretation of the English Common 

Law M against the modern interpretation of that same law-to 
tne old against the new. 

hav? f had prevailed, the result would 

have been that the remnants of feudalism which were being 

t li e 1 ft 51 f ' T I in the course 

ot the last few centuries, would have been reincarnated in the 

protection of the United States Consti- 
yion. Progress would then have been blocked not only by way 
of legislation but also by way of judicial adjudication—a line of 

tion between the United States and England, but also ignored the 
progress which England itself, with the aid of a couple of revolu- 

eSt d at the ft "f England as it 

-e.t s.*r t; 

attitude'^ f objection to Mr. Justice Story’s entire 

the su^S 7Y'Sht as to the real Common Law rule on 

hat subS to f examination of 

morilw T ‘to'® the Com- 

aneienf f ’ ■ ^ thorough investigation of the law of 

mav it one unlearned in this recondite subject 

that these“Twrr'"“rr’ '!i® 

as agalTt S k, the rights of individuals 

P ecedents favoring the rights of the public as against individuals 
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As is usual in such cases, each found exactly what he wanted. The 
truth is that there is no such thing as The English Common Law. 
The English Common Law, much like our own constitutional 
law, is in a continuous state of flux. It is not something given and 
unchangeable, but has been and is continually changing as a result 
of the struggle of various social forces, and at any given time 
reflects the result of that struggle so far as it had managed to 
crystallize into judicial decisions. Under such circumstances, the 
result of any inquiry into what is the Common Law on any given 
subject is likely to depend on what one is looking for, where he 
looks for it, and on his own view as to the meaning of the growth 
and development of that law. 

The following is an illustration of the difference of approach 
to the problem by the two learned justices here under discussion: 

Mr. Justice Story’s research into the authorities led him to the 
conclusion that if the grant of the ferry rights to Harvard College 
in 1640, or of the bridge rights of the Charles River company in 
1786, had been made by the King of England instead of the Com¬ 
monwealth of Massachusetts, the old Bridge company could have 
prevented the construction of the new bridge. Whereupon he ex¬ 
claims: 


“The justice of the Commonwealth will not (I trust) be 
deemed less extensive than that of the crown.” 


Mr. Justice Baldwin’s researches into the same recondite field 
led him to the opposite conclusion—whereupon he exclaims: 


“It is difficult to assign a good reason why public rights should 
not receive the same protection in a republic as in a monarchy, or 
why a grant by a colony or State should be so construed to 
impair the right of the people to their common property, to a 
greater extent in Massachusetts than a grant by the king would 
in England.” 


It is also interesting to observe how the different points o 
departure of the judges colored not only the results of thek re¬ 
searches into the past of English law, but also their prophecies as 
to the future course of American history as it might be affecte 
by the decision of the case under consideration. Mr. Justice Story 
claimed, indeed, that the effects of his decision upon the fu ure 
course of the history of this country was a matter of indifference 
to him. We need not stop here to consider whether or not t a i 
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a proper point of view from which to interpret a constitution; ex¬ 
cept perhaps, to remark in passing that that was not MarshaU’s 
point of view. But notwithstanding this pretended Olympian in¬ 
difference to consequences, Mr. Justice Story, in the very next 
breath, takes great care to state that the consequences of the 

decision of the majority of the Court would cause infinite harm to 
the country. Says he: 


It has been argued, and the argument has been pressed in 
every form which ingenuity could suggest, that if grants of this 
nature are to be construed liberally, as conferring any exclusive 
rights on the grantees, it will interpose an effectual barrier against 
all general improvements of the country. For myself, T mofess 
not to feel the cogency of this argument; either^in its |eneml 
application to the grant of franchises, or in its special appHcation 

n^a? weirarri ^ different minds 

may well arrive at different conclusions, both as to policv and 

principle. Men may, and wiU, complexionally differ upon topics 

of th s sort, according to their natural and acquired Cbits of 

surer plan to arrest all public improvements, founded on privatp 
capital and enterprise, than to make the outlay of that capital 
uncertain and questionable, both as to security and as to pro- 

ihfnb in any enterpris^Tn 

ai!dIf’t ^ u exclusively by himself • 

thp V I be success, he has not the slightest security of eniovine 
the rewards of that success for a single moment. If the Sm 

ent means to invite its citizens to enlarge the public comforts 

and conveniences, to establish bridges, or turnpikes or canSs or 

£ fit t^" the propertrwm be 

tion of take away its profits. The very agita- 

hnlHor in this sort is sufficient to alarm every stock- 

country.»^''^^^ enterprise of this sort throughout the whole 

view ®^^tly the opposite 

iuete?» these supposed conse- 

subrect Vk— consideration determining the 
S ot f Pa^fcularly true of Chief Justice Taney, whose 

ionTof ^ Tt ® to the best opin- 

ject of Marshall in the manner of handling the sub- 

J t of constitutional interpretation. In an impassioned perora- 
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tion strongly reminiscent of McCulloch v. Maryland and Gibbons 
V. Ogden, he exclaims: 

“And what would be the fruits of this doctrine of implied con¬ 
tracts on the part of the States, and of property in a line of travel 
by a corporation, if it should now be sanctioned by this court? 
To what results would it lead us? If it is to be found in the 
charter to this bridge, the same process of reasoning must discover 
it in the various acts which have been passed within the last forty 
years, for turnpike companies. And what is to be the extent of 
the privileges of exclusion on the different sides of the road? The 
counsel who have so ably argued this case, have not attempted 
to define it by any certain boundaries. How far must the new 
improvement be distant from the old one? How near may you 
approach without invading its rights in the privileged line? If 
this Court should establish the principles now contended for, what 
is to become of the numerous railroads established on the same 
line of travel with turnpike companies; and which have rendered 
the franchises of the turnpike corporations of no value? Let it 
once be understood that such charters carry with them these 
implied contracts, and give this unknown and undefined property 
in a line of traveling, and you will soon find the old turnpike 
corporations awakening from their sleep, and calling upon this 
court to put down the improvements which have taken their 
place. The millions of property which have been invested in 
railroads and canals, upon lines of travel which had been before 
occupied by turnpike corporations, will be put in jeopardy. We 
shall be thrown back to the improvements of the last century, and 
obliged to stand still until the claims of the old turnpike corpora¬ 
tions shall be satisfied, and they shall consent to permit these 
States to avail themselves of the lights of modern science, 
partake of the benefit of those improvements which are now add¬ 
ing to the wealth and prosperity, and the convenience and com¬ 
fort, of every other part of the civilized world. Nor is this all. 
This court will find itself Compelled to fix, by some arbitrary rule, 
the width of this new kind of property in a line of travel; for if 
such a right of property exists, we have no lights to guide ^ 
marking out its extent, unless, indeed, we resort to the old feudal 
grants, and to the exclusive rights of ferries, by prescription, be¬ 
tween towns; and are prepared to decide that when a turnpike 
road from one town to another had been made, no railroad or 
canal, between these two points, could afterwards be establishes 
This court is not prepared to sanction principles which must lead 
to such results/^ 

We need not enter here into an inquiry as to which was the 
cause and which the effect; whether the different manner of 
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approach of the respective judges led them to expect different 
consequences from a given decision of the question before them, 
or the apprehension of different consequences from such a decision 
led them to approach the subject from different avenues. The 
interrelation between political and economic opinions is one of 
the most interesting fields of inquiry of various special sciences, 
such as psychology, philosophy, and history. For our purpose it 
is sufficient to know that there is a definite relation between them. 
And what is even more important for our subject—that there is a 
definite relation between one’s political and economic opinions 
and one’s views of constitutions and of laws. Particularly when 
they are so vague and indeterminate as the English Common 
Law and the United States Constitution. There certainly can be 
no question of the fact that the difference between the majority 
and the minority of the United States Supreme Court in the 
Charles River Bridge Case, as well as in the other two cases we 
have been considering here, was due not to different results of 
logical analysis of the Constitution or laborious investigations of 
the English Common Law, but to their different political and 
economic opinions. 

It may be said without fear of contradiction, and also without 
casting aspersions upon the judges who sat in the Charles River 
Bridge Case, that it was decided before those investigations were 
undertaken; and that the investigations were undertaken to sus¬ 
tain the decisions, and not in order to arrive at them. This is now 
recognized by all students of the subject, and frankly stated by 
the most candid of them. 

At the particular juncture of the history of the United States 
which we are now considering, the body of economic and political 
opinion known as Jacksonian Democracy was at the height of its 
success. And so the constitutional views represented by the Mar¬ 
shall-Story school of constitutional interpretation, in so far as it 
lay outside of the special sphere covered by the line of decisions 
McCulloch V, Maryland—Gibbons v. Ogden, had to go into the 
discard. 

What would have happened had Fate been less kind to An¬ 
drew Jackson in the matter of the removal of obnoxious Supreme 
Court judges is a matter of interesting speculation. As it is, the 
result was accomplished in a most peaceful and a most dignified 
manner—^namely, by a voluntary retreat on the part of the United 
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States Supreme Court in the face of the onward march of Jack¬ 
sonian Democracy, leaving the field of battle in the possession of 
the enemy. That that was the light in which the contemporaries 
regarded these decisions is well-known to students of the subject. 
A writer in one of the leading periodicals of that day wrote with 
respect to these decisions: 

“Within a brief space, we have seen the highest judicial corps 
of the Union wheel about in almost solid column, and retread 
some of its most important steps. It is quite obvious that old 
things are passing away. The authority of former decisions, which 
had long been set as landmarks in the law, is assailed and over¬ 
thrown, by a steady, destructive aim from the summit of that 
stronghold, within which they had been entrenched and estab¬ 
lished. It is very remarkable, also, that all the principles yielded 
by these decisions, either have relation to the sovereign powers of 
the Union, or to the very essence of social obligation.*' (North 
American Review, 1838, p. 153. Quoted in Warren, Supreme 
Court, II, p. 304) 

But this view was not confined to the laity. Chancellor Kent 
wrote to Judge Story: 


‘T have re-perused the Charles River Bridge Case, and vnth 
increased disgust. It abandons, or overthrows, a great principle 
of constitutional morality, and I think goes to destroy the security 
and value of legislative franchises. It injures the moral sense 
of the community, and destroys the sanctity of contracts. 
If the Legislature can quibble away, or whittle away its contracts 
with impunity, the people will be sure to follow. ... I abhor 
the doctrine that the Legislature is not bound by everything that 
is necessarily implied in a contract in order to give it effect and 
value, and by nothing that is not expressed in haec verba; that 
one rule of interpretation is to be applied to their engagements, 
and another rule to the contracts of individuals. ... I have lost 
my confidence and hopes in the constitutional guardianship and 
protection of the Supreme Court.** (Warren, op. cit., II, p. 303) 

And Mr. Justice Story himself said—or rather wailed: 

“There will not, I fear, ever in our day, be any case in which a 
law of a State or of Congress wiU be declared unconstitutional; 
for the old constitutional doctrines are fast fading away, and a 
change has come over the public mind from which I augur little 
good.” (Quoted in Warren, op. cit., II, p. 302) 


Such were the opinions of the opponents of Jacksonian De¬ 
mocracy, to which camp the periodical referred to and the two 
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great judges belonged. Needless to say, the other side had a dif¬ 
ferent story to tell, and different forecasts to make. But no one 
could, or attempted to, hide the fact that a great change had taken 
place. The differences of opinion related only to the estimation 
of the consequences. Although, again be it noted, that owing to 
our official theory of constitutional construction, the Jacksonian 
judges could not say frankly that they were making a revolution, 
not even those of them who did so consciously. But, after the 
lapse of some time, it could be told. And told it was, by various 
people, including some judges of that same school. 

So, for instance. Associate Justice Campbell of the Supreme 
Court, who, some fifteen years later, said emphatically that, by 
the decision in this case, certain principles for which he contended, 
and which he claimed had been recognized in certain earlier cases, 
had been “reaffirmed, their sphere enlarged^ and their authority 
placed upon broad and solid foundations of constitutional law 
and general policy.” 

The profession at large was more outspoken on the subject, 
and it is now pretty generally recognized by legal historians that 
the Charles River Bridge Case worked havoc with the Dartmouth 
College Case and with the school of legal-constitutional thought 
which that case represented. Opinion is still divided on the ques¬ 
tion as to which of the two schools was right—the Marshall-Story 
school, with its adhesion to individual rights, or the Jacksonian 
school led by Taney, with its emphasis on the rights of the public. 
But there is practically no difference of opinion as to the fact of a 
change of front, although some historians have tried to minimize 
the exact amount of the change or the angle of deviation on the 
part of the “New Court” from the line of direction established by 
the “Old Court.” Nor is there any difference of opinion now as to 
the reason for the change of front. Even those historians who try 
to minimize the amount of change, such as Warren, cannot help 
recognizing the fundamental difference of attitude between the 
two courts as presented by Marshall and Taney, respectively, in 
approaching the problems involved in these cases. 

In speaking of Chief Justice Marshall’s last years on the bench, 
Mr. Warren says: 

“But while it is impossible to exaggerate Marshall’s service to 
his country in vitalizing the Constitution and making it a stronger 
bond of Union, it must be admitted that the time had arrived 
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when a change in the leadership of the Court was possibly de¬ 
sirable. For at least thirty-one out of his thirty-five years as Chief 
Justice, Marshall had been out of sympathy with the political 
views predominant among the people, and inspiring the states¬ 
men at the head of the Government, Moreover, he had never 
been a profound lawyer deeply grounded in the common law; and 
he had possessed a highly conservative nature and mental atti¬ 
tude, In view of the changes and reforms which were now taking 
place in the economic and social conditions, and the liberaliza¬ 
tion of political sentiment and processes which was marking a new 
era in the country’s development, he was clearly out of touch with 
the temper of the times and less fitted to deal with the new prob¬ 
lems of the day than with the great constitutional questions of 
the past. This phase of the situation must be regarded, in any 
correct appraisal of the struggle which ensued over the appoint¬ 
ment of Marshall’s successor.” (Warren, Supreme Court, II, pp. 
273-274) 

In speaking of the decision in the Charles River Bridge Case, 
Mr. Warren says: 

“Except among the irreconcilable opponents of Jackson, the 
case was very soon recognized as a bulwark to the people in gen¬ 
eral, as well as to all business men who contemplated investments 
of capital in new corporate enterprises and who were relieved 
against claims of monopoly concealed in ambiguous clauses of old 
charters. Coming, as it did, just at the period when the new 
systems of transportation by railroads and canals were first de¬ 
veloping, the decision was an immense factor in their successful 
competition.” (Warren, op. cit., II, p. 298) 

And in speaking of the differences of temperament and mental 
attitude between Taney and Marshall, as explaining their differ¬ 
ent attitude towards questions of constitutional interpretation, 
Mr. Warren says: 

“But Taney differed from Marshall in one respect very funda¬ 
mentally, and this difference was clearly shown in the decisions of 
the Court. Marshall’s interests were largely in the constitutional 
aspects of the cases before him; Taney’s were largely economic 
and social. Marshall was, as his latest biographer has said, ‘the 
Supreme Conservative’; Taney was a Democrat in the broadest 
sense, in his beliefs and sympathies. Under Marshall, ‘the leading 
doctrine of constitutional law during the first generation of our 
National history was the doctrine of vested rights.’ Like his con¬ 
temporary in England, Sir Robert Peel, he believed that ‘the whole 
duty of government is to prevent crime and to preserve contracts. 
Under Taney, however, there took place a rapid development of 
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the doctrine of the police power, The right of the State Legislature 
to take such action as it saw fit, in the furtherance of the security, 
morality and general welfare of the community, save only as it 
was prevented from exercising its discretion by very specific re¬ 
strictions in the written Constitution/ 

“ ‘The object and end of all government/ Taney had said with 
great emphasis in the Charles River Bridge Case, ‘is to promote 
the happiness and prosperity of the community by which it is 
established, and it can never be assumed that the Government 
intended to diminish the power of accomplishing the end for 
which it was created. . . . We cannot deal thus with the rights 
reserved to the States, and by legal intendments and mere techni¬ 
cal reasoning take away from them any portion of that power 
over their own internal police and improvement, which is so 
necessary to their well being and prosperity.* It was this change 
of emphasis from vested, individual property rights to the personal 
rights and welfare of the general community which characterized 
Chief Justice Taney*s Court. And this change was but a recogni¬ 
tion of the general change in the social and economic conditions 
and in the political atmosphere of that period, brought about by 
the adoption of universal manhood suffrage, by the revolution in 
methods of business and industry and in means of transportation, 
and by the expansion of the Nation and its activities. The period 
from 1830 to 1860 was an era of liberal legislation—the emancipa¬ 
tion of married women, the abolition of imprisonment for debt, 
the treatment of bankruptcy as a misfortune and not a crime, 
prison reform, homestead laws, abolition of property and religious 
qualifications for the electorate, recognition of labor unions, lib¬ 
eralizing of rules of evidence and criminal penalties. It was but 
natural that the Courts amid such progressive conditions should 
acquire a new outlook responsive thereto. As has been well said, 
at the very moment when the election of Jackson meant the su¬ 
premacy of the doctrine of strict construction, there arrived an 
era in the National life ‘when the demand went forth for a large 
governmental programme; for the public construction of canals 
and railroads, for free schools, for laws regulating the professions, 
for anti-liquor legislation, for universal suffrage.* Taney came 
to the Bench with the view that the States must possess the soy- 
ereiyn and complete power to carry out this programme and to 
enact useful legislation for their respective populations. To 
Taney, the paramountcy of National power within the sphere of 
its competence was of equal but no greater importance than com- 
^s-iptenance of the reserved sovereignty of the States. . . . 

Holding views like these, it is evident that Taney would ap¬ 
proach a case from the human rather than the juristic standpoint, 
and that he would regard, as of the higher importance, the State 
power, which touched the individual and the community more closely 
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than the National power” (Warren, Supreme Court, 11, pp. 
308-12) 

Summarizing the manner of interpreting the United States 
Constitution during the first half century of its existence, we may 
say that this period naturally divides into three sub-periods: 

During the first of these sub-periods, the Supreme Court, after 
some hesitancy and vacillation due to the uncertainties attending 
upon a new government and the unsettled condition of political 
opinion, definitely ranged itself on the side of one political party 
and consciously made itself the instrument of that party. Partly 
because of its political views, and partly because of a desire to 
serve that political party as the best instrument of government, 
the Court attempted to grasp at the power of controlling the 
National Legislature, as a means of forcing upon the people of 
the United States the political doctrines of that party. The po¬ 
litical doctrines thus embraced by the Judiciary were extremely 
conservative, and because of its conservatism the Judiciary at¬ 
tempted to engraft the English Common Law upon our system 
of jurisprudence, particularly our criminal law. This attempt 
brought the United States Supreme Court and the rest of the 
Pederal Judiciary into collision with the sentiments of the people, 
which has developed in a contrary direction, resulting in a tre¬ 
mendous loss of prestige to the Judiciary. 

During the second of these sub-periods, the Supreme Court, 
under the leadership of Chief Justice Marshall and owing to the 
rise of Nationalism, found itself in sympathy with the aspirations 
of the people and on the crest of a wave favoring the extension of 
the powers of the Federal Government so as to secure to it all the 
powers it might need in order to become a real National Govern¬ 
ment. Taking advantage of this situation, the Supreme Court, 
through Chief Justice Marshall as its mouthpiece, made a series 
of decisions and delivered a series of opinions which marked a 
distinct epoch in the Constitutional History of this country, and 
which still constitute the foundation of our Constitutional Law 
in the domain of Federal relations. Although these decisions 
found opposition in many quarters because they affected particu¬ 
lar state interest, they were on the whole popular with the people 
of the country, and brought great prestige to the Supreme Court. 
Alongside of these cases, however, the Supreme Court also decided 
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two important cases which carried forward its earlier tradition of 
conservatism—accentuating individual and property rights against 
the people’s rights—which prevented it from gaining the entire 
confidence of the people and of becoming its undisputed leader. 

The principles embodied in these latter decisions soon assumed 
a position of crucial importance owing to the financial distress 
caused by the panic of 1819 and the economic development which 
followed the revival of business. This led to renewed assault upon 
the courts by the democratic forces of the country, to a struggle 
for the control of the Supreme Court, and to divisions within that 
Court itself. After a long and bitter struggle, the conservative 
principles which dominated the Supreme Court from its inception, 
—which had been obscured for a time by the popular Nationalistic 
decisions, but which again came to the fore after that brief glori¬ 
ous period—were decisively repudiated by the people, and the Su¬ 
preme Court sank into an obscurity and impotence from which it 
did not emerge until long after the close of this period. 

In reviewing this period, two facts of importance should be 
noted: 


The first is, that after the futile attempt made by the U. S. 
Supreme Court under the leadership of John Marshall, in 1803, to 
assert the power of the Federal Judiciary to declare Acts of Con¬ 
gress unconstitutional, no attempt was ever again made to carry 
that power into execution during the entire thirty-two years that 
Marshall remained at the head of that Court. 


The other important fact is, that the most famous decisions 
during the entire fifty-year period—the decisions in which Mar¬ 
shall delivered his most brilliant opinions and upon which his 
fame as a statesman must rest^have no relation whatever to 
Marbury y. Madison, or to the power, therein asserted, of the Fed¬ 
eral Judiciary to declare Acts of Congress unconstitutional. On the 
contrary, these really great decisions were decisions in which Acts 
of Congress were upheld and the legislative competence of Con¬ 
gress asserted and maintained. 


It should be further noted that when the Judiciary was com¬ 
pelled to retreat owing to the forward march of Jacksonian De¬ 
mocracy, it did not have to retreat from those decisions which had 
sustained the powers of Congress, but only from those in which 
e Supreme Court had attempted to force its conservative views 
of the relation of the public welfare to individual and property 
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rights. In other words, the abiding results of constitutional inter¬ 
pretation during the first half century of the existence of the 
United States Constitution were embodied in the decisions sus¬ 
taining powers claimed by Congress under the United States Con¬ 
stitution; while the zig-zag course and the final retreat of the 
Judiciary related to decisions in which the courts attempted to 
curtail and limit the use of legislative power for the public wel¬ 
fare. 

This is, perhaps, the place to call attention to a curious passage 
in De Tocqueville written during the latter part of the period wc 
are discussing, which we believe has hitherto not received the 
attention which it deserves. In speaking of the Judicial Power as 
he knew it, the great French writer says: 

“Whenever a law which the judge holds to be unconstitutional is 
argued in a tribunal of the United States he may refuse to admit 
it as a rule; this power is the only one which is peculiar to the 
American magistrate, but it gives rise to immense political in¬ 
fluence, Few laws can escape the searching analysis of the judicial 
power for any length of time, for there are few which are not 
prejudicial to some private interest or other, and none which may 
not be brought before a court of justice by the choice of parties, or 
by the necessity of the case. But from the time that a judge has 
refused to apply any given law in a case, that law loses a portion 
of its moral cogency. The persons to whose interests it is preju¬ 
dicial, learn that means exist of evading its authority, and similar 
suits are multiplied, until it becomes powerless. . . . Moreover, 
although it is censured, it is not abolished; its moral force may be 
diminished, but its cogency is by no means suspended, and its 
final destruction can only be accomplished by the reiterated at¬ 
tacks of judicial functionaries.” (De Tocqueville, Democracy in 
America, Vol. I, Page 100, Edition 1900, Colonial Press) 

This statement is, of course, contrary to our notion of the effect 
of the holding of a law unconstitutional by the courts. This is 
not the way the Judicial Power works today. An interesting ques¬ 
tion arises: Has the Judicial Power always worked as it does to¬ 
day? Has it always been true that a decision holding a law 
unconstitutional disposed of a law once and for all? Or is it, per¬ 
haps, true, as De Tocqueville asserts, that the effect of a decision 
was limited to the particular case; and that the law failed only 
after successive assaults by “judicial functionaries,” as he puts it? 
In other words, is it, perhaps, true that when judges, during the 
early decades of the nineteenth century, said that they were not 
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declaring the law unconstitutional but merely refusing to give it 
effect in a particular case, they really meant what they said, and 
that the practice then was actually in conformity with such as¬ 
sertions? This would certainly be in accord with the theory of 
the Judicial Power prevalent during the early decades of the 
Nineteenth Century that in declaring a law "unconstitutional”' 
the courts were not imposing a construction of the Constitution 
upon others, but merely applying their own construction of the 

Constitution to the matter which was before them for adjudica¬ 
tion. 

^ In view of the lamentable state of our judicial historiography, 
it is impossible to express a definite opinion on this subject at this 
time, but there is certainly much to be said in favor of De 
Tocqueville’s contention. It is inherently probable, and in ac- 
^rdance with the official theory of the courts themselves. De 
Tocqueville was an acute observer, and a great student of political 
theory and institutions. And the fact that, although DeTocque- 
ville's work has been well known in this country almost from the 
day of its publication a century ago no one has risen to formally 
contradict his assertion, is in itself strong evidence of its cor¬ 
rectness. It would seem that our official upholders of the Judicial 
Power could more profitably spend their time in investigating this 
subject than in searching for precedents that never existed. 

Before concluding this survey we must call attention to another 
judicial opinion belonging to the period of the Old Court-New 
Court controversy in Kentucky—an opinion which probably is 
unique m the annals of our judicial history. This is the dissent¬ 
ing opinion of Judge Gibson of the Pennsylvania Supreme Court 
-later Chief Justice of the State-in Eakin v. Rauh, (12 Sargent 
& Rawle, 330), decided in 1825; in which Judge Gibson, in an 
e aborate and well-reasoned opinion, denies the existence of the 
power of judicial review and completely demolishes all the argu¬ 
ments usually advanced in its favor. While this opinion does not 
in terms refer to John Marshall or Marhury v. Madison, it is 

apparent that it was intended as an answer to MarshalFs opinion 
in that case. 


Before discussing the opinion, however—just a few words 

not OMU? expression “unconstitutional” docs 
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about Judge Gibson. It is a sad commentary on the state of his¬ 
torical knowledge among the legal profession that Judge Gibson^s 
name is hardly known to the present generation of lawyers, al¬ 
though he is undoubtedly one of the greatest jurists this country 
has ever produced. In his own day he ranked high in the pro¬ 
fession and loomed large in the public eye, not only because he 
was for many years the Chief Justice of the leading State of the 
Union, but because it was generally believed that but for the 
exigencies of politics he would have been John Marshall’s suc¬ 
cessor as Chief Justice of the United States Supreme Court. But 
his true fame rests on more solid foundations than mere position 
—it is founded on his merits as a great scholar and pathfinder in 
the realm of our jurisprudence. As such he ranks among the 
few of the very first rank—far outranking John Marshall. It is 
difficult to compare a judge who is today hardly known to the 
general profession with the most illustrious name in our judicial 
history—and the above statement may be considered worse than 
extravagant. We, therefore, hasten to say that we have good au¬ 
thority for our statement. 

In an article written by Professor Morris R. Cohen in the 
American Law Review for March-April, 1914, he compares Gibson 
to Mansfield and Shaw as “one of the creative minds of our legal 
history.” (Cohen, The Process of Judicial Legislation, 48 Am. 
L. R., p. 161) 

Two years later, Professor Wigmore, in an article about Judge 
Holmes, said: 

“As I look over the long list of judges of American Supreme 
Courts, and even over the much shorter one of those who achieved 
eminence or possessed originality (and these two are not always 
the same), Justice Holmes seems to me the only one who has 
framed for himself a system of legal ideas and general truths of 
life, and composed his opinions in harmony with the system al¬ 
ready framed. His opinions present themselves as instancy 
naturally serving to exhibit this general body of principles m 
application. The framework is his own, and not some orth^ox 
commentator’s. Shaw, Bronson, Tilghman, Lumpkin senior, Gm- 
ton, Ryan, Field (of Massachusetts), Doe, Gibson, Wal^rtn, 
Blackford, Nelson, Mitchell, Beasley, Napton, Selden, Dai^ 
Appleton, Goldthwaite,—none of these (not to mention 
ones) give the impression of having worked out, themselves, a 
for their own use, an harmonious construction of general pnn 
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pies. I suppose that Kent came the nearest to doing it.” (Justice 
Holmes and the Law of Torts, 29 ELarvard Law Review, 601) 

And only the other day, Prof. E. H. Woodruff, in a review of a 
book of essays by Judge Cardozo, had occasion to refer to “Ameri¬ 
can judges who are outstanding figures in our judicial history,” 
and he proceeded to name—“Kent of New York, Gibson of Penn¬ 
sylvania, Shaw of Massachusetts, Doe of New Hampshire, Mitch¬ 
ell of Minnesota, and Bleckley of Georgia.” 

Dean Wigmore’s omission of Marshall, taken in conjunction 
with his pointed distinction between those judges who achieved 
eminence and those who possessed originality, perhaps best indi¬ 
cates the difference in the attitude of legal scholars towards the 
two men which we are here considering. 

And now for the opinion in Eakm v. Raub. 

Owing to Marshall’s eminence and the actual course of our 
constitutional development, it is only natural that the profession 
should accept uncritically Marshall’s opinion in Marbury v. 
Madison and pay no attention at all to Gibson’s dissenting opinion. 
But there are, nevertheless, indications here and there of how 
some of the most acute minds have regarded these opinions—and 
these do not point to any high estimate of Marshall’s effort either 
in itself or as compared with Gibson’s opinion. For ourselves we 
do not hesitate to say that Marshall’s opinion is not even in the 
same class with Gibson’s.^ We regret very much that exigencies 
of space do not permit us to reprint the Gibson opinion, which is 
very long. But we earnestly hope that all students of the subject 
may read these two opinions together in Thayer’s Coses on Con¬ 
stitutional Law, and then read Thayer’s own very interesting note 
on the subject. (Thayer, Op. cit., Vol. I, pp. 146-154) One 
cannot read these two opinions without becoming convinced of 

the utter “inadequacy”—to use Thayer’s rather mild term—of 
Marshall’s argument. 


Gibson is said to have changed his opinion towards the end of his life, 
th^ ^2, Pa. St. Rep. 281) is usually cited as proof of 

foi! ♦u “ot believe that that case is at all convincing on the point. In 

lact, the reporter s note of a supposed interjection by Judge Gibson in the course of 
an w^ment by counsel which is supposed to evidence this change, is clearly errone- 

nonsensical—on its face. However, there is no doubt of the fact that 
Juage Uibson underwent many changes of opinion after 1837, owing to certain cir- 
TOmstanws which cannot be gone into here. Just how far this change of opinion 
hoi^ver, somewhat doubtful. This subject will be treated in greater detail 
n a study by the pre^nt writer, now in preparation, under the title The Early 
nwory of the Judicxal Power in Pennsylvania. 



CHAPTER XVI 


THE PERIOD OF CONFUSION 

T he period between 1837 and 1857 was a period of transi¬ 
tion in the country, and because of that, a period of 
uncertainty and confusion in the United States Supreme 
Court. The rise of Jacksonian Democracy was the last socio¬ 
political movement in the United States unaffected by the question 
of slavery. Its last political act, in so far as the people were 
concerned, was the election of Van Buren as Jackson^s successor 
in 1836. The translation of this movement into constitutional 
dogma took place in the following year, when the Supreme Court 
decided the three great cases considered in the last chapter. After 
that there was uncertainty and confusion all along the line. The 
curious presidential campaign of 1840 merely presaged the break¬ 
ing up of the old parties and the formation of new ones on entirely 
different issues from those which were involved in any previous 
party formation. But these new issues were so tremendous in 
their consequences that people dreaded to face them squarely. 
People hesitated and temporized. It was the Age of Compromise, 
both formal and informal. Henry Clay—^not the dashing and 
daring Clay of Young America and the War of 1812, but the saga¬ 
cious compromiser—was the leading statesman, and the Compro¬ 
mise of 1850 was its outstanding political measure. 

Compromises were, of course, not unknown in our previous 
history. The United States Constitution itself is a series of com¬ 
promises. And the rise of Jacksonian Democracy was preceded 
by the Missouri Compromise, one of the greatest in our history. 
But those were, or at least were intended to be, permanent settle¬ 
ments. The compromises of the period now under consideration, 
on the other hand, were in their very nature mere evasions of the 
real issues—^postponements of the day of reckoning. Such a period 
is not calculated to bring forward any great men. In so far as 
there were any outstanding men in the political life of the country 
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at this period, they were either of the past or of the future—Clay, 
Webster and Calhoun still dominate the scene until death re¬ 
moves them one by one. They are replaced, toward the end of 
this period, by Sumner, Chase, Seward, and Lincoln. But the im¬ 
portance of this later group still lies in the future. For the present 
they are only of local importance. Sumner alone may be said 
to have grown to full stature during this period—and he had 
never become a dominating national figure, notwithstanding his 
great moral and intellectual attainments. The real heroes of this 
period were the Abolitionists—and they were outcasts. 

Perhaps the best commentary on this period is the fact that 
even well-informed people have great difficulty remembering the 
names of our presidents between Van Buren and Buchanan. And 
the former is likely to be best remembered as Jackson's successor, 
and the latter as Lincoln's predecessor. From 1840 on, slavery 
clearly dominated the scene; but it dominated only to create con¬ 
fusion. Everything was done with a view to slavery, but few 
people were agreed as to what ought to be done, even if they were 
agreed as to ultimate aims. And very few adhered for long to any 
given line of action or thought. This confusion was particularly 
unfortunate because the country was going through a period of 
rapid economic progress, and many economic problems were await¬ 
ing solution—problems that could be solved only by people with a 
clear perception of the nature of the changes which the country 
was undergoing, and undimmed vision as to what the country 
needed in order that the new economic forces might be properly 
utilized for its good. Such a situation is particularly unfortunate 
under our system of government, where every judicial error be¬ 
comes a permanent part of our Constitution, thereby making tem¬ 
porary confusion of thought a source of lasting mischief to con¬ 
found future generations. 

There were two circumstances, however, which tended to 
counteract the great harm which would undoubtedly have resulted 
from this unfortunate situation: One was the fact that the ma¬ 
jority of the judges, being bred in the Jacksonian school, were not 
aggressive on the question of Judicial Power. As a result, there 
were few acts of commission of any kind by the Supreme Court 
during this period which could serve as binding precedents in the 
future. The other was the fact that after a while the confusion 
became so great and so glaring that it could not be concealed, 
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even under the many protective fictions which surround the Ju¬ 
dicial Power in this country. As a result, subsequent generations of 
judges could disregard the decisions of this period with a minimum 
of disturbance to our official theory of government. 

Of the decisions of this period (1837-1857) seven cases deserve 
attention here. Two of them will be treated separately in subse¬ 
quent chapters. Here we shall consider the other five as illus¬ 
trating the point now under consideration. They are, in the order 
in which they were decided: Holmes v. Jennison (14 Peters, 540; 
1840); Groves v. Slaughter (15 Peters, 449; 1841); Prigg v. Penn¬ 
sylvania (16 Peters, 539; 1842); The License Cases (5 Howard, 
540; 1847); and The Passenger Cases (7 Howard, 283; 1849). 

The first of these cases had apparently no connection whatever 
with the subject of slavery. Its decision was neverthless domi¬ 
nated by that question. And the decision in this case shows the 
complete break with the past, in that the firm line taken by the 
Supreme Court in the first years of Taney^s Chief Justiceship had 
given place to divided counsel and confusion of thought which 
had to be acknowledged by the Court in giving its decision. The 
case involved the question of the right of a state to extradite a 
fugitive from justice at the request of a foreign country. 

George Holmes was charged with the crime of murder, alleged 
to have been committed in Canada. He escaped into Vermont, 
where he was arrested at the request of the Canadian govern¬ 
ment on a warrant issued by the governor, directing the Sheriff 
of Washington County to convey and deliver Holmes "to William 
Brown, the agent of Canada, or to such person or persons as, by 
the laws of said province, may be authorized to receive the same, 
at some convenient place, on the confines of this State and the 
said Province of Lower Canada; to the end that he, the said 
George Holmes, may be thence conveyed to the said District of 
Quebec, and be there dealt with as to law and justice appertains.'’ 
Holmes thereupon sued out a writ of habeas corpus, claiming that 
the Governor of Vermont had no right to extradite him at the 
request of a foreign country to answer for a crime alleged to have 
been committed in that country. This raised the very important 
question: Where does the right of extradition reside in the absence 
of any treaty between the United States and a given foreign 
country covering the subject? The subject is an interesting one 
from a constitutional point of view, but hardly one to get excited 
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about in ordinary circumstances. And it is extremely doubtful 
whether either the Supreme Court or the country would have 
been particularly wrought up over Mr. George Holmes’ fate, if it 
had not been for the fact that the country was living in the 
shadow of the great question of slavery. 

In view of this tremendous question, however, the problem 
ceased to be a purely legal question as to the power of a state to 
extradite a criminal at the request of a foreign country in the 
absence of an extradition treaty between the United States and 
that country. For the question of extradition touched on the 
question of fugitive slaves—and anything that touched even re¬ 
motely on the question of slavery had a sinister aspect, and led to 
divided counsel and confusion of thought. As a result the Court 
was not only divided on the subject, but divided in so many ways 
that there was no majority for any particular opinion. This had 
never happened before, although it was to be repeated again and 
again during this period of confusion. The Court, therefore, by 
an evenly divided vote (Judge McKinley being absent), refused 
to assume jurisdiction, on the highly technical ground that under 
the law giving the Supreme Court appellate jurisdiction it was not 
clear whether it had the right to revise a decision rendered in a 
habeas corpus proceeding. But the opinions rendered show that 
even this action, although it had behind it the vote of a majority 
of the Court, did not have behind it the opinion of the majority of 
its members. And this, in turn, was due to the fact that some of 
the judges were deliberately trying to evade the responsibility of 
deciding the main question, as to whether or not the Governor of 
Vermont had the right to extradite an alleged fugitive at the 

opinions were delivered: Chief 
Justice Taney and Associate Justices Thompson, Baldwin, Bar¬ 
bour and Catron each writing an opinion. Chief Justice Taney, 
who was the only one delivering an opinion in favor of deciding 
the case on its merits, and in favor of deciding the main question 

against the State, opened the proceedings by the following an¬ 
nouncement: 


. - court have held this case under consideration for some 

in ^ ® approaching, it is proper 

aispose of it. The members of the court, after the fullest dis- 
ssions, ore so divided that no opinion can be delivered as the 
pinion of the court. It is, however, deemed advisable, in order 
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to prevent mistakes or misconstruction, to state the opinions we 
have respectively formed. And in the opinion which I am now 
about to express, I am authorized to say that my brothers Story, 
M’Lean, and Wayne, entirely concur.” 

The Chief Justice then proceeds to examine the question at 
great length and with considerable ability, coming to the con¬ 
clusion, as already stated, that the Governor of a State has no 
right to extradite an alleged fugitive, holding that the power of 
extradition is essentially a power appertaining to the Federal 
Government. And he concludes his opinion with the following 
statement: 

“It is, therefore, our opinion that the judgment of the Supreme 
Court of Vermont (which dismissed the writ of habeas corpus) 
ought to be reversed, and the cause remanded to that court; and 
that it be certified to them, with the record, as the opinion of this 
court that the said George Holmes is entitled to his discharge 
under the habeas corpus issued at his instance. In the division, 
however, which has taken place between the members of the 
court, a different judgment must be entered.” 

We need not enter here upon a discussion of the legal ques¬ 
tion involved, as our interest in the case is mainly historical. And 
historically two things are of interest: In the first place, the opin¬ 
ions of the Court clearly show that all of the judges who wrote on 
the subject were influenced by the effect which this decision might 
have upon the various aspects of slavery. And, secondly, what¬ 
ever division there was among the judges was not along pro- 
slavery and anti-slavery lines, but because both the pros and the 
antis were divided among themselves as to the possible effect of the 
decision on the slavery question. And this may be said to be true 
of all the decisions rendered during this period: The decisions 
were seldom along lines of pro-slavery and anti-slavery, for the 
majority of the court was pro-slavery; the confusion being due 
mainly to the fact that the judges ranged on each side of the mam 
division differed in their views as to the possible or probable effects 
of a given decision upon the fortunes of the slavery question. To 
this must be added, that the circumstances were such that it was 
very hard to decide the probable effect of any given decision on 
the various ramifications of the slavery problem. The judges 
therefore vacillated between varying views, and often deliberately 
adopted a policy of inaction as the best under the circumstances, 
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in view of the prevailing confusion. This last point clearly ap¬ 
pears in Mr. Justice Catron^s opinion in the present case, who said 
very frankly: 

After having had written out for me the very able argument 

dehyered before this court for the plaintiff in error, and after 

having bestowed much reflection on this subject, and written out 

my views on every point involved, as the safest mode of testing 

01 their ^curacy; / have come to the conclusion, divided as the 

court IS that xt is better for the country this question should for the 
present remain open!* 

The second of the cases here under consideration, (Groves v. 
Slaughter) was an action instituted in the Circuit Court of 
Louisiana, on a promissory note given in the State of Mississippi 
for the purchase of slaves in that state. The slaves had been 
imported in 1835-1836, as merchandise for sale, into Mississippi. 
The Constitution, adopted in October, 1832, declared that the in¬ 
troduction of slaves into that state, as merchandise, or for sale, 
should be prohibited from and after the first day of May, 1833.' 
But it seems that the legislature had failed to pass any law car¬ 
rying this constitutional provision into effect until 1837. The 
parties liable on the note contended that the contract was void, 
having been made in violation of the provisions of the Consti¬ 
tution of Mississippi, the claim being that the provision in ques¬ 
tion WM operative after May 1, 1833, even though there was no 
legislative enactment to carry it into effect. The holders of the 
note, on the other hand, claimed that the constitutional provision 
was ineffective until the legislature had passed some law pro¬ 
viding for its being carried into effect. They claimed, further, that 
t e provision of the Mississippi Constitution was in itself uncon¬ 
stitutional as in contravention of the United States Constitution 
making the regulation of interstate commerce a federal concern. 

e court was again divided in various ways on the various ques- 
lons involved, although the reporter managed to get a majority 
united on what he called the opinion of the court, which was 
delivered by Mr. Justice Thompson. The chief interest of the 

opinions delivered, which clearly indicate the over- 
s adowing importance of the slavery question, and the adverse 
manner in which it affected the reasoning faculties of the judges. 

y, Pennsylvania was the most celebrated slavery case 
prior to the decision of the Dred Scott Case. It involved the 
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question of the enforcement of the fugitive slave laws, which 
touched the heart of the slavery problem more nearly than any 
other question except that question of the power of Congress to 
abolish slavery in the territories, which was the subject dealt with 
in the Dred Scott Case. And it exhibits more than any other case 
decided during this period the great passion which the subject of 
slavery aroused in those days and the confusion which it wrought 
in judicial minds. Edward Prigg, a citizen of the Free State of 
Maryland, had been indicted in Pennsylvania for kidnapping, it 
being alleged in the indictment that on the first day of April, 1837, 
he made an assault upon Margaret Morgan, a Negro woman, and 
carried her away with force and violence from the State of Penn¬ 
sylvania to the State of Maryland, with design and intention there 
to sell and dispose of her as a slave. The facts in the case were 
as follows: 

Margaret Morgan was claimed to be a fugitive slave, having 
escaped from the State of Maryland into the State of Pennsyl¬ 
vania. At the time of the occurrences in question, the question of 
the apprehension and delivery of fugitive slaves in the State of 
Pennsylvania was regulated by certain laws, among which were: 
(1) An act passed in March, 1780, entitled “An Act for the 
Gradual Abolition of Slavery”; (2) an act passed in March, 1788, 
entitled “An Act to explain and amend 'An Act for the Gradual 
Abohtion of Slavery*”; and (3) an act passed in March, 1826, 
entitled “An Act to give effect to the provisions of the Consti¬ 
tution of the United States relative to fugitives from labor, for 
the protection of free people of color, and to prevent kidnapping. 
The substance of these laws was that whenever an owner or his 
agent claimed that a person found within the State of Pennsyl¬ 
vania was an escaped slave, he was to apply to a judge or other 
magistrate for the issuance of a warrant addressed to any sheriff 
or constable for the apprehension of the alleged fugitive. The 
sheriff or constable arresting the alleged fugitive was bound to 
bring him without delay before a judge, who was to decide whether 
or not the person apprehended was actually a fugitive slave, and 
if found to be such, the judge was to turn him over to the claimant, 
together with a certificate showing the person thus turned over 
into the claimant’s custody to be a fugitive slave. This certificate 
was to be his warrant for the removal of the alleged fugitive 
from the State of Pennsylvania. 
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Margaret Morgan had concededly been at one time a slave 
owned by one Margaret Ashmore, a citizen of iMaryland. She fled 
from her master and came into Pennsylvania in 1832. In 1837 
Edward Prigg, the agent of Margaret Ashmore, came into Penn¬ 
sylvania, obtained from a Justice of the Peace a warrant for the 
apprehension of Margaret Morgan as an alleged fugitive slave, 
had her arrested by a constable, together with her children, one of 
whom had been born in the State of Pennsylvania while she re¬ 
sided there, and had them all brought before the same Justice of 
the Peace who had issued the warrant. It seems, however, that 
when the alleged fugitive slave was brought before the Justice of 
the Peace, the latter refused to proceed further in the matter; 
whereupon Edward Prigg forcibly carried her off, with her chil¬ 
dren, into the State of Maryland. The question involved was, 
whether the provisions of the law of the State of Pennsylvania 
were binding upon the owner of the slave and his representatives, 
so that the slave could be reclaimed only in the ordinary course 
of due court procedure. Or, whether the slave owner had the 
right to disregard the provisions of the Pennsylvania laws pro- 
vidmg for the right of recovery of this particular species of prop¬ 
erty, and could carry off his slaves whenever and wherever found 
without regard to the state laws on that subject. 

The Court held that the state laws were not binding upon 
the slave owner, and that a slave owner could, therefore, carry off 
his slave whenever and wherever found, and in any mode he saw 
nt. The opinion of the Court was written by Mr. Justice Story, 
and the anti-slavery people never forgave him for his alleged back- 
aiding^ Before the decision of Bred Scott the decision in the 
^ngg Case was the cause of great excitement among the opponents 
0 s avery, and Mr. Justice Story^s action in the case was the oc¬ 
casion of much adverse comment, in which his moral character 
did not entirely escape attack. This latter question is of no 
particular mterest now, and there can hardly be any doubt 
inat the noted jurist acted according to his lights. But a reading 
d is opmion reveals two facts which are interesting in our con¬ 
nection, one shedding light upon Mr. Justice Story’s character as 
a jurist, ^d the other upon the character of the epoch in which 

P^^*^^cular opinion was written. And there can be no doubt 
tnat the two combined to produce the decision. There can be no 
ou t of the fact that Mr. Justice Story, opposed though he per- 
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sonally was to slavery, thought that, under the given conditions of 
the country, statesmanship required that the question of the re¬ 
covery of fugitive slaves should not be dependent upon the laws 
of the free states. And there can also be no doubt of the fact that 
Mr. Justice Story’s notion of the sacredness of property, and his 
medieval and antiquated notions of the rights of owners in the 
matter of the recovery of property, contributed largely to over¬ 
come his aversion to slavery when he came to pass upon the legal 
question of the rights of an owner to recapture his fugitive slaves. 

All of the judges, with the exception of Judge McLean, agreed 
with Mr. Justice Story in the conclusions at which he had arrived, 
but most of them dissented most emphatically from some of the 
constitutional doctrines announced by him; and a perusal of their 
so-called concurring opinions shows how hopeless was the dis¬ 
agreement among them, how utterly irreconcilable their opinions, 
and how each man in his own way was affected by the problem of 
slavery. It would serve no useful purpose to go into a detailed 
examination of these opinions here, but some of the passages are 
of more than passing interest. One of them, in particular, deserves 
attention here because it seems to epitomize the entire history of 
the Judicial Power. In the course of a rather lengthy opinion, 
Mr. Justice Wayne said: 

“I had intended to give an account of the beginning and prog¬ 
ress of the legislation of the States upon this subject; but my 
remarks are already so much extended that I must decline domg 
so. It would have shown, perhaps, as much as any other instance, 
how a mistaken, doubtful, and hesitating exercise of power in the 
commencement, becomes, by use, a conviction of its correctness. 


The next two cases which we are to consider form in many re¬ 
spects a perfect contrast to the three which we have just discussed. 
The three cases discussed above have only an academic or his¬ 
torical interest—the subjects with which they dealt having be¬ 
come obsolete, principally because of the disappearance of slavery. 
On the other hand, the matters dealt with in the two cases which 
we are about to consider have, with the passage of time, become 
more and more important. So much so, that they now form two 
of the main divisions of the litigation before the United Stat^ 
Supreme Court; these two cases thus indicating a change in the 
character of the litigation before the courts, federal as well as 
state. The only point of resemblance between the two sets o 
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cases is the fact that all were equally dominated by the over¬ 
shadowing influence of the slavery question, and all alike show the 
ear-marks of the era of confusion. If anything, the element of 
confusion is even more strongly marked in the last two cases than 
in the first three—due, very likely, to the fact that these two cases 
were later m point of time than the other three. The confusion of 
thought seems to have been progressive as time passed on, and the 
slavery question became more and more predominant. 

The first wm really a group of three eases known as The License 
Coses. They involved the validity of statutes passed by Massa¬ 
chusetts, Rhode Island, and New Hampshire, respectively looking 
towards the control of the liquor traffic. And although the passage 
of the Eighteenth Amendment has rendered the constitutionality 
ot state liquor laws largely academic, the constitutional problems 
raised by these cases have not by any means become obsolete with 

• # ^ as the same constitutional points 

arise in many other ways, and in connection with many other forms 
ot social legislation, which is becoming more and more frequent 
as time passes on. The decision in the License Cases would there- 

a tremendous actuality for us today, but for the fact that 
he battle fought in the judicial forum when the cases were heard 
considered and determined, was inconclusive. For that reason’ 

the opinions written in these cases are sometimes cited, but the 
decision is valueless as a precedent. 

And the same is true of the second of the cases here under con- 
wderation, which was a group of two cases collectively known as 

e assenger Cases. These cases involved two state statutes, 
one passed by Massachusetts and the other by New York taxing 
passengers coming into the ports of New York and Boston—for 
he maintenance of a marine hospital, in the one case, and for the 

man!! - the subject 

• ihvo yed in these cases is of rather limited application and 

portance, but the principles involved cover the entire subject 
ot the relation of the States to the Nation with respect to the regu- 
ation of foreign and interstate commerce. This case would, there- 
vbIa ° tfotoendous consequence in the subsequent de- 

commerce clause of the United 
rPBi and particularly on the subject of state rate 

gmation, but for the reasons stated as to the character of the 
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In the first group of cases, the state statutes in question were 
upheld as constitutional by the unanimous agreement of the 
judges. But, notwithstanding this agreement as to the decision, the 
disagreement among the judges as to reasons or grounds for the 
decision Was such that the Court was unable to render an opinioq 
as a court. With the result that six judges wrote nine opinions 
which are very confusing, to say the least. In the second group 
of cases the two state statutes were declared wnconstitutional by 
a vote of five to four. But the disagreement among the judges 
again was such that neither the majority nor the minority could 
agree on an opinion—with the result that, again, no opinion of the 
Court as such could be given, each of the nine judges giving his 
own opinion separately, sometimes stating with which of the other 
judges he agrees or disagrees, and sometimes leaving it to the 
reader to judge for himself. The report of each of these two 
groups of cases constitutes a substantial volume, being about one 
hundred and thirty or forty thousand words long. And the only 
impression left after reading this confusing mass of words is that 
of a nightmare, caused by the inability of the judges to digest the 
subject of slavery, and of the awful havoc which a fear of the results 
of their decision upon the slavery question had wrought with their 
reasoning processes, their respect for precedents, and to a large 
extent even with their judicial dignity. 

The decision in the License Cases is introduced by the official 
reporter with the following statement: 


“These cases were all brought up from the respective State 
courts by writs of error issued under the twenty-fifth section of 
the Judiciary Act, and were commonly known by the name of the 
License Cases. 

“Involving the same question, they were argued together, but 
by different counsel. When the decision of the court was pro¬ 
nounced, it was not accompanied by any opinion of the court, as 
such. But six of the justices gave separate opinions, each for him¬ 
self. Four of them treated the cases collectively in one opinion, 
whilst the remaining two expressed opinions in the cases sepa¬ 
rately.” 


Each of the cases involved a conviction in the state courts for 
a violation of a statute designed to control the liquor traffic 
selling liquor without a license where the statute provided for the 
licensing of the liquor traffic. The case coming from the state 
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courts of Massachusetts (Thirlow v. the Commonwealth of Mas- 

SMhusetts) involved an act passed in 1837 which provided, among 
other things, that; , t, 

“No person shall presume to be a retailer or seller of wine 

twentvleivh”?’ .»11 quantity than 

.y sht gallons, and that delivered and carried away all at 

T.I T’ ^ of and spirits 

for LT£se ” ® ^ ™ forfeiting twenty dollars 


One of the questions raised by Thurlow at his trial was that 
some of the sales charged m the indictment were of foreign liquors 
and the court charged the jury that the license law under consider- 
a ion applied as well to imported spirits as to domestic, and that 
the Commonwealth of Massachusetts could constitutionally con- 
trol the sale of foreign spirits by retail. It was this point that 
raised the constitutional question considered in the United States 
buprerae Court: Could the State of Massachusetts pass a license 
law governing the sale of liquor at retail which included wines 
or liquors imported from abroad as well as those of domestic 
manufacture or origin, in view of the fact that the United States 
Constitution assigns the regulation of foreign commerce to the 
federal Government? 

The case coming from the State of Rhode Island (Fletcher v. 
he State of Rhode Island and Providence Plantations) involved 
e same question—that is, the power of the State to pass a licens¬ 
ing statute to control the liquor traffic which included the sale of 
^ he case coming from the State of New Hampshire (Peirce et 
a. V. I he State of New Hampshire) involved a similar question 
tK f interstate commerce, as it was proven at the trial 

wT. IK defendants in the state courts 

Hnm ® °f ^ licensing law passed by the State of New 

shir "''ff’f" the State of New Hamp- 

e a barrel of American gin imported by them from the Qty of 

on, in the State of Massachusetts, in interstate trade. 

ranc»?*k Court, the reporter ar- 

thsfr of the various judges writing, in the order of 

therefore led off by Chief Justice 

the fnif Chief Justice commences his opinion with 

me iollowmg statement: 
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“In the cases of Thurlow v. The State of Massachusetts, of 
Fletcher v. The State of Rhode Island, and of Peirce et al. v. The 
State of New Hampshire, the judgments of the respective State 
courts are severally affirmed. 

“The justices of this court do not, however, altogether agree 
in the principles upon which these cases are decided, and I there¬ 
fore proceed to state the grounds upon which I concur in affirming 
the judgments. ... 

“Each of the cases has arisen upon State laws, passed for the 
purpose of discouraging the use of ardent spirits within their re¬ 
spective territories, by prohibiting their sale in small quantities, 
and without licenses previously obtained from the State authori¬ 
ties. And the validity of each of them has been drawn in question, 
upon the ground that it is repugnant to that clause of the Consti¬ 
tution of the United States which confers upon Congress the power 
to regulate commerce with foreign nations and among the several 
States.” 

The Chief Justice then refers to the decision in the famous 
case of Brown v. Maryland (12 Wheaton, 419), which was then the 
only case in point, and which had a peculiar personal significance 
in this connection. Brown v. Maryland, it will be remembered, 
was the original “original package” case. In that case, decided m 
1827, the Supreme Court of the United States declared wnconstitu- 
tional a Maryland statute which provided that “all importers of 
foreign articles or commodities, of dry goods, wares or merchan¬ 
dise, by bale or package, or wine, rum, brandy, whiskey and other 
distilled spiritous liquors, etc., and other persons selling the same 
by wholesale, bale or package, hogshead, barrel, or tierce, shall, be¬ 
fore they are authorized to sell, take out a license,” for which 
license they were obliged to pay fifty dollars, and provided certain 
penalties for a violation thereof. The opinion in that case was 
written by Chief Justice Marshall. The defeated counsel in the 
case was Roger Brooke Taney, now Chief Justice, who was then 
Attorney-General of the Free State of Maryland, and argued the 
case on behalf of that State, contending for the validity of the 
enactment. If the statute of the State of Maryland under con¬ 
sideration in Brovm v. Maryland was constitutional, then clearly 
the statutes under consideration in the License Cases were also 
constitutional. And one, at least, of the judges took that 
But that was not the position taken in the License Cases by Cnie 
Justice Taney. He not only accepted the decision in Brow v. 
Maryland as binding upon him, but made an interesting confession 
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to the effect that he had been converted to Chief Justice Mar¬ 
shall’s view. This confession is interesting not only because of 
this personal element, but also because it has a much wider bear¬ 
ing on our subject, in that it shows what are the motives which 
make judges of the highest character, learning and statesmanship, 

take position one way or another on constitutional questions. Says 
he: 


I argued the case in behalf of the State, and endeavored to 
maintain that the law of Maryland, which required the importer as 
well ^ other dealers to take out a license before he could sell, and 
tor which he was to pay a certain sum to the State, was valid and 
constitutional; and certainly I at that time persuaded myself that 
I was right, and thought the decision of the court restricted the 
powers of the State more than a sound construction of the Con¬ 
stitution of the United States would warrant. But further and 
more mature reflection has convinced me that the rule laid down 
by the Supreme Court is a just and safe one, and perhaps the best 

Tw Tc* * .V adopted for preserving the right of the 
United States on the one hand, and of the States on the other, and 
preventing collision between them.” ‘ 


After thus confessing his conversion to the Marshall interpre- 
tation of the commerce clause, and giving his reasons therefor, 
Chief Justice Taney proceeds to show that the statutes under con¬ 
sideration in the License Cases do not come within the reasoning 
™ich prompted the decision in Brovm v. Maryland declaring the 
Maryland statute unconstitutional. His reasons for distinguishing 
statutes involved in the License Cases from that involved in 
Brown V. Maryland are interesting to the special students of the 


converted to the Justice Taney does not say that he has been 

He franldy admitJ^tK^h^- ^ re-examination of the text of the Constitution, 

has come to th? consideration is not a text, but the fact that he 

«8 a ^?e OM Tn ® adopted by Marshall in Brown v. Maryland 

and his oira fun?finn oo ’ hp Practically concedes that he regards Marshall’s 
l>ounding written constitutioa-making, icptead of merely ex- 

nieut of eovemmpnf when contemplating the Constitution as an instru- 

« quite prool?^ by legislatures, such a procedure 

^o?k of providing pnnciples for the guidance of the Legislature in its 

ness of eovemmpAf conduct according to which the busi- 

tution is reeS L If > different, however, when the Consti- 

cial Power is a ,*j°®^rnent—which is the theory upon which our Judi- 

meaning in he examined strictly for its contents 

Bovem whethpr ^^h the intentions of its authors; and its meaning must 

theory upon whiVlS'^ ^ Such is the official 

application of tii? «!?«,J® based. But when it comes to the actual 
ceed to devisp anri theory is thrown to the winds, and the judges pro- 

emment of the^count^^^^^ regard as just and safe rules for the gov- 



420 


GOVERNMENT BY JUDICIARY 


meaning of the commerce clause of the United States Constitution, 
but need not detain us any further. There is one passage, how¬ 
ever, which should be reproduced here for its bearing upon the 
entire question of constitutionality of state legislation, and that is 
a passage which gives a definition of the police power. This defi¬ 
nition is in our opinion the only correct one, and we venture to 
suggest that had this definition been accepted and consistently 
followed by our courts much of our subsequent judicial history 
would have been entirely different from what it actually came to 
be. Says Chief Justice Taney: 

‘Tt has been said, indeed, that quarantine and health laws 
are passed by the States, not by virtue of a power to regulate com¬ 
merce, but by virtue of their police powers, and in order to guard 
the lives and health of their citizens. This, however, cannot be 
said of the pilot laws, which are yet admitted to be equally valid. 
But what are the police powers of a State? They are nothing 
ynore or less than the powers of government inherent in every 
sovereignty to the extent of its dominions. And whether a State 
passes a quarantine law, or a law to punish offenses, or to establish 
courts of justice, or requiring certain instruments to be recorded, 
or to regulate commerce wdthin its own limits, in every case it ex- 
ercwes the same power; that is to say, the power of sovereignty, 
the power to govern men and things within the limits of its do¬ 
minion. It is by virtue of this power that it legislates; and its au¬ 
thority to make regulations of commerce is as absolute as its power 
to pass health laws, except in so far as it has been restricted by the 
Constitution of the United States. And when the validity of a 
State law making regulations of commerce is drawn into question 
in a judicial tribunal, the authority to pass it cannot be made to 
depend upon the motives that may be supposed to have influenced 
the Legislature, nor can the court inquire whether it was intended 
to guard the citizens of the State from pestilence and disease, or to 
make regulations of commerce for the interests and convenience of 
trade.” 

The opinions of the other judges, showing the various points 
of agreement or disagreement with the opinion of Chief Justice 
Taney, and their various and vaiying reasons for coming to the 
conclusion that the state laws under consideration are constitu¬ 
tional, are not of particular interest here, except the opinion of Mr. 
Justice Daniel, who let fall some remarks which are still of general 
interest. He commences his opinion by saying: 
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nf + decision of the court, so far as it establishes the validity 

aL Npw h'® I’’® Massachusetts, Rhode Island 

opinions of 

forming that decision been limited strictly to an inquiry 

TJn?tpS Constitution of tlm 

United States, or with a just exercise of State power (the only 

nquiry, m my apprehension, regularly before the court), I should 

tohren'^Tothf disagreement with mj 

mv J ''u"'^’ ^®"’®ver. those opinions, according to 

my aiyrehension, are by no means restricted. The maioritv of 

the judges in fulfillment of their own convictions, have seemed to 

^^® regularly before them, and in this 

wWoh* wV, propounded principles and propositions, against 
Srt i motives for action on my 

soTemnW f principles here objected to have been already 
olemnly and fully adjudged and established, and should therefore 

thcsTn '’i The assertion as to’ the extent in which 

these principles have been ruled, or the solemnity with which they 

Honcd^® H ®"®K i""'‘ ^he first pla'^e be jrtly ques- 

sin^U ■ >® believed that they have been directly adjudged^in a 

‘^®" “"'’®'' qualification of m able dissent. 

my rSv toTt ^®, ®° l®fhude, 

ters Zvnh^il^] ^® unhesitatingly this: that in mat- 

iZ aTsZT lY it Istrument shXZ’ef. 

sworn tnnh^ ^^vasioris of the great lex legum, /, too, have been 
sioZ I must tt7^ f ^ conscience into commis- 

brought iSo tm®®!!^'® ‘°,r® ^PP®.ar to have been gratuitously 

the rLsoninc o^f thf« ! ^'’®t • ‘°*1® ^®®“ Promulged in 

Marvln-nri ^ this court in the case of Brown v. The State of 

it whh «n 12 }Vheaton, 419— doctrines (and I speak 

tion ho 1 which I conceive cannot, by correct indue- 

aseu’medtr SeirT ^h® Constitution, nor even’ frL t^e grounds 

case; but whiVh reasoning of the court in that 

arbitrX ^ contrary, appear to be wholly iUogical and 

ii »/•••• 

and tKnsUt,&'* ‘I'®* ^ the United States 

stitution or I star° r ^®t®"- ‘*!.® 7'' ^ ^^^t® the Con- 

bounce UDon United States, this court must pro¬ 
stitution reference to the Con- 

‘itself bmdi^Jdecwion of the court in such cases be‘ 

9 otherwise must depend upon its conformity with, 
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or its warrant jrom, the Constitution. It cannot he correctly held, 
that a decision, merely because it be by the Supreme Court, is to 
override alike the Constitution and the laws both of the States and 
of the United States” 

The position here taken by Mr. Justice Daniel—the only logi¬ 
cal position, we submit, if the fundamental theory of the nullity 
of unconstitutional legislation be correct—is of the most far- 
reaching consequence, and must be faced squarely by all those 
who still believe in the Wilson-Marshall theory of the judicial re¬ 
view. We should therefore take careful note of these passages 
before passing on to the consideration of the next case. 

The reporter’s headnote to the Passenger Cases reads as fol¬ 
lows: 

^^Statutes of the States of New York and Massachusetts, impos¬ 
ing taxes upon alien passengers arriving in the ports of those 
States, declared to be contrary to the Constitution and laws of the 

United States, and therefore null and void. 

^‘Inasmuch as there was no opinion of the court, as a court, the 
reporter refers the reader to the opinions of the judges for an ex¬ 
planation of the statutes and the points in which they conflicted 
with the Constitution and laws of the United States.” 

As already stated, this case differed from the License Cases in 
that, in this case, the judges differed not only in their opinions 
but also in their conclusions, so that the case was decided by a 
vote of five to four. The judges composing the majority were 
McLean, Wayne, Grier, Catron and McKinley; while the minority 
was composed of Chief Justice Taney, and Justices Nelson, Daniel, 
and Woodbury. It would serve no useful purpose to attempt here 
to follow the various ramifications of the argument which split 
the bench three or four different ways. The most interesting thing 
about the opinions in this case is the frank avowal by practical y 
all of the judges that they were principally concerned with the way 
in which the decision in this case would affect the slavery problem. 
By this time (the case was decided in 1849) there was no ^ 
pretending that the Court was worrying about anything else. © 
therefore have both sets of judges trying to prove, either that t eir 
decision will in no way hurt the slave-holding interests, or that e 
contrary decision will do so. So we have Mr. Justice Wa 3 me, o e 
majority, saying: 
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“The fear expressed, that if the States have not the discretion 
to determine who may come and live in them, the United States 
may introduce into the Southern States emancipated negroes from 
the West Indies and elsewhere, has no foundation. It is not an 
allowable inference from the denial of that position, or the asser¬ 
tion of the reverse of it. . . . 

“It will be found, too, should this matter of introducing free 
negroes into the Southern States ever become the subject of judi¬ 
cial inquiry, that they have a guard against it in the Constitution, 
making it altogether unnecessary for them to resort to the casus 
gentis extraordinarius, the casus extremae necessitatis of nations, 
for their protection and preservation. They may rely upon the 
Constitution, and the correct interpretation of it, without seeking 
to be relieved from any of their obligations under it, or having 
recourse to the jus necessitatis for self-preservation.” 

Another interesting remark of Mr. Justice Wayne is that con¬ 
taining a thinly-veiled assertion of the doctrine of nullification, if 
not actually of secession, in addition to an implied rejection of the 
legal document theory of the Constitution. Says he: 

“That is a very narrow view of the Constitution which sup¬ 
poses that any political sovereign right given by it can be exercised, 
or was meant to be used by the United States in such a way as to 
dissolve, or even disquiet, the fundamental organization of either 
of the States.” 

Mr. Justice Wayne’s assurances evidently did not carry weight 
with the minority, and so we find Chief Justice Taney saying: 

“If, however, the treaty or act of Congress above referred to 
had attempted to compel the State to receive them without any 
security, the question would not be on any conflicting regulations 
of commerce, but upon one far more important to the States, that 
IS, the power of deciding who should or should not be permitted to 
reside among its citizens. Upon that subject I have already stated 
wy opinion. I cannot believe that it was ever intended to vest in 
Congress, by the general words in relation to the regulation of 
commerce, this overwhelming power over the States. For if the 
treaty stipulation before referred to can receive the construction 
given to it in the argument, and has that commanding power 
^imed for it over the States, then the emancipated slaves of the 
West Indies have at this hour the absolute right to reside, hire 
houses, and traffic and trade throughout the Southern States, in 
spite of any State law to the contrary; inevitably producing the 
most serious discontent, and ultimately leading to the most painful 

consequences.” 
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Notwithstanding the fact that the possible repercussions of the 
decision were patently more important to all of the judges than the 
actual text of the Constitution, each of the judges was certain that 
he was giving the correct interpretation of the Constitution; and 
not only that, but that there could be no doubt of the fact that 
his interpretation was the correct one. So Mr. Justice Wayne 
commences his opinion with the following statement: 

“I agree with Mr. Justice McLean, Mr. Justice Catron, Mr. 
Justice McKinley, and Mr. Justice Grier, that the laws of Massa¬ 
chusetts and New York, so far as they are in question in these 
cases, are unconstitutional and void. I would not say so, if I had 
o.ny, the least, doubt of it; for I think it obligatory upon this court, 
when there is a doubt of the unconstitutionality of a law, that its 
judgment should be in favor of its validity. I have fonned my 
conclusions in these cases with this admission constantly in mind. 

The judges of the minority were, of course, equally positive the 
other way. Chief Justice Taney said in his dissenting opinion: 

^'And the first inquiry is, whether, under the Constitution of 
the United States, the federal government has the power to compel 
the several States to receive, and suffer to remain in association 
with its citizens, every person or class of persons whom it may be 
the policy or pleasure of the United States to admit. In ray judg¬ 
ment. this question lies at the foundation of the controversy m 
this case. I do not mean to say that the general government have, 
by treaty or act of Congress, required the State of Massachusetts 
to permit the aliens in question to land. I think there is no treaty 
or act of Congress which can justly be so construed. But it is not 
necessary to examine that question until we have first inquired 
whether Congress can lawfully exercise such a power, and whether 
the States are bound to submit to it. For if the people of the 
several States of this Union reserved to themselves the power oi 
expelling from their borders any person, or class of persons, whom 
it might deem dangerous to its peace, or likely to produce a physi¬ 
cal or moral evil among its citizens, then any treaty or law of Con¬ 
gress invading this right, and authorizing the introduction of any 
person or description of persons against the consent of the State, 
would be an usurpation of power which this court could neither 
recognize nor enforce. ® 

2 In these remarks—containing as they do a clear intimation that the 
have a right not to submit to the exercise by the Federal Government or p 
not granted to it by the United States Constitution, even though the United 
Supreme Court has held that the Constitution does grant such i- 

tice Taney practically accepts the position of the Virginia Court of Ap^ 
Martin v. Hunter’s Lessee. He also knocks out from under the Judicial row ^ 
of its chief props—the argument that there must be some final arbiter between 
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“I had mpposed this question not noiv open to dispute. It was 
distinctly decided in Holmes v. Jennison (14 Pet., 540), in Groves 
V. Slaughter (15 Pet., 449), and in Prigg v. The Commonwealth oj 
Pennsylvania (16 Pet., 439). 

“If these cases are to stand, the right of the State is undoubted. 
And it is equally clear, that, if it may remove from among its 
citizens any person or description of persons whom it regards as 
injurious to their welfare, it follows that it may meet them at the 
threshold and prevent them from entering. . . . 

“Neither can this be a concurrent power, and whether it belongs 
to the general or to the State government, the sovereignty which 
possesses the right must in its exercise be altogether independent 
of the other. If the United States have the power, then any legis¬ 
lation by the State in conflict with a treaty or act of Congress 
would be void. And if the States possess it, then any act on the 
subject by the general government, in conflict with the State law, 
would also be void, and this court bound to disregard it. It must 

be paramount and absolute in the sovereignty which possesses 

it. , . , 


Again, if the State has the right to exclude from its borders 
any person or persons whom it may regard as dangerous to the 
safety of its citizens, it must necessarily have the right to decide 
when and towards whom this power is to be exercised. It is in its 
nature a discretionary power, to be exercised according to the judg- 

which possesses it. And it must, therefore, rest 
with the State to determine whether any particular class or de¬ 
scription of persons are likely to produce discontents or insurrec¬ 
tion in Its territory, or to taint the morals of its citizens, or to 
bring among them contagious diseases, or the evils and burdens of 
a numerous pauper population. For if the general government 
can in any respect, or by any form of legislation, control or restrain 
a btate in the exercise of this power, or decide whether it has been 
exercised with proper discretion, and towards proper persons, and 
on proper occasions, then the real and substantial power would be 
m Congress, and not in the States. In the cases decided in this 
court, and herein before referred to, the power determining who 
is or IS not dangerous to the interests and well-being of the people 

01 the State has been uniformly admitted to reside in the 
otate. . . . 

The construction of this article of the Constitution was fully 


rii^hf which la the only basis of the exercise by the Federal courts of the 

legislation. And there is no gainsaying the logic of Chief 
Virffin' position in this case—as there was no gainsaying the logic of the 

of lna> ^ tv Appeals in Martin v. Hunter^a Lessee. If it were a mere matter 

inent Question that the centrifugal forces had the better of the argu- 

1 D domain of federal relation.s—in which the argument for the 

in 1® strongest—the ultimate power of the United States Supreme Court 

>8 madmissible on the nullity theory. 
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discussed in the opinions delivered in the License Cases, reported 
in 5 Howard. . . . After such opinions, judicially delivered, I had 
supposed that question to be settled, so far as any question upon 
the construction of the Constitution ought to be regarded as closed 
by the decision of this court. I do not, however, object to the 
revision of it, and am quite willing that it be regarded hereafter as 
the law of this court, that its opinion upon the construction of 
the Constitution is always open to discussion when it is supposed 
to have been founded in error, and that its judicial authority 
should hereafter depend altogether on the force of the reasoning 
by which it is supported.** ® 

The Chief Justice then proceeds to show that he has not only 
authority but also reason on his side, and is quite as emphatic 
at the conclusion of his reasoning that reason is on his side as he 
was after a review of the authorities that they were on his side. 
And by reason is meant, of course, the reason of the Constitution. 

Of the other opinions of the minority Mr. Justice Daniels 
opinion is again the most interesting. He commences his opinion 
with the following statement: 

“Of the decision of the court just given, a solemn sense of duty 
compels me to declare my disapproval. Impressed as I am with 
the mischiefs with which that decision is believed to be fraught, 
trampling down, as to me it seems to do, some of the strongest 
defenses of the safety and independence of the States of this con¬ 
federacy, it would be worse than a fault in me could I contemplate 
the invasion in silence. I am unable to suppress my alarni at the 
approach of power claimed to be uncontrollable and unlimited. 

Mr. Justice Daniel then refers to the dangers uppermost in the 
minds of the judges—namely, the question of slavery—in the fol¬ 
lowing words: 

“It would be difficult to limit, or even to imagine, the mischiefs 
comprised in such an interpretation of the treaty stipulations 
above mentioned. As one example of these, if it should suit tne 
commercial speculations of British subjects to land within tne 
territory of any of the States cargoes of negroes from J^aaca, 
Hayti, or Africa, it would be difficult, according to the broad inter¬ 
pretation of the commercial privileges conferred by those stipuia- 

S Chief Justice Taney’s remarks on stare dedsist quoted in the text 
interesting, as showing Uie role of the judges as constitution-makers, in . 
of the great Chief Justice’s remark ‘7 am quite willing that it h®, ♦ it 

after” is superb. But this naivete is not the naivete of a child which 
can do something that it actually cannot do, but rather the unconscious 
of one who avows a power that he knows he possesses, but the possession 
it ia not quite good form to adnut* 



427 


THE PERIOD OF CONFUSION 

tions, to designate any legitimate power in the States to prevent 
this mv^ion of their domestic security. According to the doc¬ 
trines advanced, they could neither repulse nor tax the nuisance.” 

He then makes some uncomplimentary comments on the use 
made by the judges of the word “commerce,” and particularly the 
alleged unauthorized substitution therefor of the word “inter¬ 
course” on the ^sumption that both mean the same thing, and 
concludes his opinion in the following characteristic fashion: 


By permitting such an abuse, every limit may be removed 
irom the power of the federal government, and no engine of usur¬ 
pation could be more conveniently devised than the introduction 
01 a tayonte word which the interpolator would surely have as 
much right to interpret as to introduce. This would be fulfilling 
alrnost to the letter the account in the Tale of a Tub, of Jack, 
mer, and Martin engaged in the interpretation of their father’s 
will. Once let the barriers of the Constitution be removed, and 
the march of abuse will be onward and without bounds.” 


The most interesting thing about these opinions, however, is 
not the fact that each side of the controversy is emphatic about 
the correctness of its special interpretation of the Constitution, 
which IS true of every constitutional case in which there is a di- 
vision of opinion. Nor that a judge should emphatically assert 
that there can be no doubt of the correctness of his view, within 
the constitutional rule requiring that a law can be declared uncon- 
s itutional only in a case free from doubt, in face of the dissent 
0 our out of nine members of the Court. We have become too 
amihar with these things to find them strange any longer— 
s range as they may seem to logicians or to those living under dif- 
erent systems of government. What makes this case almost 
unique m the annals of our jurisprudence is the fact that a repre¬ 
sentative of the majority, upon writing what might be called a 
currmg opinion, thought it important to specifically enumerate 
e points intended to be decided by the Court, in language which 
IS curious, to say the least. Said Mr. Justice Wayne: 


Jl/pparticular in speaking of the opinions of 
been Catron than I would otherwise have 

conenrr^^ points of agreement between them, and of the 

all in -^essrs. Justices McKinley and Grier and myself in 

from f u agree, because a summary may be made 

In mu ^ what the court means to decide in the cases before us. 

V WWy after a very careful perusal of those opinions, and of 
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those also of Mr. Justice McKinley and Mr. Justice Grier, I think 
the court means now to decided* 

Mr. Justice Wayne then proceeds to enumerate nine points 
which he thinks the court means to decide. And we must say that 
the great reserve in Mr. Justice Wayne’s language was not out of 
place, for a reference to the opinions of his brethren of the majority 
makes it very doubtful whether the court actually meant to decide 
those nine points. And it may also be added that notwithstanding 
the trouble to which Mr. Justice Wayne put himself in tr3dng to 
explain what the Court meant to decide in these cases, it was the 
general opinion, after these opinions had been published, that no¬ 
body knew just what had been decided. Such was the confusion 
which reigned in the Court at this time. 

In discussing these cases in his Supreme Court, Mr. Warren 
says: 


^‘The diversity, however, of the views of the Judges, as ex¬ 
pressed in their various separate opinions, was so great that the 
Reporter himself, in perplexity, very frankly declared that there 
was no opinion of the Court as a Court. Equally perplexed were 
the members of the Bar and the newspapers. A Baltiinore paper 
said: 'Sailors say, in a very hard blow, point no point is the only 
one you can safely make.’ In the present gale of judicial wind, 
that is about the only point discernible.” 

It is interesting to note, in closing this rather disheartening 
chapter of our judicial history, that Mr. Warren, the chief his¬ 
torian of the Supreme Court, cites with approval, in this connec¬ 
tion, another contemporary newspaper remark to the following 
effect: 


"These separate opinions are to be deprecated as a great nui¬ 
sance. It is of more consequence to society that the law shou 
be settled, than that it should be wise. We can alter a bad law 
we can even change the Constitution—^but uncertain law is W' 
ranny.” 


And Mr. Warren adds that this was "wisely said.” We nee 
not enter here into the question as to whether what was thus ^i 
was wise or otherwise. Suffice it to say that it is a matter of is 
cussion among students of jurisprudence, and that it has a re^ec 
table body of opinion in its favor, in connection with ordmW 
laws, whether they be made of legislative origin or judge-m e. 
But it seems to us wholly inadmissible in constitutional decisions. 
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It is certainly contrary to our official theory of the Judicial Power. 
And the approval of this remark by the latest and most authorita¬ 
tive historian of the Supreme Court shows how far we have trav¬ 
eled in our conception of the Judicial Power from the original 
theory of John Marshall and his coadjutors. 

Incidentally, the statement is wholly untrue as far as the United 
States Constitution is concerned, and therein lies the difference be¬ 
tween ordinary laws and constitutions. We can alter a bad law, 
and by legislation change a bad decision,— but we cannot change 
the Constitution. At least, not the United States Constitution. A 
bad constitutional decision, therefore, not only changes the Con¬ 
stitution, but changes it irrevocably in most cases. This is the 
greatest practical objection to the Judicial Power: We may alter a 
bad law, whether adopted by a State Legislature or by Congress— 
hut we cannot alter a bad constitutional decision. 



CHAPTER XVII 


RIVERS yERSUS RAILROADS 

T he first of the two remaining cases of this period which 
we are to consider is that known ofBcially as The State 
of Pennsylvania v. The Wheeling and Belmont Bridge 
Company, (13 Howard, 518). This case had been many times 
before the Supreme Court, which was called upon to adjudicate 
on various phases of a long and protracted litigation involving the 
construction of the bridge over the Ohio River at Wheeling, West 
Virginia. The principal decision was rendered in 1852. As the 
title of the case indicates, the State of Pennsylvania was the plain¬ 
tiff and the company that constructed or owned the bridge was 
the defendant. And unlike other cases in which a state appears as 
plaintiff, in this case the State of Pennsylvania was not a mere 
nominal but the actual plaintiff, having brought this action in the 
Supreme Court to procure the removal of the bridge over the Ohio 
River on the ground that it was a public nuisance in that it ob¬ 
structed the traffic on the Ohio River. This alone made the case 
unusual in our judicial annals, and it was rendered even more so by 
the fact that this action was brought by the State of Pennsylvania 
not in its character as a state—that is to say, as a government-— 
but rather in its character as a private property owner. The basis 
of the action was an alleged claim by the State of Pennsylvania 
that because of the obstruction of the traffic on the Ohio River 
caused by the bridge that spanned the river at Wheeling, its in¬ 
come, as the owner of certain canals in the State of Pennsylvania 
which were used as feeders to the Ohio River, was diminished. 

The case was argued on behalf of the State of Pennsylvania 
by Edward M. Stanton, one of the leading lawyers of the time an 
later to become famous as Lincoln's great Secretary of War, an 
the direct cause, or at least the instrument, of the impeachment 
of President Johnson. On behalf of the defendant company t e 
case was argued by Senator Reverdy Johnson, one of the mos 
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noted constitutional lawyers of his time. There were also other 
features of this case which rendered it quite unique in our judicial 
history. Among these is the fact that it is the only case in our 
entire judicial history in which Congress overruled the Supreme 
Court, by passing an act legalizing the bridge which the United 
States Supreme Court had declared to be illegal as a public nui¬ 
sance. It was also unique in that it directly involved an economic 
problem. And while practically all of the important litigation be¬ 
fore the United States Supreme Court is caused by or involves 
economic questions, those questions are usually involved indirectly 
and only after they have gone through a process of distillation or 
conversion into political problems; while in this case, the economic 
issues were presented directly. Of course, formally, the problems 
involved in this case as treated by the Court were legal, which in 
this connection means political. But the politico-legal covering 
was so transparent that it did not furnish the usual disguise. So 
that the erudite historian of the Supreme Court was led to say, and 
truly, that: “Fundamentally, the case presented one phase of the 
great contest between the railroads and the steamboats in their 
struggle for supremacy and the development of modern means of 
transportation.” (Warren, Supreme Court, II, p. 509) 

Incidentally, this case illustrates one of the gravest dangers to 
progress inherent in the Judicial Power in a way which has not 
usually been noticed—or, at least, not of late. As we shall see in 
the further progress of this work, the modern controversy over the 
Judicial Power centers around the question of social amelioration, 
or social progress, in the sense of a more just or equitable distri¬ 
bution of the benefits of economic progress among the various 
poups and elements constituting our society. In this controversy 
it is assumed on all sides that whatever may be the result of the 
existence of the Judicial Power and its exercise in its modem form 


on the equities of social distribution, there can be no danger from 
it to economic progress as such—that is to say, to the accumula- 
lon of wealth as distinguished from its distribution. But upon 
investigation this assumption will be found to be utterly unwar¬ 
ranted, and due entirely to the peculiar conditions under which the 
atest phase of this controversy has developed. If we look further 
ack into the history of the Judicial Power, we shall find that it is, 
or at least may become, a serious menace not only to social prog¬ 
ress in the more limited sense, but also to economic progress as 
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such. In its larger aspects this has been recognized by modern 
historians, at least in so far as the decision of the famous Bred 
Scott Case is concerned. 

That decision will be later discussed at greater length, but we 
may remark here that those who believe—and there are few his¬ 
torians who do not believe it now—that slavery was an incubus 
upon the economic progress of this country, must of necessity 
conclude that the attempt of the Supreme Court in that case to 
fasten slavery upon this country forever was the greatest danger 
with which the economic progress of this country was ever faced 
in its entire history. But that decision apart, it is generally as¬ 
sumed that the decisions of the United States Supreme Court have 
favored economic progress. The case now under consideration 
conclusively proves the fallacy of this assumption. There can be 
no doubt that in the great contest between the rivers and the 
railroads as avenues of traffic and intercourse, the railroads repre¬ 
sented progress. More than that, they represented an absolute 
necessity if this country was to be developed as it has actually 
been developed. The decision in the Wheeling Bridge Case at¬ 
tempted to place a barrier in the path of this development. And 
but for the fact that Congress was more progressive than the Su¬ 
preme Court—and the additional fact that the ground of the 
Supreme Court’s decision was such as permitted it to be overruled 
by Congress—our economic development, if not actually arrested, 
would certainly have been greatly retarded. To what extent it 
would have been retarded it is, of course, now impossible to de¬ 
termine; but that the damage would have been vast, perhaps 
incalculable, is quite apparent. It is now generally recognized that 
even as a purely legal proposition, the United States Supreme 
Court was wrong; and that august tribunal has since practically 
abandoned the position which it assumed in that case—although, 
as is usual in such cases, it has attempted to cover its retreat by 
various fictions in the form of legal distinctions.^ 

^ This is one important decision of the United States Supreme 
important enough to have affected the entire course of our histoiy, if it naa 
permitted to stand—on which opinion seems to be uananimous m condenmn • 
Outside of the Dred Scott Case we do not know of any other case on which * 

verse opinion is so unanimous as not to find any defender for it. Ana me 
reason we hear less about it than about the Dred Scott Case is that 
so quickly that it has been relegated to the limbo of forgotten cases. But tM 
not detract from its importance in a discussion of our con^tutional 
basis of a system of government. In such a disci^ion it is the j,*gj to 

count—and the possible consequences of this decision, had it been permi 
stand, are quite appalling. 
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The history of this case, briefly stated, is as follows: For some 
years prior to 1847 attempts had been made to obtain congressional 
aid in the erection of a bridge over the Ohio River at Wheeling, 
then Virginia, now West Virginia. Those attempts proving unsuc¬ 
cessful, the defendant corporation was organized in that year to 
construct the bridge by private capital, under a charter from the 
State of Virginia, and it proceeded to construct the bridge. There¬ 
upon the State of Pennsylvania, which was controlled by the river- 
traffic interests as opposed to the railroad interests, filed an original 
suit in the United States Supreme Court for the removal of the 
bridge, on the ground that it was a public nuisance in that it in¬ 
terfered with the free navigation of the Ohio River. After some 
preliminary struggles as to the propriety of the Supreme Court 
entertaining such an action, the Supreme Court took jurisdiction 
and appointed former Chancellor W^alworth of New York as Referee 
or Commissioner to take testimony on the questions of fact in¬ 
volved. The learned ex-Chancellor made an extensive inquiry, 
which led him to the conclusion that the bridge, at least as then 
constructed, was a public nuisance, because some vessels then 
operating on the Ohio River could not pass under the bridge with¬ 
out either shortening their funnels or having their funnels so con¬ 
structed as to permit of their being lowered when passing under 
the bridge. He therefore recommended that an order be made 
dimcting the demolition of the bridge as a public nuisance, unless 
it be reconstructed by the defendant company so as to permit these 
vessels to pass under it with their funnels in place as originally 

constructed. 

P^t of the report indicates that the learned ex- 

hancellor shrank from the consequences of his main conclusion 

that the bridge was a public nuisance and ought to be demolished. 

t also indicates that he had sacrificed the important legal princi- 

P e involved, in an attempt to arrive at some compromise, as a 

result of his fear to face the consequences of his own legal con¬ 
clusions. 

In order to understand the full meaning of the principles in- 
vo ved, it must be borne in mind that Chancellor Walworth’s main 
cone usion was based upon the legal theory that the navigation 
® he Ohio River must be free from interference except by con- 
gresdonal legislation, and that any bridge which interfered with 
e free navigation of any steamboat having a funnel of any height 
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was an interference with the free navigation of the river—and 
therefore a public nuisance liable to be demolished by the order 
of a federal court. Hence, the suggestion, in his report, that the 
structure need not be demolished if certain changes in its con¬ 
struction be made, was merely an attempt to avoid the conse¬ 
quences of his own conclusions, at least in one of the possibilities 
of change suggested by him. The possible changes suggested by 
him were two: One was to raise the height of the bridge; the 
other, to transform the bridge into a drawbridge. The suggestion 
as to raising the height of the bridge was clearly an evasion of the 
issue. For, if the legal position of the steamboat owners, or the 
river-traffic men, was correct, every future steamboat-owner or 
builder would have a right to construct a funnel as high as he 
pleased, and on the construction of every new funnel of a new 
height the bridge would have to be raised accordingly —^which is, of 
course, an absurdity. The net result of his decision, therefore, was 
that the bridge should either be entirely destroyed or turned into 
a drawbridge. This meant the arrest of all railroad development. 
Which, in turn, meant the arrest of the entire economic develop¬ 
ment of the country. Modern railroad development would clearly 
have been impossible if every railroad bridge over our navigable 
rivers were required to be a drawbridge, to be opened each time 
a high-funneled boat had to pass under it. 

But ex-Chancellor Walworth’s decision was actually adopted by 
the United States Supreme Court, although by a divided Court; 
and railroad development would have been stopped but for the 
action of Congress. The opinion of the Court was delivered by 
Mr. Justice McLean; Chief Justice Taney and Mr. Justice Daniel 
dissenting and writing dissenting opinions. 

Judge McLean’s decision is a truly amazing piece of work 
strongly reminiscent of Mr. Justice Story at his worst. It must 
be remembered that Judge McLean was an able lawyer, but his 
ability as a lawyer was of the Story kind—although otherwise he 
was quite different from the famous Massachusetts jurist. By this 
we mean that instead of mastering his legal learning, he permitted 
his legal learning to overwhelm him, with the result that he could 
not free himself, as Marshall very often did, from the fetters his 
own legal learning imposed upon him; and he often could not see 
the real issues because of the obfuscations engendered by the legm 
tomes which he had occasion to consult in the preparation of his 
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opinions. Judge McLean's opinion in the Wheeling Bridge Case 
bears strong resemblance to Judge Story’s dissenting opinion in the 
Charles River Bridge Case, The reader will recall Judge Story’s 
pathetic appeals in that case to “principles over three hundred 
years old.” Judge McLean in the present case had no principles 
of such great antiquity to appeal to, but he at least could shut 
his eyes to the future. And he did. The salient points of his de¬ 
cision are contained in the following passages of his opinion; 

bridge constitutes a nuisance—says our 
learned jurist—^is ascertained by measurement. The height of the 
bridge, of the water, and of the chimneys of steamboats, are the 

principal facts to be ascertained. If the obstruction exists, it is a 
nuisance. . . . 

On the practicability and safety of lowering the chimneys 
a great number of witnesses were examined. And the commis¬ 
sioner says, although there was great conflict in the testimony as 
respects the danger to the limbs and lives of the passengers in the 
operation, yet, he says, when the facts sworn to are examined, there 
IS a decided preponderance against the safety of lowering the 

expense of lowering the chimneys, if prac¬ 
ticable and safe, would constitute no inconsiderable item.” 

There follow calculations showing that the annual expense of 
lowering the chimneys on the seven steamboats then plying on the 
Ohio River whose chimneys could not pass under the bridge with¬ 
out being lowered amounted to the aggregate sum of $5,598.60. 
And then Mr. Justice McLean proceeds to let the cat out of the 

bag namely, that he was an adherent of river traflSc as against 
railroad traffic—as follows: 

, , ^ vMucts must be thrown over the Ohio for the contem- 
P a ed railroads, and bridges for the accommodation of the nu- 

rising cities upon the banks of the river, it is of the 
irnportance that they should not be so built as materially 
commerce. If the obstructions which have been 
nli result from the Wheeling Bridge, are to be multi- 

a fhese crossways are needed, our beautiful rivers will, in 
hmxr ^^^re, be abandoned. An experience of forty years shows 
nrov^^ structure of steamboats, in the im- 

crM«^^k I'beir machinery, and the propelling power, to in- 

speed and the comfort of that mode of transportation, 
advan ^ reduction of expense. But if the limit of 

niovem^’ respect, has already been passed, and a retrograde 

ment 18 necessary, by rejecting the improvements recom- 
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mended by ingenuity and experience, we close our eyes to one 
great source of our prosperity. What would the West now have 
been if steam had not been introduced upon our rivers, and their 
navigation had not remained free? Without an outlet for the 
products of a prolific soil and the instruments of mechanical in¬ 
genuity, the country could have made but little advance.” 


At this point Judge McLean evidently realized that he was 
treading on dangerous ground in giving up his pseudo-legal argu¬ 
ment for an economic one. For even at that time it was already 
apparent that the railroads had the river steamboats beaten as a 
factor in the development of the economic resources of the coun¬ 
try. If the “beautiful rivers” and the not so beautiful river-traffic 
were to be saved, evidently arguments of a different sort had to be 
advanced. And so Mr. Justice McLean reverts again to the Story 
kind of legal argument, in the delicious manner of that jurist^s fa¬ 
mous three-centuries-old principles. 


“It is said—says Mr. Justice McLean in a passage immediately 
following upon the one just quoted—that the interest of commerce 
requires navigable waters to be crossed, and that in such a case the 
inquiry should be, whether the benefit conferred upon commerce 
by the cross route, is not greater than the injury done. In the case 
of The King v. Sir John Morris, 1 Barn. & Adol., 441, it was held, 
that the injury cannot be balanced against the benefits secumd. 
And in the case of The King v. George Henry Ward, 4 Ad. & El., 
384, it was held, where the jury found that an embankment com¬ 
plained of was a nuisance, but that the inconvenience was counter¬ 
balanced by the public benefit arising from the alteration, it 
amounted to a verdict of guilty.” ^ 


2 It is remarkable how careless even the ablest judges of the United States Su¬ 
preme Court may sometimes be in the citation of their authorities—not to speaK oi 
tile use they make of them. . • • * An 

Mr. Justice McLean’s statement, quoted in the text, is an instance m pc^t. A 
examination of the English cases will show that they have not the slightest 
cation to the problem under consideration in the Wheeling Bridge Case. But apa 
from that—that being the question of the use of these casefr—even the 
os to what was held is untrue—at least, in the first case mentioned, that of i «« 
King v. Sir John Aform. It is untrue that in that case it was held that the inju^ 
cannot be balanced against the benefits secured, as stated by Mr. Justice Mcl^an. 
We may, therefore, look at these cases a little closer—for they furnish an exo^en 
illustration of what courts and judges mean when they say that they are comp c 
by established principles of law to decide constitutional questions in 
At the outset it shoiUd be noted that the two cases cited were recent 
and the second one—the only one in which Mr. Justice McLean’s pnnciple 
said to have been applied at all—overruled another case which had been oe 
few years before the two cases cited by Mr. Justice McLean. The law on tw 
ject even in its own sphere was, therefore, in a state of flux. But no one com ^ 
that from the way Mr. Justice Mcl^an handles the subject. And now as 
cases, and what they decided. . . ... ^ 1 - 

In the first case, Sir John Morris, the owner of a coal mine, laid a pn^ 
way along a public road running from his coal mine to Swansea, a neignbonna 
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Chief Justice Taney, in his dissenting opinion, had no great 
difficulty in demolishing Mr. Justice McLean's legal as well as his 
economic arguments, for the learned Judge's law was no better 
than his economics, notwithstanding his citation of old cases. 
Neither the legal nor the economic argument is of any present 
interest; for, happily, Mr. Justice McLean was overruled by Con¬ 
gress, and the matter thus finally disposed of. But there are cer- 
t^n passages in Chief Justice Taney's opinion, as well as in the 
dissenting opinion of Mr. Justice Daniel, which still deserve 
perusal, for they go beyond the narrow limits of the case in which 
they were uttered, and are worth pondering over even now_per¬ 

haps particularly now, in view of the stupendous growth of the 
Judicial Power since the Wheeling Bndge Case was decided. 

After Chief Justice Taney had shown that even if the Court 
were cor rect in holding that the Wheeling Bridge was a nuisance. 


S'for' i be was ready to carry other people’s 

KrantpH tn ifo road was not laid in pursuance to any franchise 

Jn K But It was claimed that it came within a certain gen^l law 

feal Znt of the. use of public roads. It was this queTon the 

behaff oTsS JoL^orr^^V'^ argument the point was made on 

by the terms nf A® laying of this railroad was not covered 

not a nSce be^nt th^ he justified nevertheless, his railroad was 

venienc^O^v nf resulting therefrom overbalanced the incon- 

pomb-Srd TenderLn^ o^pmions in the matter discussed this 

“But it is Sh Chief Justice. And what he said was this: 

CTounHfi I ^ obstruction was created, it might be justified first on 

that if the thine statutes. On the first point it wm urged, 

the public than^it Sit furnishes upon the whole a greater convenience to 

doctrine to be sound whif-w’ indictment lies for a nuisance. Supposing that 
case? Here is f road prepared to say, how does it apply in this 

ence of 5*^ Swansea, and it is for the conveni- 

public road for sends coals there for sale, to make a railway along the 

Use this railwav whn will ^ waggons. It is said, indeed, that all persons may 

that they disioiJf L,!^ doing; but no man has a right to tell the public 

held, but th\Vthi nn^v not hold what Mr. Justice McLean says it 

equaUy S^that I"* And it is 

ment, waseuc? ^ the argu- 

like the Wheelina °uf *iny application to a case 

of the same nrivL^^iw involved in the second case was also 

^ may be tephS!?on« the statement of what was held in the 

that case will show *^Jinrport is entirely misleading. An examination of 

volved—wasnnf^ problem—even as to the private obstruction there in- 

the jury having ^“Pediinent would constitute a nuisance, but whether, 

additional statfm^J^'^®*?^®^- that the obstruction was a nuisance, the mere 

Poblio beneS the inconvenience was counter4)alanced by 

its verdipf ^iteration, could in any way detract from the force 

The leamS iiid^ ?i the case will show that it went off on a technicality, 

that the veH?Pf ° decided the case. Lord Denman, was evidently of the opinion 
veaienced hv ^ itself contained a finding that the public was incon- 

y ine mamtenance of the private obstruction in question. And since 
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it was not within the power of the Federal Courts to interfere in 
the matter, because of the absence of congressional legislation on 
the subject, he remarked; 

“In taking jurisdiction, as the law now stands, we must exer¬ 
cise a broad and undefinable discretion, without any certain and 
safe rule to guide us. And such a discretion, when men of science 
differ, when we are to consider the amount and value of trade, and 
the number of travelers on and across the stream, the interests of 
communities and states sometimes supposed to be conflicting, and 
the proper height and form of steamboat chimneys, such a dis¬ 
cretion appears to me much more appropriately to belong to the 
Legislature than to the Judiciary.” 

Mr. Justice Daniel commences his dissenting opinion with the 
following statement: 

“In entering upon the consideration of the case before us, the 
mind is at once impressed with the belief that there never has been, 
that there perhaps never can be brought before this tribunal, for 
its decision, a case of higher importance or of deeper interest than 
the present.” 

He then discusses the questions involved at some length, com¬ 
ing to the conclusion, as did Chief Justice Taney, that the Court 
was actually called upon to legislate, and he thereupon adds his 
protest to that oj the Chief Justice against the assumption by the 
Court of legislative powers. Only, as was his wont, he put his 
protest in somewhat stronger language. Said he: 

“I ask upon what foundation the courts of the United States, 
limited and circumscribed as they are by the Constitution, a^d by 
the laws which have created them and defined their jurisdiction, 


the public could only be inconvenienced if the balance was on the aide of mconvem- 
ence, the general verdict contradicted the statement—and since “the verdict was tn 
thing,” the statement ought to be disregarded. For he specifically held that a me 
“impediment” did not amount to a nuisance. 

Again it must be remembered that the obstruction involved in that 
purely private one, and Lord Denman had a perfect right to assume that if it ^ 
really of public convenience, there would have ^en some action by 
body legalizing it, and that it was not for the individual to decide on 
of the convenience. And since the public—represented by the jury—in ite omaw 
pacity found that the obstruction was a nuisance, the mere additions 
which might, in a certain sense, be considered the private opinion of the jur, 
could not detract from the formal verdict. This obscure case and 
decision of a purely private matter, in a country where any error of a q 
easily corrected by the legislature, is made, in this country, the basis of a ^ 

Court decision on a great constitutional question; and subsequentlj% ^ 

made the bsisis of an attempt to declare a law of Congress uncon^tutionai. 
it is by sheer accident aud great good fortime that the country has escapea 
appalling consequences of that decision. 
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c^, upon any speculations of public policy, assume to themselves 
the authority and functions of the Legislative Department of the 
government, alone clothed with those functions by the Constitu¬ 
tion and laws, and undertake, of their mere will, to supply the 
omissions of that department? Is it either in the language of 
mory of the Constitution, that this court shall exercise such an 
auxitmry or ratf^r guardian and paramount authority? Cannot 

Department of the government be intrusted with 
the fulfillment of its peculiar duties? Such an act as this court 
has been called upon to perform; such an act as it has just an¬ 
nounced ^ its own, is, in my opinion, virtually an act of legisla¬ 
tion, or, in stricter propriety (I say it not in an offensive sense), 
an act of usurpation. 


^ Mr. Justice Daniel then takes this fling at the logic of the ma¬ 
jority of the Court as expressed in Mr. Justice McLean’s opinion: 

possibly be logic, irrefragable logic; and the failure to 
comprehend its consistency may arise from the infirmity of my own 

^ cannot help suspecting, that an acumen, far 
which I will lay claim, would be puzzled to 
^concile tbs process with the laws of induction, as prescribed by 
Watts, by Duncan, or by Karnes.” 


V respects to the learned ex-Chancellor of New 

ork, showing that the Commissioner’s procedure “betrays a bias 
however honest” in favor of the river-traffic side of the contro¬ 
versy After these preliminaries he proceeds to examine the entire 
aw of the subject, citing numerous decisions, some of them at 
east as old as those cited by Mr. Justice McLean—all of which 
^d him to the conclusion that the majority of the Court was as 

ong on the law as it was wrong in its economics. He then con¬ 
cludes his opinion as follows: 


ritorv ^^^onwealth of Virginia, within whose ter- 

authnri- 7 o^ jur^diction the Wheeling Bridge has been erected, has 
Unitpri < 5 + approved the erection of that bridge; and the 
been pretext of whose authority this suit has 

and dn 2^1- of theirs forbidden its erection, 

best claim to have it abated; my opinion, upon the 

of thp 1 • bring to this case, is, that the bill 

and fmrn should be dismissed. From these convictions, 

Portanpoentertain of the almost incalculable im- 
f find ^ decision of the majority of the court in this case, 

yseii constrained solenmly to dissent from that decision.” 

State Jdonths after this decision was rendered, the United 

under the pretext of whose authority this suit has been 



440 


GOVERNMENT BY JUDICIARY 


instituted”—to quote Mr. Justice Daniel—acting through Con¬ 
gress, decided that the Wheeling Bridge which the United States 
Supreme Court had so solemnly declared to be a public nuisance 
was in fact a public benefit, and legalized its continuance in the 
form in which it was constructed. And the United States Supreme 
Court subsequently upheld the constitutionality of this act of 
Congress on the theory that Congress had ample power under the 
Constitution to regulate the navigation of the Ohio River, and 
therefore to declare what is and what is not such an obstruction 
to its navigation as to constitute a public nuisance. 

This unique case had a curious aftermath—which is still in¬ 
teresting in many respects, and is therefore worth noticing here. 
The decision of the Supreme Court was rendered in February, 
1852, and a formal decree embod 3 dng its terms was entered in 
May following. In August of the same year Congress passed the 
law already referred to, which annulled the effect of the decision. 
This law went into effect on August 31, 1852, and its important 
provisions were as follows: 

“That the bridges across the Ohio River at Wheeling, in the 
State of Virginia, and at Bridgeport, in the State of Ohio, abutting 
on Zane^s Island, in said river, are hereby declared to be lawful 
structures, in their present position and elevation, and shall be 
so held and taken to be, anything in any law or laws of the United 
States to the contrary, notwithstanding. 

“That the said bridges are declared to be and are established 
post roads for the passage of the mails of the United States, and 
that the Wheeling and Belmont Bridge Company are authorized 
to have and maintain their said bridges at their present site ana 
elevation; and the officers and crews of all vessels and boats navi¬ 
gating said river are required to regulate the use of their said ves¬ 
sels and boats and of any pipes or chimneys belonging thereto, so 
as not to interfere with the elevation and construction of said 
bridges.” 

The partisans of river traffic, and particularly the citizens of 
Pittsburgh, and other Pennsylvanians, who thought that their 
interests were adversely affected by this legislation, raised the ciy 
that Congress had attempted to overrule a decision of the Unite 
States Supreme Court—conveniently overlooking the fact that 
the decision of the Supreme Court itself was based on the assump¬ 
tion that Congress had exclusive power to regulate the traffic on 
the Ohio River, which, of course, included the power to dec o 
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what is and what is not an interference with the traffic. Under 
cover of the cry of unconstitutionality of this Act of Congress, an 
attempt was made to execute the decree of the Supreme Court 
directing the abatement of the alleged nuisance—that is, the re- 
moval of the bridge—notwithstanding the Act of Congress, but it 
seems that no judge of the Supreme Court could be induced to 
thus challenge the power of Congress. While efforts were being 
made in that direction, the bridge was destroyed by an accident. 
The bridge company thereupon immediately set about construct¬ 
ing a new bridge designed practically as was the old one, disre¬ 
garding the decision of the Supreme Court in reliance upon the 
Act of Congre^. This situation was thought to present a favor¬ 
able opportunity by the enemies of the bridge, and they made 
application to Justice Grier of the Supreme Court, who was a 
native of Pennsylvania and resident of Pittsburgh, for an injunc¬ 
tion restraining the bridge company from re-erecting the bridge. 
Justice Grier issued an order to show cause, directing the Bridge 
Company to show cause before him why it should not be restrained 
from erecting a new bridge in violation of the decision of the 
United States Supreme Court. It seems that Judge Grier saw a 
practical difference—although he would have been hard put to it 
to fmd a legal distinction—between ordering the demolition of 
me bridge after Congress had declared it to be a legal structure 
and issuing an injunction restraining the Bridge Company from 

after it had been destroyed by the elements, 
ine Bridge Company lightened Judge Grier’s task by disregarding 
me order to show cause, and refusing to appear and defend. Judge 
Tier thereupon issued the injunction prayed for by the oppo- 
^lents of the Bridge Company. But the Bridge Company defied 
Us ice Grier’s injunction, and proceeded with the erection of the 
^1 ge. The new phase of this litigation came to a head when the 
opponents of the bridge made a motion to punish the Bridge Com¬ 
pany for contempt of Court for violating Justice Grier’s injunc- 
lon. This motion brought up the entire question: the constitu- 
lona ity of the Act of Congress and its effect upon the judgment 
e Supreme Court, as well as the propriety of Justice Grier’s 

liability of the Bridge Company to punishment 
contempt for its violation. 

of the case was argued in the United States Su- 
cuie Court on December 15, 1855, and the decision was rendered 
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on April 21, 1856. The decision upheld the constitutionality of 
the law by a vote of six to three—Judges McLean, Wa 3 aie and 
Grier dissenting. The majority which held the Act of Congress 
constitutional also held the injunction made by Justice Grier im¬ 
proper, and it was dissolved. But two of the members of the 
majority, Judges Nelson and Curtis, were of the opinion that the 
defendant company should be punished for contempt of court, 
notwithstanding the fact that the Act of Congress was constitu¬ 
tional and that Justice Grier^s injunction was improperly issued. 
And the Bridge Company was only saved from actually being 
punished for disobeying an invalid injunction in reliance on a 
valid act of Congress by the fact that Judge McLean, who deliv¬ 
ered the original opinion of the Court which necessitated the act 
of Congress and who now delivered the chief dissenting opinion, 
could not see the propriety of punishing the Bridge Company fcr 
disobeying an illegal injunction. He therefore voted against the 
punishment of the Bridge Company for contempt, although he 
held that the act of Congress was unconstitutional and Justice 
Grier^s injunction valid and binding. This situation as to the 
curious position of Judges Nelson and Curtis on the one hand, and 
Judge McLean on the other, is still of great interest in connec¬ 
tion with the problem of injunctions and contempt of court for 
violation thereof—^a subject which is not only ever present, but 
of increasing importance. It is not, however, directly connected 
with our subject, so we shall not go into it. What is, however, of 
direct importance to us, and should be noticed here, is the fact 
that this is the first case prior to the Dred Scott Case in which 
judges of the United States Supreme Court actually voted to de¬ 
clare an act of Congress unconstitutional. The act in question 
was not, however, a general law, but in the nature of a private 
act; and the reason given by the judges for holding the act un¬ 
constitutional was not the general one involved in declaring laws 
unconstitutional but the special one that the act was an attempt 
to override a specific decision of the Supreme Court, and, was, 
therefore, not really an act of legislation but an attempt on the 
part of Congress to exercise judicial functions. The substance of 
the decision in the case (Pennsylvania v. The Wheeling and BeU 
mont Bridge Company; 18 Howard, 421) is thus summarized m 
the oflficial reporter's headnote: 
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Congress, that a certain bridge across the Ohio 
River IS declared to be a lawful structure, and shall be so held 
and taken to be, anything in the laws of the United States to the 
contrary notwithstanding,^ supersedes the effect and operation of 
tne decree of the court previously rendered, declaring it an ob¬ 
struction to navigation and directing its removal. 

^ Confess cannot annul a judgment of the court upon the 
private rights of parties, but can one founded on the unlawful 

interference with the enjoyment of a public right which is under 
the regulation of Congress.” 


The decision in this case again clearly brought out the fact that 
whatever attempts may have been made to refer the decision to 
legal principles to clothe it in legal terms, the real point was an 
economic one, or a political one based upon economic considera¬ 
tions. It will be recalled that Mr. Justice McLean’s opinion in 
the main case was based on the proposition that Congress had the 
sole regulation of commerce on the Ohio River, and that therefore 
any interference with the navigation of the river without authority 
of Congress was^ an obstruction of its free navigation and there- 
ore a public nuisance. When Congress, however, passed the Act 
0 August 31, 1852, it would seem that there was no room for 
urther argument, and aU of the judges should have agreed that 
the stmcture was a lawful one. But three of the judges persisted 
in declaring the bridge to be a nuisance, and Mr. Justice McLean 
wrote a long and involved opinion trying to find a new legal 
reason in support of his old economic views. That the real mov- 
force was economic is demonstrated in the following passage 
trom his dissenting opinion in the second Wheeling Bridge Case, 
w ich clearly would have no room in his opinion if it were a purely 

egal one. This passage gives away the real motive force behind 
his decision: 


pqf principle involved in this case—says he—is of the deep- 

and u r® u ® commerce of the West. The Mississippi River 
thA nr/f tributaries, water a country unsurpassed, if equalled, in 
^ and fertility. But if the obstruction of the 

shoii bridge may be repeated wherever the crossing public 
mprAA build a bridge, one third of the internal cora- 

surK o will be materially obstructed. The injury of 

thppA would be very limited in the Atlantic States, as 

thp aKu ^ short, and navigation is generally limited to 

strupfi ^ u Wheeling bridge be a legal 

nre, hundreds of bridges on the same principle may be 
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thrown over the Mississippi and its navigable tributaries, to the 
great and remediless injury of western commerce.” 

Mr. Justice Daniel took the occasion to write another one of 
his very interesting opinions, this time a concurring one. It seems 
that he was not satisfied with the opinion delivered on behalf of 
the majority by Mr. Justice Nelson, which was rather colorless. 
He, therefore, took occasion to express his own views on the 
entire controversy, which included some very suggestive remarks 
as to the action of Mr. Justice Grier in issuing the injunction at¬ 
tempting to carry out the original decree of the Court in the face 
of the act of Congress superseding it. He introduces his opinion 
with the following remarks: 

“In the decision of the court dissolving the injunction and 
refusing the coercive measures asked for in this case, I entirely 
concur. But as in the argument by which the court have pro¬ 
ceeded to their conclusions, important questions of constitutional 
law appear to me to have been, some of them, passed over with¬ 
out consideration, and others inaccurately expounded, convictions 
of duty impel me to express my own interpretation of those 
questions.” 

He refers disapprovingly to the very manner in which the 
Supreme Court originally assumed jurisdiction of the case, saying: 

“When the controversy now revived before us, was, in January, 
1850, for the first time brought to our attention, there suggested 
themselves to my mind serious difl&culties with respect both to the 
authority and the mode by which it was attempted to place that 
controversy within the cognizance of this tribunal.” 

He then proceeds to summarize his views of Mr. Justice 
Grier’s injunction-order in the following forceful language: 

“This mandate, therefore, was itself a palpable violation of 
the decree of this court, and of rights reserved to the defendants 
by that decree—rights which they twice evinced their readiness to 
vindicate before this court, in opposition to the reiterated, but 
subsequently abandoned, attempts by the complainant to assail 
them.” 

And he winds up his opinion by summarizing the legal prob¬ 
lems involved in the present case, but including the unavoidable 
allusion to the economic forces behind the legal fencing. The 
concluding passages, which we shall quote at length, are as follows. 



RIVERS VERSUS RAILROADS 445 

“Against the effect of these very explicit enactments, it has 
been contended that they are void, because, as it is said, they 
reverse a decision of this court, wliich Congress has no power to 
do. In answer to this argument, it may be conceded that the po¬ 
sition assumed by it might be true with reference to the adjust¬ 
ment or security of private rights vested under previously existing 
laws or adjudications; but such a position is wholly inapplicable 
to me^ures of public policy falling appropriately within the 
legislative competency, and much less can it have any influence to 
w^arrant in any other department of the government the exercise 
01 powers vested exclusively in the national Legislature. 

It is inipossible to read either the original or the modified 
decree, by the majority of the court in this cause, without per¬ 
ceiving that both these decrees, as well as the entire argument in 
support of them, were based upon the single assumption that the 
erection of the suspension bridge at Wheeling was an interference 
with the right to regulate commerce vested in Congress by the 
constitution. It is equally manifest, from the arguments and 
opinions of the minority of the court, that the right in Congress to 
regulate commerce is not only conceded by the minority, but the 
exciusivpess of that power in Congress is insisted upon. These 
later opinions maintain the doctrine that Congress alone are com¬ 
petent to exercise this right or power, and can neither be controlled 
nor anticipated with respect to it by the Judicial Department, 
upon any fancied necessity, nor upon any supposed neglect, or 
omission or incompetency, which the latter may impute to Con¬ 
gress, and may imagine the Judicial Department called upon to 
remedy. 

x essentially, nay, explicitly, the di- 

^ existing in the opinions of the majority and minority of 
the judges, as declared in this case. 

have, by statute already referred to, undertaken to 

invn f !. • so far as the matters 

controversy are concerned. And who shall ques- 

jimr this? Does it belong to this court, under 

u ®^^use of the Constitution, or of any statute, to as- 
of superiority? Congress have ordained that the vehicles 

Ohio, the steamboats, shall so graduate the 
6 01 their chimneys as not to interfere with the bridges at 

havA ff’ ^ existing at the date of the Statute. By this they 
invfloi declared that these bridges are deemed by them no 

enPA ef the power or the policy of Congress with refer- 

thiH commerce of the Ohio River. They have regulated 

Darti^^^^ scale by them conceived to be just and im- 
h_with reference to that commerce which pursues the course 

which traverses its channel, and is broadly 
diffused through the country. 
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‘‘They have, at the same time, by what they have done, se¬ 
cured to the government, and to the public at large, the essential 
advantage of a safe and certain transit over the Ohio—an advan¬ 
tage which, previously to the erection of the Wheeling bridge, was 
greatly desired but never attained. 

“In what has been done by Congress, I can have no doubt that 
they have acted wisely, justly, and strictly within their constitu¬ 
tional competency. By their action they have completely over¬ 
thrown every foundation upon which the decrees of this court, the 
orders of the circuit judge, and every motion purporting to be 
based upon these or either of them, could rest. I am, therefore, 
of the opinion that each and every motion submitted by the coin- 
plainant under color of the decrees heretofore pronounced in this 
cause, or of the injunction awarded by the Judge of the Circuit 
Court, should be overruled; that the injunction awarded as afore¬ 
said should be dissolved, and the bill praying for that injunction 
should be dismissed; and that in each instance the defendants 
should be decreed their costs.” 

It is perhaps fortunate for the country that this momentous 
economic problem arose at a time when the Judicial Power was 
not what it is now, and when both in Congress and on the Bench 
men could be found who, perhaps for varying reasons, were ready 
to defy the onward march of the Judicial Power. And it is a mat¬ 
ter of interesting speculation, and of no little concern, as to what 
would be the outcome of such a contest, and its possible conse¬ 
quences, if such a contest were to arise today—when the legal 
profession at least seems to be ready to sacrifice everything on the 
altar of the Judicial Power. 



CHAPTER XVIII 


THE MEANING OF THE CONSTITUTION 

J USTICE HARLAN, in his dissenting opinion in Downea 
V. Bidwell, to be discussed at some length in the further 
course of this work, said, with great emphasis: ^‘The 
meaning of the Constitution cannot depend upon accidental 
circumstances arising out of the products of other countries, or of 
this country.” And other members of the Supreme Court, as 
well M the Court as a whole, have repeatedly declared that the 
meaning of the Constitution is unchangeable. Indeed, this is the 
foundation upon which the entire structure of the Judicial Power 
IS built. But an examination of our judicial history will show 
that no statement with respect to our government is less war¬ 
ranted, or less able to stand the test of careful scrutiny. This 
test is, however, of so complicated and arduous a nature, requiring 
as it does a close study of our entire judicial history, that but few 
are able to apply it for themselves; with the result that we are 
m this respect dependent more or less on what may be called ‘'ex¬ 
pert testimony.” And expert testimony is both rare and inac¬ 
cessible to the lay reader. Hence the erroneous notions on the 
subject which are generally prevalent. 

^ But there is one incident in our judicial history which strik- 
^^^y illustrates the error—to put it mildly—of this assertion; 
and which furnishes the proof in a manner which does not require 
echnical equipment for its understanding. This incident occurred 

th^T^ period now under consideration, and is contained in 
e last of the seven cases referred to above. We shall therefore 
iscuss this case at some length, even though it does not concern 
J directly with the problem of judicial supervision over the 
egidative department, which is our special concern. 

A ^ ^^^6rs have ever heard of the case of Genesee Chief v. 

N companion, Jackson v. Steamboat Magnolia. 

cedless to say, few laymen have ever heard of these cases. The 
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ordinary histories do not refer to them. And even the special his¬ 
torians do not make any particular fuss over them, if they men¬ 
tion them at all. But they have played quite an important part 
in our constitutional history, and therefore in the history of the 
development of our country. And there are few cases which 
better illustrate the question of the “meaning” of the Constitu¬ 
tion, and therefore, indirectly, the real meaning of the Judicial 
Power, which means of our real government. 

The first of these cases was decided in 1851, and its full title is 
The Propeller Genesee Chief et al. v. Fitzhugh et al. (12 Howard, 
443). The constitutional principle decided in the case, as stated 
by the official court reporter, is, that “the admiralty and maritime 
jurisdiction granted to the Federal Government by the Constitu¬ 
tion of the United States is not limited to tide waters, but extends 
to all public navigable lakes and rivers, where commerce is carried 
on between different states, or with a foreign nation.” And the 
special point decided was that cases involving accidents on inland 
waters are cognizable in the Federal courts. 

To us of the present day, who are used to all kinds of suits 
being brought in the Federal courts, including those involving 
such purely local questions as whether a street railway in a certain 
city should charge a five-cent or a seven-cent fare, the question of 
what kinds, of actions are cognizable in the Federal courts seems 
of little constitutional importance. Like the gentleman in Mo- 
liere^s famous comedy, who was startled to hear that he had been 
speaking prose for forty years, we may be startled to find that we 
have been speaking a special Federal language for about the same 
length of time, but that there are other forms of speech, and that 
there was a time when ordinary actions were not usually tried m 
Federal courts—when to try a case in a Federal court was the 
unusual rather than the ordinary thing. We have spoken the 
Federal language top long to feel that there is anything strange 
about it; but there was a time when it was a strange language to 
the average American. A sacred tongue, perhaps, but not a 
tongue to be used every day in the common and ordinary pursuits 
of life. 

This particular question of the admiralty jurisdiction of the 
Federal courts had been decided adversely to the power o 
those courts by a series of cases decided by the United States Su¬ 
preme Court itself in the early part of the nineteenth century, 
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when Marshall was the presiding genius and Story the legal ex¬ 
pert of that Court. The last of these adjudications was in the 
case of The Steamboat Thomas Jefferson, decided in 1825, (10 
Wheaton, 428). The decision in the Genesee Chief Case there¬ 
fore came as a surprise to the profession and the community, and 
was the result of a serious struggle within the Supreme Court it¬ 
self, and the defeated party within that Court did not give up the 
fight after this first defeat, but resumed the struggle when the 
question was again presented in 1858 in Jackson v. Steamboat 
Magnolia, (20 Howard, p. 296) 

In the Genesee Chief Case Chief Justice Taney wrote the 
prevailmg opinion, and his reasoning is extremely interesting, as 
showing what that able jurist and statesman thought on the 
subject of the meaning of the Constitution of the United States. 
We shall therefore quote Hberally from his opinion. Said he: 


The proceeding is in rem, and in substance as well as in form 
a proceeding in admiralty. It was instituted under the Act of 
February 26th, 1845 (5 Stat. at Large, 726), extending the juris- 
aiction ot the District Courts to certain cases upon the lakes and 
navigable waters connecting the same. The District Court de- 

libelants, and the decision was affirmed in the 
been^tal^n^^^' last-mentioned decree this appeal has 

however, we can look into the merits of the dispute 

jurisdiction which meets us at the threshold. 

JCongress was passed, under which these proceed- 

serious doubts were entertained of its constitu- 

f j language and decision of this court, whenever a 

imnll jurisdiction had come before it, seemed to 

Constitution of the United States, the juris- 

dpfiwVK waters. Yet the conviction that this 

odmiraZiy powers was narrower than the Constitu- 

Growing stronger every day with the 

pm qJw commerce on the lakes and navigable rivers of the west- 

of difficulties which the language and decisions 

watpro thrown in the way, of extending it to these 

tion PAiii Perhaps led to the inquiry whether the law in ques- 

to rp(Ti,^i+ supported under the power granted to Congress 

a commerce. This proposition has been maintained in 

of thfK jurisdiction, law, and practice of the courts 

entitlpfi + States in admiralty and maritime causes, which is 

thft firm respect, and the same ground has been taken in 

Tne ar^inent of the case before us. 

tie law, however, contains no regulations of commerce; nor 



450 


GOVERNMENT BY JUDICIARY 


any provision in relation to shipping and navigation on the lakes. 
It merely confers a new jurisdiction on the District Courts; and 
this is its only object and purpose. . . . 

“Indeed, it would be inconsistent with the plain and ordinary 
meaning of words, to call a law defining the jurisdiction of certain 
courts of the United States a regulation of commerce. . . . 

“And the limits fixed by the Constitution to the judicial 
authority of the courts of the United States, would form an in¬ 
superable objection to this law, if its validity depended upon 
the commercial powers. . . . 

“But if the admiralty jurisdiction is confined to tide water, the 
courts of the United States can exercise over the waters in ques¬ 
tion nothing more than ordinary jurisdiction in cases at common 
law and equity. And in cases of this description they have no 
jurisdiction, if the parties are citizens of the same state. This 
being an express limitation in the grant of judicial power, no Act 
of Congress can enlarge it. And if the validity of the Act of 1845 
depended upon the power to regulate commerce, it would be un¬ 
constitutional, and could confer no authority on the District 
Courts. 

“If this law, therefore, is constitutional, it must be supported 
on the ground that the lakes and navigable waters connecting 
them are within the scope of admiralty and maritime jurisdiction, 
as known and understood in the United States when the Consti- 
tution was adopted, 

“If the meaning of these terms was now for the first time 
brought before this court for consideration, there could, we think, 
be no hesitation in saying that the lakes and their connecting 
waters were embraced in them. These lakes are in truth inland 
seas. Different states border on them on one side, and a foreign 
nation on the other. A great and growing commerce is carried on 
upon them between different states and a foreign nation, which is 
subject to all the incidents and hazards that attend commerce 
on the ocean. Hostile fleets have encountered on them, and prizes 
been made; and every reason which existed for the grant of ad¬ 
miralty jurisdiction to the general government on the Atlantic 
seas, applies with equal force to the lakes. There is an equal 
necessity for the instance and for the prize power of the Admiralty 
Court to administer international law, and if the one cannot be 
established, neither can the other. ... 

“The only objection made to this jurisdiction is that there is 
no tide in the lakes or the waters connecting them; and it is said 
that the admiralty and maritime jurisdiction, as known and un¬ 
derstood in England and this country at the time the Constitution 
was adopted, was confined to the ebb and flow of the tide. 

“Now, there is certainly nothing in the ebb and flow of the 
tide that makes the waters peculiarly suitable for admiralty juns- 
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diction, nor anything in the absence of a tide that renders it unfit. 
If it is a public navigable water, on which commerce is carried on 
between different states or nations, the reason for the jurisdiction 
is precisely the same. And if a distinction is made on that ac¬ 
count, it is merely arbitrary, without any foundation in reason; 
and, indeed, would seem to be inconsistent with it. 

“In England, undoubtedly, the writers upon the subject, and 
the decisions in its courts of admiralty, always speak of the juris¬ 
diction as confined to tide water. And this definition in England 
was a sound and reasonable one, because there was no navigable 
stream in the country beyond the ebb and flow of the tide; nor 
any place where a port could be established to carry on trade with 
a foreign nation, and where vessels could enter or depart with 
cargoes. In England, therefore, tide w^ater and navigable water 
are synonymous terms, and tide water, with a few sniall and un¬ 
important exceptions, meant nothing more than public rivers, as 
contradistinguished from private ones; and they took the ebb 
and flow of the tide as the test, because it was a convenient one, 
and more easily determined the character of the river. Hence the 
established doctrine in England, that the admiralty jurisdiction is 
confined to the ebb and flow of the tide. In other words, it is 
confined to public navigable waters. 

“At the time the Constitution of the United States was 
adopted, and our courts of admiralty went into operation, the 
definition which had been adopted in England was equally proper 
here. In the old thirteen States the far greater part of the navi¬ 
gable waters are tide waters. And in the states which were at 
that period in any degree commercial, and where courts of ad¬ 
miralty were called on to exercise their jurisdiction, every public 
river was tide water to the head of navigation. And, indeed, until 
the discovery of steamboats, there could be nothing like foreign 
commerce upon waters with an unchanging current resisting the 
upward passage. The courts of the United States, therefore, 
naturally adopted the English mode of defining a public river, 
and consequently the boundary of admiralty jurisdiction. It 
measured it by tide water. And that definition having found its 
way into our courts, became, after a time, the familiar mode of 
describing a public river, and w’as repeated as cases occurred, 
without particularly examining whether it was as universally 
applicable in this country as it was in England. If there were no 
wafers in the United States which are public, as contradistm- 
guished from private, except where there is tide, then unque^ 
tionably here as well as in England, tide water rnust be the limit 
pf admiralty power. And as the English definition was adopted 
^ our courts, and constantly used in judicial proceedings and 
forms of pleading, borrowed from England, the public character 
of the river was in process of time lost sight of, and the junsdic- 
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tion of the admiralty treated as if it was limited by the tide. The 
description of a public navigable river was substituted in the 
place of the thing intended to be described. And under^ the 
natural influence of precedents and established forms, a definition 
originally correct was adhered to and acted on, after it had ceased, 
from a change in circumstances, to be the true description of pub¬ 
lic waters. It was under the influence of these precedents and this 
usage, that the case of The Thomas Jefferson^ 10 Wheat., 428, 
decided in this court; and the jurisdiction of the courts of ad¬ 
miralty of the United States declared to be limited to the ebb and 
flow of the tide. The Steamboat Orleans v. Phoebus, 11 Pet., 175, 
afterwards followed this case, merely as a point decided. 

*Tt is the decision in the case of The Thomas Jefferson which 
mainly embarrasses the court in the present inquiry. We are 
sensible of the great weight to which it is entitled. But at the 
same time we are convinced that, if we follow it, we follow an 
erroneous decision into which the court fell, when the great im¬ 
portance of the question as it now presents itself could not be 
foreseen; and the subject did not therefore receive that deliber^e 
consideration which at this time would have been given to it by 
the eminent man who presided here when that case was decided. 
For the decision was made in 1825, when the commerce on the 
rivers of the west and on the lakes was in its infancy, and of 
little importance, and but little regarded compared with that of 
the present day. ... . . 

*Tt is evident that a definition that would at this day limif 
public rivers in this country to tide-water rivers is utterly m- 
admissible. We have thousands of miles of public navigable 
water, including lakes and rivers in which there is no tide. And 
certainly there can be no reason for admiralty power over a public 
tide water, which does not apply with equal force to any ® 
public water used for commercial purposes and foreign trade. The 
lakes and the waters connecting them are undoubtedly public 
waters; and we think are within the grant of admiralty and mari¬ 
time jurisdiction in the Constitution of the United States.” 

There can be little doubt that, from the point of view of states¬ 
manship, the argument of the great Chief Justice is unanswerable. 
The only difficulty is that statesmanship is a question of politics 
and not of law. It will be recalled that Mr. Gerry, one of the 
Framers who is usually cited by upholders of the judicial review 
as one of those who intended to put the Judicial Power into the 
Constitution, expressly objected to the judges being statesmen, 
considering that the functions of judge and statesman are m* 
compatible. And the question here presented, at least from ® 
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official point of view, was not, whether from the point of view of 
statesmanship the Federal admiralty courts should have cogniz¬ 
ance of cases occurring on the inland water ways of the country, 
but, whether the admiralty courts of the United States had such 
power, i.e.f whether that power had been granted in the Constitu¬ 
tion. And on the latter point there could be no question but that 
the answer must be in the negative. 

Indeed, Chief Justice Taney admits the point himself when he 
says that at the time of the adoption of the United States Consti¬ 
tution maritime or admiralty jurisdiction, as understood in this 
country, was limited to tide waters. That this understanding was 
too narrow for the circumstances of life upon this continent as 
they developed subsequent to the adoption of the Constitution 
is entirely beyond the point. According to the Chief Justice him- 
^If, there is no question that the narrower meaning of admiralty 
jurisdiction was the accepted one at the time of the adoption of 
the Constitution. It was, in fact, the only one known to the 
Framers of the Constitution. It was the only one with which 
they were familiar from English history, and it was the only one 
with which this new world was familiar, as the conditions of the 
th^teen colonies were in this respect a duplication of those pre¬ 
vailing in England. There can, therefore, be no doubt that when 
the Framers spoke of admiralty jurisdiction in connection with 
the Federal courts they had in mind the only admiralty jurisdic¬ 
tion known to them. Hence, this is the only admiralty jurisdiction 
which they could have granted to the Federal courts. 

The arguments of the Chief Justice for the extension admiralty 
jurisdiction were assuredly very cogent, and if addressed to states¬ 
men they were indubitably valid and of very great weight. And 
1 we were unfettered by a constitutional theory which seeks to 
perpetuate the congealed wisdom of 1787, it would be permissible 
or either legislature or courts to be guided in this matter by 
reasons of statesmanship, and then Chief Justice Taney's argu- 
rnoiits would be decisive. Unfortunately, according to our official 
oory^ we do not live under such a government. According to our 
^ oial theory, the hands of the people and of the statesmen who 
represent them are tied in such matters by the views of the sub¬ 
ject held by the Framers of the Constitution. And the Supreme 
ourt has held again and again, when the action of our statesmen 
were up for review, that it is the opinion of the Framers of the 
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Constitution in 1787 that counts in such matters and not the 
present-day opinion of the people or their statesmen. 

This official theory was well stated by Mr. Justice Harlan in 
Dovmes v. Bid-well when he said that the meaning of the Consti¬ 
tution cannot depend upon the accident of production in some 
foreign countries, or in this country. According to this theory, the 
meaning of the Constitution is the meaning put into it in 1787. 
Clearly, to paraphrase Mr. Justice Harlan, the accident of the 
growth of our country and the expansion of our commerce so as to 
include commerce on the Great Lakes and the navigable rivers of 
the West could not change the meaning of the Constitution as it 
comes from the hands of its Framers. 

This is the point of view taken by Mr. Justice Daniel in his 
dissenting opinion in the Genesee Chief Case, Said he: 


“It is admitted that by the decisions in England, the jurisdic¬ 
tion of the admiralty did not reach infra corpus comitatus, 
was limited to the ebb and flow of the tide; and it is atoitted 
that by the previous decisions of this court the like limitations 
were imposed on the jurisdiction of the admiralty in this country; 
and even this limitation, imposed by former decisions of this tri¬ 
bunal, it is obvious, allowed of some encroachment upon the com¬ 
mon law jurisdiction, in so far as the ebb and flow of the tide 
might bring the asserted power of the court infra fauces terrae,^ 
infra corpus comitatus. But even this encroachment is not sum- 
cient to satisfy the aspirations of the jurisdiction, now for the 
first time asserted; for now it is insisted that any waters, how¬ 
ever they may be within the body of a state or county, are the 
peculiar province of the admiralty power; and although it is 
admitted that the power was once clearly understood as being 
limited to the ebb and flow of the tide, yet now, without there 
having been engrafted any new provision on the Constit-ationj 
without the alteration of one letter of that instrument, designed 
to be the charter of all federal power, the jurisdiction of the a^ 
miralty is to be measured by miles, and by the extent of territory 
which may have been subsequently acquired; a much lep natura 
standard, surely, than the nature and character of the element to 
which the achniralty is peculiarly adapted, and to which it o;^ 
its origin; that the Constitution may, nay must be altered y 
the same process, and must be enlarged, not b-y amendment 
the modes provided, but according to the opinions of the ju 
ciary, entertained upon their views of expediency and yj 

My opinions may be deemed to be contracted and j ? 
suited to the day in which we live, but they are founded p 
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deliberate conviction as to the nature and objects of limited gov¬ 
ernment, and by myself at least cannot be disregarded; and I 
least the consolation—no small one it must be admitted 
-^f the support of Marshall, Kent, and Story in any error I may 
nave committed. I cannot construe the Constitution either by 
mere geographical considerations; cannot stretch nor contract it 

in order to adapt it to such limits, but must interpret it by ray 

solemn convictions of the meaning of its terms, and by what is 

believed to have been the understanding of those by whom it has 
been formed” 


In the case of Jackson v. Steamboat Magnolia the prevailing 

opinion was written by Mr. Justice Grier. It is in general merely 

a repetition of Chief Justice Taney’s argument in the Genesee Chief 
Case, 

Mr. Justice McLean wrote a concurring opinion, from which 

we quote the following passages as worthy of notice in our con¬ 
nection : 


T, J^*'isdiction—says he—was limited in England to the 

f ° of the tide, as their rivers were navigable only as 

tide flowed. And as in this country the rivers falling 
into the Atlantic were not navigable above tide-water, the same 
uie was applied. And when the question of jurisdiction was 
nA regard to our western rivers, the same rule was 

opted, when there was no reason for its restriction to tide- 
a er, as m the rivers of the Atlantic. And this shows that the 
oat learned and able judges may, from the force of precedent, 
PP V an established rule where the reason or necessity on which 
founded fails, ... 

sion ®^^Sular, that while the English Admiralty, by its exten- 
own’ placed substantially upon the same basis as our 

- * should be denounced as having a dangerous tendency 

nuJli institutions, and a desire expressed to 

TYiio enlightened rules of the civil law, and follow the 

misconstrued Statutes of Richard IL 

^ charms, as it is rarely found in the common 
is not bwt it may be doubted whether wisdom 

ress frequently found in experience and the gradual prog- 

of : affairs; and this is especially the case in all systems 

which are matured by the progress of human 
We sh ^ common, chancery, or admiralty law, 

to hi more instructed by stud3dng its present adaptations 

concerns, than to trace it back to its beginnings. Ev- 
y e IS more interested and delighted to look upon the majestic 
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and flowing river, than by following its current upwards until it 
becomes lost in its mountain rivulets/’^ 


Mr. Justice Daniel again wrote a very vigorous dissenting 
opinion, and so did Mr. Justice Campbell. The minority of the 
court was even more strenuous now than when the Genesee Case 
was decided—a rather unusual phenomenon in judicial history, 
as the opposition of the minority usually lessens with the passing 
of time. Mr. Justice Daniel begins his opinion with a solemn 
protest, saying: 

“Against the opinion of the court in this cause, and the doc¬ 
trines assumed in its support, I jeel constrained solemnly to pro¬ 


test 

“If in the results which have heretofore attended repeated ef¬ 
forts on my part to assert what are regarded both as the 
authority of the Constitution and the venerable dictates 
law were to be sought the incentive to this^ remonstrance, tins 
act might appear to be without motive; for it cannot 
that to earnest and successive remonstrances have succeeded sti 
wider departures from restrictions previously recognized, 
the case before us every limit upon power, save those which ;woi- 
■cial discretion or the propensity of the court may think 
to impose, is now cast aside. But it is felt that in the 
of official obligation there may be motives much higher t 
either the prospect or the attainment of success can supply, an 
it may be accepted as a moral axiom, that he who, 
tions of duty, cannot steadily oppose his exertions, though 
and unaided, to the march of power, when believed to be f 
ful, however overshadowing it may appear, must be an V”? 
depositary of either public or private confidence. My conmc 

1 Judge McLeaa, who waa not only a good lawyer but also ® mwt 

could, on occasion, see the absurdity of looking to statutes of K^nard , 
decisions of the same vintage, for guidance in modern America, 

Kia YMimnw Ha mtilH intn Kio Krnfhpr St.orv in annealing to antiquity lor iw ^ 


Linage Lose. Also, Judge McJLean convenienuy lorguu muK - g-»,on 

a rule of law, but with the United States Constitution, and that . i under 

was not, which of the two rules of law in que^ion would be more r 
our conations, but, rather, what the Constitution ^id on the subject. noted, 

should have been his inquiry according to our official theoty. V the Su- 

however, in extenuation of Mr. Justice McLean’s conduct, that m p _^e and 

preme Court very seldom distinguishes between rules of law, covemed. 

unmake, and the United States Constitution, by which it e constitution 

As a result, we never know, can never know, under what kino o • O, 

we live—^whether under that of 1787 or under one of a ^ „„ never tell 

rather, we know that it is and will be of modem coinage, but . be of 

whether the coins whi^ come out from the mint at ^ny tem o 

modem design, or a mere re-issue of the linage of McLean speaks 

lustrious predecessors—^perhaps the same Richard II of whom Judg 
60 ^ghtingly in the passage quoted in the text. 
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ifiedQB me to an unyielding condemnation of pretensions once 
denominated, by a distinguished member of this court, ‘the silent 
and stealing progress of the admiralty in acquiring jurisdiction to 
which It has no pretensions;’ and still more inflexibly of the fear¬ 
ful and tremendous assumptions of power now openly proclaimed 
for tribunals pronounced by the venerable Hale, by Coke, and 
y Blackstone, and by the authorities avouched for their opinions, 
to have been merely tolerated by, and always subordinate to, the 
authority of the common law—an usurpation licensed to overturn 
the most inveterate principles of that law; licensed in its exercise 
to in^^de the jurisdiction of sovereign communities, and to defy 
and abrogate the most vital immunities of their social or political 
organization. I cannot, without a sense of delinquency, omit 
any occasion of protesting against what to my mind is an abuse 
o; me greatest magnitude, and one which, hopeless as at present 
the prospect of remedy may appear, it would seem could require 
nothing but attention to its character and tendencies to insure 
a corrective. It must of necessity he resisted in practice, as wholly 
'irreconalable with every guarantee of the rights of person or 
property, or with the power of internal police in the states.” 

Mr. Justice Daniel then proceeds with an exposition of the 
admiralty jurisdiction as understood in the country prior to the 
ecision of Genesee Chief v. Fitzhugh, leaning heavily on the au- 
onty of Chancellor Kent. He then pays his respects to the 
ecision in the Genesee Chief Case in the following rather re¬ 
markable language: 

inir ^ claims advanced for the ad- 

nriif * constant attempts at encroachment upon the 

genius of the common law, and of our republican 
Tho institutions, at least from the decision in the case of 

espl Jefferson, in 10 Wheat., p. 428, to that of The Cen¬ 

to mi/ ^ "a- Fitzhugh, in 12 How., 443, inclusive; this la^t case, 

remarkable and more startling as an 
of fhJ^ of judicial power than any which the judicial history 

to/ierfo disclosed, prior to the case now under 


in ^ lengthy examination of this branch of the law 

ng and, and then turns his attention to the case of The 
amas Jefferson, of which he says: 

law of the admiralty law, conceded to be the 

came ^ ^ contend, the law of the United States, 

son in court for decision the case of The Thomas Jeffer- 

0 Wheat., p. 428. In this case, not a single ingredient 
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required by the English cases to give jurisdiction, existed. It 
could, by no possibility or by any propriety of language, be styled 
maritime, as every fact it presented occurred at the distance of 
a thousand miles from the ocean, and it could not be found that 
there ever existed a tide in the water-course on which the occur¬ 
rences that produced the suit originated. Yet, in the absence of 
these essential ingredients of admiralty jurisdiction, the court, 
loith that greed jor power by which courts are so often impelled 
beyond the line of strict propriety, makes a query, whether, under 
the show of regulating commerce. Congress might not assert a 
distinctive and original authority, viz.; the power of the admi¬ 
ralty. The court, however, felt itself constrained to concede the 
necessity of a locality within the ebb and flow of the tide, and 
for the want of that requisite to deny jurisdiction.” 

He then pays his respects to another decision in the following 
interesting language: 

“In the case—says he—of Peyroux v. Howard, 7 Pet., 324, the 
necessity for the ebb and flow of the tide to give jurisdiction is 
equally conceded; but the court, in order to maintain its power, 
deems itself authorized to appeal virtute officii, not to the attrac¬ 
tion of the moon, the received philosophic explanation of this 
phenomenon, but to the current of the Mississippi, which, in pre¬ 
cipitating itself upon the waters of the Gulf, occasions, they say, 
by conflict with the latter, some changes in the rise and fall of 
the river at New Orleans. This judicial theory of the tides pos¬ 
sesses at least the characteristic of novelty. Whether it wul be 
accepted, and find a place in the annals of scientific discovery, 
may admit of some doubt” 

And then examines some more decisions of the United States 
Supreme Court as well as some Congressional legislation, including 
the Act of 1845 under which the Genesee Chief Case arose, and 
reaches the following conclusions: 

“The repeated and explicit decisions of this court 
cited, and the Act of Congress of 1845, mi^t, it is supposed, have 
been regarded as some earnest of uniformity and certainty m ae- 
fining the admiralty jurisprudence of the United States, at le^ 
upon the points adjudged, and as to the prov^ions of u * 

but, in this age of progress, such anticipations are held to 
amongst the wildest fallacies. It is now discovered that the p 
ciples asserted by the Admiralty Courts in England, or 
have been propounded by the mysterious, unedited a^ , 
duced proceedings of the Colonial Vice-Admiralty ^urts, s 
ten avouched here in argument; the decisions of this court 
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the provisions of the Act of 1845, are all to be thrown aside, as 
whoUy OToneous. That the admiralty power is not to be re¬ 
stricted by its effect upon the territorial, political or municipal 
ngn^ and institutions upon which it may be brought to bear, 
nor by any checks from the authority of the common law. That 
mere IS but one rule by which its extent is to be computed, and 
mat IS the rule which measures it by miles or leagues; that the 
f ® admeasurement can be applied only as the discretion 

0 the judiciary may determine, upon its necessity or policy, 
irrespective of the Constitution, the Statute, or the character of 
me element on which it is to be exerted, or the adjudications of 
mis court on this last point. That the admiralty of the fixed and 
imted realm of England, and as known to the framers of the 
constitution, cannot be the admiralty of this day; and, of course, 
e aamiralty of our time and of our present day must be changed 
according to the judgment or discretion of the courts, in the event 
oj junker acquisitions of territory. 

conclusions regularly deducible from the opin- 
?? court in the case of The Genesee Chief — conclusions, in 

11 / 1 ^* ^ the most startling and dangerous inno- 

lons an^enor to that decision, ever attempted upon the powers 
a rights of internal government appertaining to the States.^’ 

He then makes the following interesting observation on the 
course of our constitutional law as developed by the courts: 


nnPJ says he—o/ a pretty long official life had 

iho yfith instances, unhappily not a few, in which 

objects of the Constitution and the just influ- 
/Artf ■ (actually surrounding condition of the country when 
viplf] ^os framed have been lost sight of or made to 

s 7 /rflM ^ P^^vailing vogue of the times, / confess that some 

coi/rf '^p'^^d have been felt at the seeming forgetfulness of the 
fftpfq ik utterance to the expressions above quoted, of the 

naviffof* ^ when the Constitution was adopted, there was no such 
Waft tk ^ Mississippi then known—no such river 

Wfw popessed by the United States; that the Constitution 
tion- ^ co-existing political and civil associa- 

Wfla adapted to that state of things; and 

to vfrh\ k V complete, and fully adapted to the ends and subjects 
or the intended to be applied. And but for the reason 

been above referred to, the greater surprise would have 

the coi^f disregard manifested, in the reasoning of 

emmorff great fundamental principle of republican gov- 

tion o t-he Constitution was, at the period of its adop- 

inadpnf ®mce, by the mutations of time and events, become 
exclii^y 1 a<Jcomplish the objects of its creation, it belongs 
veiy to those who formed it, and in whom resides the right 
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to alter or abolish it, to remedy its defects. No such power can 
exist with those who are the creatures of the Constitution, clothed 
with the humbler office of executing the provisions of that instru¬ 
ment,” 

Turning again to the case at bar, he says: 

“It is conceded by the court, that at the time of forming the 
Constitution the admiralty jurisprudence of England was the only 
system known and practiced in this country; it is admitted, also, 
that the English system was limited in theory and practice to the 
ebb and flow of the tide. It is further admitted, that at the time 
the Constitution was adopted, and our courts of admiralty went 
into operation, the definition which had been adopted in England 
was equally proper here. These admissions form a virtual sur¬ 
render of anything like a foundation on which the decision of the 
court could be rested, either in the case of The Genesee Chief, 12 
How., 443, or in this case depending, on that alone. For, if it 
be admitted that at the time of the adoption of the Constitution 
the admiralty rule in England limited the jurisdiction to tide¬ 
waters, and that the same rule was adopted and was proper here, 
it follows, by inevitable induction, that the jurisdiction intended 
to be created by the Constitution was that which was the only 
one then known, and which, in the language of this court, was 
then proper here (as the Constitution cannot be supposed to es¬ 
tablish anything unauthorized or improper), and necessarily was 
complete, and adapted to the existing state of things. . . . 

“But the court, after having declared the correctness of the 
English rule and its adoption here, go on to say, nevertheless, 
'that a definition which would at this day limit public rivers to 
tide-water rivers is wholly inadmissible.’ And why? Because the 
Constitution, either by express language or by necessary implica¬ 
tion, recognizes or looks to any change or enlargement in the 
principles or the extent of admiralty jurisdiction? Oh, no I For 
no such reason as this. 'But we have now (say the court) thou¬ 
sands of miles of public navigable water, including lakes and 
rivers, in which there is no tide.’ Such is the argument of the 
court, and, correctly interpreted, it amounts to this: The Consti¬ 
tution, which at its adoption suited perfectly well the situation 
of the country, and which then was unquestionably of supreme 
authority, we now adjudge to have become unequal to the exig^' 
cies of the times; it must, therefore, be substituted by something 
more efficient; and as the people, and the States, and the Federal 
Legislature, are tardy or delinquent in making this substitution, 
the duty or the credit of this beneficent work must be devolved 
upon the judiciary** 
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Mr. Justice Daniel then turns his attentions to the conse¬ 
quences of this decision, saying: 

“Under this new regime, the hand of federal power may be 
thrust into everything, even into a vegetable or fruit basket; and 
there is no production of a farm, an orchard, or a garden, on the 
margin of these water courses, which is not liable to be arrested 
on its way to the next market town by the high admiralty 'power, 
with all its parade of appendages; and the simple, plain, homely 
countryman, who imagined he had some comprehension of his 
rights, and their remedies under the cognizance of a justice of the 
peace, or of a county court, is now, through the instrumentality 
of some apt fomenter of trouble, metamorphosed and magnified 
from a country attorney into a proctor, to be confounded and put 
to ^lence by a learned display from Roccus de Navibus, Emerigon, 
or Pardessus, from the Mare Clausum, or from the Trinity Masters, 
or the Apostles. . . . 

“Few, comparatively, of the attributes of sovereignty and 
equality, presupposed to have existed in those by whom the Fed¬ 
eral Government was created, have remained perfectly intact and 
exempt from aggression by their own creature; and by no conceiv¬ 
able agency could they be more fearfully assailed than by this in¬ 
definite and indefinable pretension to admiralty power, whicli, 
spurning the restraints prescribed to it by the wise caution of our 
own ancestors, challenges as occasion suits, the opinions and prac¬ 
tices of all nations, peoples and tongues, however diverse or incon¬ 
gruous with the genius of our own institutions. 

Not the least curious circumstance marking this course, is the 
^sertion, that it produces equality amongst all the citizens of the 
nited States. Equality it may be, but it is equality of subjection 
0 an unknown and unlimited discretion, in lieu of allegiance to 
defined and legitimate authority. 

In truth, the extravagance of these claims to an all controlling 
entral power, their utter incongruity with any just proportion 
r equipoise of the different parts of our system, would exhibit 
, Ppsitively ludicrous, were it not for the serious mischiefs 

? 7 tolerated, they must inevitably lead—mischiefs which 
ould characterize those pretensions as fatal to the inherent and 
powers of self-preservation and internal government in 
as at war with the interests, the habits and feelings 
Fof ^ P®®P^o, and therefore to be reprobated and wholly rejected. 
und ^ only say, that to whatsoever point they may, 

^^^^PpTohation here or elsewhere, have culminated, they never 
u offer themselves for my accevtation, hut they must encounter 

solemn rebuker ^ ^ ^ ^ 
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Mr. Justice Campbell, in a very elaborate opinion, reviews the 
history of the admiralty courts in England as well as in this coun¬ 
try, and various important adjudications in both countries, all of 
which leads him to the conclusion that the claims put forward in 
this case on behalf of the Federal courts were untenable. In this 
connection he refers to the case of Genesee Chief v. FitzhugK 
which he did not dissent, saying that although he did not believe 
that decision was right in principle, he did not protest against it, 
as he thought himself hound by the principle of stare decisis. But, 
believing that the present case was clearly beyond any principle 
theretofore adjudicated, he was bound to formally dissent. He 
then makes the usual reference to the dangerous consequences to 
follow from the contrary view, saying: 

“If the principle of this decree is carried to its logical extent, 
all cases arising in the transportation of property or persons from 
the towns and landing places of the different States, to other towns 
and landing places, whether in or out of the State; all cases of tort 
or damage arising in the navigation of the internal waters, whether 
involving the security of persons or title to property, in either; all 
cases of supply to those engaged in the navigation, not to enu¬ 
merate others, will be cognizable in the District Courts of the 
United States. If the dogma of judges in regard to the system 
of laws to be administered prevails, then this whole class of cases 
may be drawn ad aliud examen, and placed under the dominion 
of a foreign code whether they arise among citizens or others. The 
States are deprived of the power to mold their own laws in respect 
of persons and things within their limits, and which are apprO' 
priately subject to their sovereignty. The right of the people 
to self-government is thus abridged—abridged to the precise ex¬ 
tent, that a judge appointed by another government may impo^ 
a law, not sanctioned by the representatives or agents of the 
people, upon the citizens of the State. Thus the contest here as¬ 
sumes the same significance as in Great Britain, and, in its last 
analysis, involves the question of the right of the people to deter- 
nme their own laws and legal institutions. And surely this objec¬ 
tion to the decree is independent of any consideration whether the 
river is subject to tides, or is navigable from the sea.*' ® 

2 Judge Campbell’s prediction, and more, has actually come to pass, 
world now knows. The finiahing touches to t.hia particular extension of 
of the Federal courts was given by the Supreme Court of the United States, m 
when it decided the cases of The Moses Taylor (4 Wall. 411), and The v. 
Trevor (4 Wall. 655). In those cases, the Supreme Coiirt gave the Judia^ Art 
1789 a changed meaning—corresponding to the changed meaning which 
the Constitution in the decisions of the Oenesee Chief and Steambo^ Magn 
cases. On this last phase of the subject of admiralty jurisdiction, Mr. „ {li 

“In 1866, the Court enhanced the National power by an important decisi 
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He then refers to the Act of Congress of 1845, claiming that the 
Act did not warrant the distinction now being made by the Court, 
but that, on the contrary, it was evidently intended to settle the 
practice contrary to the present decision, and he concludes his 
opinion as follows: 


^^Thcre have been cases, since I came into this court, involving 
the jurisdiction of the court on the seas and their tide-waters, the 
lakes, and the Mississippi River. I have applied the law as settled 
tn premous decisions, in deference to the principle of stare decisis, 
without opposing any objection—though in a portion of those de¬ 
cisions the reasons of the court did not satisfy my own judgment. 
I consider that the present case carries the jurisdiction to an in¬ 
calculable extent beyond any other, and all others, that have 
heretofore been pronounced, and that it must create a revolution 
in the admiralty administration of the courts of the United States; 
that the ch^ge will produce heart burning and discontent, and 
collisions with State Legislatures and State jurisdictions. 
Ana, finally, it is a violation of the rights reserved in the Constitu- 
c'(on of the United States to the States and the people” 


As we have repeatedly suggested before, and as we shall have 
occMion to show in the further course of this work, the instances 
of judicial amendment of the Constitution are not at all infre¬ 
quent. But this instance of the admiralty jurisdiction of the Fed¬ 
eral courts is the only one we know of in which the judicial amend¬ 
ment of the Constitution is practically beyond dispute, if not 
indeed confessed. It thus conclusively proves the opinion repeat¬ 
edly expressed by us that while theoretically the meaning of the 
Constitution is that which the Framers of that instrument put into 
^t in 1787, practically, the meaning of the Constitution is that 

yjhich the majority of the Supreme Court for the time being choose 
to give to it. 


S Hine v. Trevor, 4 Wall. 411, 555. In these cases, it 

Cftiirf k first time that the grant of admiralty jurisdiction to the District 

remo? • Judiciary Act of 1789 was exclusive, and that State laws confemng 
waa il ^^rem could only be enforced in these Courts. The result of the decision 
relat■ ®®Pnve the State Courts, especially in the West, of an immense class of cases 
maritime contracts, collisions and other torts, over which they had 
®rto exercised jurisdiction.” (Warren, The Supreme Court III, p. 137) 
thpoa .^^^^^ccessary to discuss here the question whether or not the decision m 
thfl was correct. The mere mention of the dates 1789 and 1866, and 

latter date a rule was laid down contrary to that which 
n .Vi“ the authority of the same Court—during the preceding three- 

quarters of a century, tells its own tale. 



CHAPTER XIX 


ON THE EVE OF THE CRISIS 

W E have now reached the eve of the greatest crisis in our 

political and constitutional history—the Dred Scott 
decision, which ushered in the Civil War; the greatest 
crisis that our country has gone through since our existence as a 
nation. This crisis is peculiarly significant in connection with our 
subject, and it came at a peculiar moment, speaking purely in 
terms of time. The Constitution is now one hundred and forty 
years old.^ It was just seventy at the time the Dred Scott decision 
was rendered. It stands, therefore, not only exactly midway in 
the age of the nation under the Constitution, but it came at the 
end of what is considered the Biblical span of life for ordinary 
mortals. The condition of the Judicial Power at this point of 
our historical development is therefore of peculiar interest. It is 
of particular interest from our point of view, since, unlike most 
historians of our constitutional history, we believe that the Dred 
Scott decision formed a turning-point, breaking our constitutional 
history into two halves, of which the second half is as unlike the 
first as could possibly be imagined under the circumstances. What, 
then, was the situation of the Judicial Power on the eve of the 
great crisis? 

We have already stated that the period between 1837 and 1857 
was a period of confusion, and we have attempted to illustrate this 
confusion by some of the decisions rendered by the United States 
Supreme Court during that period—showing, we believe, a com¬ 
plete confusion of thought and a groping in the dark by the great 
jurists who composed that August Tribunal. But the period was 
not only a period of confusion, it was also a period of rebellion on 
the part of state courts against the United States Supreme CouTtr— 
a fact not noticed in our ordinary histories, and usually disposed 
of in a short or casual paragraph even by the special historians. 

^ This was written in the summer of 1927. 
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But it was a fact of the greatest moment, because it was merely 
a phase of the general repudiation of the Judicial Power even in 
the form in which John Marshall and his associates conceived it; 
and is, of course, utterly at variance with the Judicial Power as we 
know it today. Perhaps the best illustration of the complete re¬ 
pudiation of the Federalist notion of the Judicial Power—which 
is the Judicial Power that Marshall and his associates attempted 
to introduce into the Constitution—is the fact that in the argu¬ 
ment of one of the great cases of the period we are now discussing, 
The Passenger Coses, Martin Van Buren, a former President of 
the United States and a leading constitutional lawyer in his day— 
a man who could have been Chief Justice of the United States if he 
had been willing—in an argument before the United States Su¬ 
preme Court seriously urged upon that Court the constitutional 
views embodied in the Virginia and Kentucky Resolutions. Vol¬ 
umes of detailed evidence could not tell more of the vast difference 
between the conception of the Judicial Power that was current 
then and that which prevails now, than the bare statement of the 
fact that such an argument was advanced by the man who ad¬ 
vanced it in the forum in which it was advanced.® 

But this point of view was not only urged by eminent constitu¬ 
tional lawyers in the argument of great cases before the United 
‘ tates Supreme Court. It was actually adopted as a rule of de¬ 
cision by great state courts—sometimes in such a manner as to 
produce an actual collision between the state courts and the United 
tates Supreme Court. Our readers will recall that in the famous 
itigation involved in the case of Martin v, HuntePs Lessee, the 
ourt of Appeals of the State of Virginia, adopting the principles 
0 the Virginia and Kentucky Resolutions, had defied the United 
ates Supreme Court—^holding that the Supreme Courtis assump- 
lon of power in that case was unconstitutional and therefore void. 

is this attitude that various state courts now assumed, following 
^ the footsteps of the Virginia Court of Appeals and carrying into 
judicial decisions the principles of the Virginia and Kentucky Reso- 
utions which Martin Van Buren urged upon the Supreme Court 
the United States in his argument in The Passenger Cases, 

one Doin* ab.stract of Mr. Van Buron’s argumeot in these cases says at 

aKain«t tir’ support of these positions he cited Senator Tazewell's speech 
1386.) Al and Sodifion Law. (4 EM. I)(“b. 2d cd., 453; 3 Madison Papers, 

iect (A Virginia and Kentucky resolutions and reports on the same sub- 

• tAl Deb, 666 to 608 inclusive.}” 
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Among the courts that took this attitude on the eve of the great 
crises were the courts of the States of Ohio, Wisconsin, and Cali¬ 
fornia. 

Before discussing in detail the attitude of these courts, it should 
be noted here that, while it is probably true that these courts were 
influenced in their attitude by the slavery question, it cannot be 
said that this attitude was due entirely to considerations connected 
with that question. The revolt of the Supreme Court of Wiscon¬ 
sin was, indeed, directly connected with the subject of slavery— 
that court declaring the Fugitive Slave law of 1850 unconstitu¬ 
tional in direct defiance of the principles laid down by the United 
States Supreme Court. But the actions of the other state courts 
were not concerned with Slavery, and the litigation involved in 
the Ohio decisions def 3 dng the United States Supreme Court con¬ 
cerned questions as remote from the subject of Slavery as anything 
could possibly be at that time—showing that the defiance by the 
state courts of the United States Supreme Court, and the attitude 
of the leading men of the time toward the Judicial Power generally, 
was not induced by any heated passions aroused by the slavery 
question, but rather by the general thought prevalent at the time 
on the constitutional structure of our government. Although it is 
probably true that the slavery question was one of the ingredients 
in or causes of that mode of thought. This was undoubtedly true 
of some of the statesmen of the northeast—Charles Sumner, for 
instance. It is probably a good guess to say that Charles Sumner 
would not have held the constitutional views that he actually held 
had it not been for the slavery question. 

But whatever the cause, the fact is undoubted that at this time 
most of the leading statesmen, North as well as South, East as 
well as West, held views on the subject of the Judicial Power con¬ 
siderably at variance with those held by Marshall and his asso¬ 
ciates and utterly incompatible with the views of the Judicial 
Power prevalent today. Charles Sumner, the leading statesman 
of Massachusetts at that time, and one of its leading lawyers— 
a lawyer, too, reared in the Story school of law—in a memorable 
speech delivered in the United States Senate on August 26, 1852, 
solemnly subscribed to the constitutional principles with respect to 
the Judicial Power embodied in President Jackson's famous Veto 
Message of 1832. Jackson could hardly have hoped for a greater 
vindication of his views. We have already had occasion to suggest 
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that these particular passages in Jackson^s famous message were 
probably written by Roger B. Taney. But they were uttered by 
President Jackson, and some people might be inclined to dismiss 
them as of no great importance from the purely legal point of 
view, whatever importance they might have from the point of 
view of history or Democratic dogma. But Charles Sumner is 
quite a different matter: His commanding position as a constitu¬ 
tional lawyer, no less than the type of statesmanship which he rep¬ 
resented, as weU as his New England nativity and afi&liations, make 
his views on the subject a matter of the greatest concern to any 
constitutional lawyer or historian, no matter to what school of 
thought he might belong. We shall therefore reproduce Sumner’s 
views on the subject as given in his great speech: 

“The decisions of the Supreme Court—says Sumner—are enti¬ 
tled to great consideration, and will not be mentioned by me except 
with respect. Among the memories of my youth are happy days 
in which I sat at the feet of this tribunal, while Marshall pre¬ 
sided, with Story by his side. The pressure now proceeds from the 

V. Pennsylvania^ (16 Peters, 539), wherein the power 
of Congress over this matter is asserted. Without going into any 

judgment, or considering the extent to 
k'k extra-judicial, and therefore of no binding force, all 
which has been already done at the bar in one State, and by an 
able court in another; but conceding to it a certain degree of 
weight as a rule to the judiciary on this particular point, still it 
ooes not touch the grave question arising from the denial of trial 
^ jury. This judgment was pronounced by Mr. Justice Story. 
1* k^^ interesting biography of this great jurist, recently pub- 

isned by his son, we derive the distinct statement that the neces¬ 
sity of trial by jury was not before the court; so that, in the esti¬ 
mation of the judge himself, it was still an open question. Here 
are the words: 

^ One prevailing opinion which has created great prejudice 
gainst this judgment is, that it denies the right of a person claimed 
as a fugitive from service or labor to a trial by jury. This mistake 
arises from supposing the case to involve the general question as 
0 the constitutionality of the act of 1793. But in fact no such 
question was in the case; and the argument that the act of 1793 
as unconstitutional, because it did not provide for a trial by jury 
cording to the requisitions of the sixth article in the amend- 
nrf k- Constitution, having been suggested to my father 

Jinf from Washington, he replied that this question was 

ok counsel nor considered by the court, and that he 

*^iild still consider it an open one.* 
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"Rwi whatever may he the influence oj this judgment as a rule 
to the judiciary, it cannot arrest our duty as legislators. And here 
I adopt with entire assent the language of President Jackson, in 
his memorable veto, in 1832, of the Bank of the United States. 
To his course was opposed the authority of the Supreme Court, and 
this is his reply: 

“ Tf the opinion of the Supreme Court covers the whole ground 
of this act, it ought not to control the coordinate authorities of 
this Government. The Congress, the Executive and the Court, 
must each for itself be guided by its own opinion of the Constitu¬ 
tion. Each public officer who takes an oath to support the Con¬ 
stitution, swears thaft he will support it as he understands it, and 
not as it is understood by offers. It is as much the duty of the 
House of Representatives, of the Senate, and of the President, to 
decide upon the constitutionality of any bill or resolution, which 
may be presented to them for passage or approval, as it is of the 
Supreme Judges when it may be brought before them for judicial 
decision. The authority of the Supreme Court must not, there¬ 
fore, be permitted to control the Congress or the Executive, when 
acting in their legislative capacities, but to have only such influ¬ 
ence as the force of their reasoning may deserve.’ 

*^With these authoritative words of Andrew Jackson, I dismiss 
this topic. The early legislation of Congress, and the decisions 
of the Supreme Court, cannot stand in our way. I advance to the 
argument.” 

It has been said, and correctly said, that the ofl&ce of judge is in 
itself a conservative influence, and has a tendency to make con¬ 
servatives even of the most rabid radicals. Because of this there 
is a certain feeling that the utterances of great jurists who do not 
happen to be occupants of the bench are not entitled to the same 
weight as those of the wearers of the ermine. Charles Sumner’s 
views of the Judicial Power, notwithstanding his extremely con¬ 
servative training and affiliations, may not, therefore, have with 
some ultra-conservatives the same weight as they would have had 
had they been uttered by a judge. It is supposed to have been 
the theory of the Middle Ages in England that learned lawyers 
only have opinions on the law, while judges know the law. And 
there are still those to whom the utterances of an actual judge even 
of no particular importance are more important than those of a 
potential judge of great importance. We shall therefore proceed 
to quote from judges and cases, in order to show that the views 
expressed by Charles Sumner in the United State Senate, or sub¬ 
stantially similar views, were not only held by people actually 
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exercising judicial functions, but were actually embodied in judi¬ 
cial opinions—some of them being made the basis and support of 
actual judgments. 

The struggle between the Supreme Court of the State of Ohio 
and the United States Supreme Court involved the most impor¬ 
tant politico-economic problem of the day, outside of the Slavery 
question, namely, the question of the growing power of corpora¬ 
tions. From a technical legal point of view, it involved the prob¬ 
lem of the maintenance, extension, or curtailment of the doctrine of 
vested rights announced by Marshall and Story in the famous 
Dartmouth College Case, which, as we have seen, had been given 
a severe setback in the Charles River Bridge Case. The form in 
which the question now presented itself was, whether a bank, or¬ 
ganized under a general law which provided for a certain mode 
of taxing banking corporations, had a vested right in this particu¬ 
lar mode of taxation, so that the legislature was powerless there¬ 
after to change the mode of taxation with reference to such banks. 

It will be recalled that the basic principle announced in the 
Dartmouth College Case by John Marshall was that the charter of 
a corporation was a contract entered into between the state and 
the corporation chartered thereby, and that the state was therefore 
powerless to thereafter amend the charter against the wishes of the 
corporation. The charter involved in Woodward v. The Trustees 
of Dartmouth College was a special charter granted by the sover¬ 
eign power to the incorporators of the corporation. The Ohio 
cases now under consideration involved no such special charters, 
the corporation in question having been organized under a general 
law which permitted any five or more persons to organize a bank 
under its provisions. The cases were therefore clearly distinguish¬ 
able. And a holding that the charter of a corporation organized 
under a general law providing for a certain mode of taxation—the 
charter itself not providing for that particular mode of taxation— 
Was likewise a contract between the state and the bank, and that 
hat contract embodied as one of its terms this particular mode 
of taxation, was therefore clearly a step, and a long step, beyond 
e decision in the Dartmouth College Case. And the United States 
upreme Court took the step, to the great consternation and 
^u^zement of the people at large as well as of the legal profession. 

his step was taken under the leadership of Justice McLean, 
^ 0 Was then the foremost conservative on the United States Su- 
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preme Court Bench, and one of the two “most high-toned Federal¬ 
ists’^ on the bench, to use the language of so conservative a man 
as Associate Justice Curtis. It is a matter of no little import that 
Chief Justice Taney, who commenced his career on the bench as 
a great radical and was the author of the famous Charles River 
Bridge Case opinion, now adhered to the majority, although in a 
faltering way—having grown conservative with age and under the 
influence of Slavery. 

There were two cases involving practically the same question 
before the United States Supreme Court. One was entitled The 
Piqua Branch of the State Bank of Ohio v. Knoop (16 Howard, 
369), and the other was entitled The Ohio Life Insurance and Trust 
Company v. Debolt (16 Howard, 416). The first of these cases 
involved the question of bank taxation already referred to. The 
other involved the same law, but the matter was somewhat com¬ 
plicated by the fact that the Ohio Life Insurance and Trust Com¬ 
pany had been organized under a different law, although it sub¬ 
sequently came under the operation of the banking law in question. 
The first case was decided by a vote of six to three. Justice 
McLean wrote the prevailing opinion, and Chief Justice Taney 
was of the majority. But the Chief Justice could not accept all 
of the principles enunciated in the opinion of his **high-toned 
Federalist” associate, and so he wrote a concurring memorandum, 
in which he stated that he did not “assent altogether to the prin¬ 
ciples or reasoning contained in the opinion just delivered” by 
Justice McLean, and referred those who were interested in know¬ 
ing his own opinions to the Ohio Life Insurance and Trust Com¬ 
pany Case. Associate Justices Catron, Daniel, and Campbell 
dissented. Justices Catron and Campbell wrote rather lengthy 
dissenting opinions, and Justice Daniel wrote a short memo¬ 
randum expressing his concurrence with the views expressed in 
Justice Campbell’s dissenting opinion, and added the additional 
ground that the Federal Courts have no jurisdiction over cases 
in which corporations are parties. It will be recalled that this 
constitutional doctrine was originally announced by Chief Justice 
Marshall, with the concurrence of the entire Supreme Court, in the 
case of The Bank v. Deveaux, decided in 1810, and that this was 
the law for some thirty-five years, until the Supreme Court re¬ 
versed itself in the case of Louisville R.R. v. Letson, (12 How., 
497), Justice Daniel never accepted this last decision of the 
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United States Supreme Court as law, and therefore urged it in the 
Ohio cases now under consideration as an additional ground for 
his dissent from the majority. 

In the Ohio Life Lisurance Case we are again presented with 
the spectacle of a decision without an opinion of the court as such, 
with which we have become familiar during this Period of Con¬ 
fusion. The official report in this case begins with the following 
announcement; 

“There being no opinion of the court, as such, in this case, the 
reporter can only state the laws of Ohio which were drawn into 
question.” 

And Chief Justice Taney begins his opinion with the following 
statement: 

“In this case the judgment of the Supreme Court of the State 
of Ohio is affirmed. But the majority of the court who give this 
judgment, do not altogether agree in the principles upon which it 
ought to^ be maintained. I proceed, therefore, to state my own 
opinion, in which I am authorized to say my brother Grier entirely 
concurs.” 

The judges making up the majority in the second case consisted 
of the three judges who composed the minority in the Piqua Branch 
Case, together with Chief Justice Taney and Associate Justice 
Grier, who now abandoned their colleagues of the majority of the 
Piqua Branch Case, to join those of the minority. The present 
niinonty consisted of Judges Wayne, Curtis, Nelson and McLean, 
who wrote the prevailing opinion in the Piqua Branch Case and 
now wrote the leading dissenting opinion. Justice Curtis wrote 
n short opinion on his own account, in which Justice Nelson con¬ 
curred. Justice Wa 3 me just noted his dissent, without writing an 
opinion, and without expressly concurring with either of the two 
opinions written on behalf of the present minority. It will thus 
0 noticed that both the majority and the minority of the court 
Were at loggerheads among themselves. 

, the purely legal point of view, the division of opinion in 

, ® Jwsuronce Company Case is perhaps of more interest 

^ an that in the Piqua Branch Case, but from the point of view of 
and of the particular subject here under consideration, the 
ranch Case is by far the more important. At any rate, it is 
around this case that the struggle between the Supreme Court of 


‘usiory, 

Piqua B 
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the State of Ohio and the United States Supreme Court centred. 
We shall therefore state the question involved in that case in 
greater detail. 

In 1845 the Legislature of Ohio passed a general banking law, 
one section of which required that the officers of any bank organ¬ 
ized under its provisions should make semi-annual dividends, and 
another section required them to set off six per cent of such divi¬ 
dends for the use of the State, the sum or amount so set off to be 
in lieu of all taxes to which the bank or its stockholders would 
otherwise be subject on account of the bank’s business or property. 
Many banks were organized under the provisions of this law, and 
it soon appeared that the system of bank-taxation thereby pro¬ 
vided for really amounted to an exemption from taxation, as bank 
property was taxed thereunder far below its actual value. The 
law of 1845 was therefore generally objected to as a discrimination 
against other forms of property, which were being taxed at a much 
higher rate. In 1851, the Legislature of Ohio therefore passed a 
law entitled *'An Act to tax banks, and bank and other stocks, the 
same as property is now taxed by the laws of this State.” In this 
act the special mode of taxing banks and bank-stock provided for 
in the law of 1845 was abolished, and banks and bank-stock were 
taxed substantially like other property; which taxation, as already 
stated, was much more burdensome than the taxation provided 
for in the law of 1845. The banks naturally objected to the 
new system of taxation, and claimed that the law of 1845, under 
which they had been organized, was in effect incorporated into 
their charters, and that they therefore had a vested interest in 
the privileged mode of taxation for banks therein provided for. 
The Ohio State Supreme Court decided against the banks—hold¬ 
ing that the law of 1845, being a general law, was repealable like 
any other general taxation law, and that the banks had no more 
vested right in that law than any citizen had in any particular 
tax law. The U. S. Supreme Court, as we have already seen, re¬ 
versed this judgment, upholding the contention of the banks that 
the general law under which they were organized was part of their 
charters, and therefore gave them an irrepealable exemption from 
taxation. In his dissenting opinion Justice Catron of the Unit^ 
States Supreme Court said, referring to the decision of the Ohio 
Supreme Court: 
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The firsi question maxle and decided in the Supreme Court 
of Ohio, was whether the 60th section of the Act of 1845, purported 
to be, in its terms, a contract not further to tax the banks organized 
under it during the entire term of their existence. The court held 
that it imported no such contract; and with this opinion I concur. 

^1 * was examined by the judge who delivered the 

unanimous opinion of the court, in the case of Debolt v. The Ohio 
Life Insurance and Trust Company, 1 Ohio, 564, with a fairness, 

^^^rning, calculated to command the respect of all those 
who have his opinion to review: and which opinion has, as I 
think, construed the 60th section truly. But, as my brother Camp¬ 
bell has rested his opinion on this section without going beyond it, 
and as I concur in his views, I will not further examine that ques¬ 
tion, but adopt his opinion in regard to it. 

The next question, decided by the State Court, is of most 

I give it in the language of the State Court: 
Had the General Assembly power, under the constitution then in 
lorce, permanently to surrender, by contract, within the meaning 
fk ^ protection of the Constitution of the United States, 

the right of taxation over any portion of the property of individ¬ 
uals, otherwise subject to it?^ On which proposition the court pro¬ 
ceeds to remark: 


Our observations and conclusions upon this question, must 
f ^ith reference to the unquestionable facts, that the Act 
01 1851 was a bona fide attempt to raise revenue by an equal and 
Uniterm tax upon property, and contained no covert attack upon 
e iranchises of these institutions. That the surrender did not 
0 ate to property granted by the State, so as to make it a part of 
® which a consideration was paid; the State having 

8 anted nothing but the franchise, and the tax being upon nothing 
t the money of individuals invested in the stock; and that no 
Sfoss sum was paid in hand for the surrender, so as to 
controversy, that reasonable taxes, to accrue in 
advance of their becoming due. What effect 
I j state of facts might have, we do not stop to inquire. 

eecl, if the attempt has here been made, it is a naked release 
gt power without any consideration or attendant circum- 

it Wh strength or color; and, so far as we are advised, 

L. ® fi^st instance where the rights and interests of the public 

^J^ti^’ely overlooked.* 

Gp ^uder these circumstances, we feel no hesitation in saying the 
sinn^* j Assembly was incompetent to such a task. This conclu- 
boriv*^ drawn from a consideration of the limited authority of that 
y, and the nature of the power claimed to be abridged.’* 

The interesting thing about Mr. Justice Catron*s opinion, and 

® opinion of the Ohio Supreme Court which he quotes with ap- 
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proval, is that it is based upon the theory of the limited power 
of government which is supposed to lie at the very foundation of 
the Judicial Power. And it is interesting to note in this con¬ 
nection that all those who are so vehement in the assertion of the 
necessity of the Judicial Power in order to prevent legislatures 
from overstepping the bounds prescribed for them by the Constitu¬ 
tion, and who are therefore always ready to acclaim a court de¬ 
cision declaring unconstitutional an act of the legislature because 
of such over-stepping of the limits prescribed by the Constitution, 
are equally vehement in asserting the theory of Vested Rights, 
and ever ready to exert themselves in behalf of these so-called 
vested rights, even where they are clearly based upon an act of 
the Legislature overstepping the limits prescribed by the Consti¬ 
tution. 

Mr. Justice Catron proceeds to quote further from the opinion 
of the Ohio Supreme Court in his effort to prove the fallacy of 
the reasoning of his own associates, his quotations ending with the 
following passage, intended to expose the error of the assumption 
that the protection of so-called vested rights, in reality special 
privileges, is tantamount to the protection of property rights: 

“For every surrender of the right to tax particular property not 
only tends to paralyze the government, but involves a direct in¬ 
vasion of the rights of property, of the balance of the community; 
since the deficiency thus created must be made up by larger 
contributions from them, to meet the public demand.” 

He then says on his own account: 

“The foregoing are some of the reasonings of the state court 
on the consideration here involved. With these views I concur, 
and wiU add some of my own. The first is, ‘That acts of Parlia¬ 
ment derogatory from the power of subsequent Legislatures 
not binding. Because (as Blackstone says), the Legislature being 
in truth the sovereign power, is always equal, always absolute; 
and it acknowledges no superior on earth, which the prior Legisla¬ 
ture must have been if its ordinances could bind a subsequent 
Parliament, And upon the same principle Cicero, in his letters to 
Atticus, treats with proper contempt these restraining clauses 
which endeavor to tie up the hands of succeeding Legislatures. 
When you repeal the law itself, says he, you at the same time 
repeal the prohibitory clause which guards against repeal.* 

“If this is so under the British government, how is it in Ohio. 
Her Supreme Court holds that the State constitution of 1802 ex- 
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pressly prohibited one Legislature from restraining its successors 
by the indirect means of contracts exempting certain property from 
taxation. The court says, Power to exempt property was reserved 
to the people; they alone could exempt, by an organic law. That 
IS to say, by an amended constitution. The clause mainly relied 
on declares *that all powers not delegated, remain with the people.’ 
Now, it must be admitted that this clause has a meaning; and it 
must also be conceded (as I think) that the Supreme Court of 
Ohio has the uncontrollable right to declare what that meaning is; 
and that this court has just as little right to question that con¬ 
struction as the Supreme Court of Ohio has to question our con¬ 
struction of the Constitution of the United States. 

Tn my judgment the construction of the court of Ohio is 
proper; but if I believed otherwise I should at once acquiesce. 

US look at the matter fairly and truly as it is, and see what a 
different course on the part of this court would lead to; nay, what 
Ohio is bound to do in self-defense and for self-preservation, under 
the circumstances” 

What the State of Ohio did in “self-preservation” will be seen 
a little further below. Before turning to that, however, we must 
quote a passage from Justice Campbell’s opinion; a passage 
which is highly interesting, not only in connection with the subject 
here under consideration, but also because it discloses the opinion 
held by a very able jurist of the respective merits of the opposing 
opinions of Chief Justice Taney and Mr. Justice Story in the 
amous Charles River Bridge Case, which was not only an im¬ 
portant milestone on the way from Dartmouth College to Piqua 
ranch, but is still of the greatest importance in our jurisprudence. 

0 speaking of Chief Justice Taney’s opinion in the Charles River 
^ge Case, Mr. Justice Campbell said: 

court only declared those principles for which the com- 
had struggled for centuries, and which were only 
aolished by magnanimous and heroic efforts.” 

He then proceeds as follows: 

- ^ules that public grants convey nothing by implication, 

strictly in favor of the sovereign, do not pass any- 
^ ^ described nor referred to, and when the thing granted is 

else passes; that general words shall never be 
he ^ fo deprive him of a greater amount of revenue than 

grant, were not the inventions of the craft of the 
ites were established in contests with crown favor- 

dicinl^^^ upon the administration, executive and ju- 

^ checks for the people. The invention of crown lawyers 
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employed about such phrases, as ex speciali gratia, certa 
sdentia mero motu, and non obstante, to undermine the strength 
of such rules, and to enervate the force of wholesome statutes. A 
writer of the seventeeth century says, 'from the time of William 
Rufus, our kings have thought they might alienate and dispose 
of the crown lands at will and pleasure; and in all ages, not only 
charters of liberty, but likewise letters patent for lands and man¬ 
ors, have actually passed in every reign. Nor would it have been 
convenient that the princess hand should have been absolutely 
bound up by any law, or that what had once got into the crown 
should have been forever separated from private possession. For 
then by forfeitures and attaintures he must have become lord of 
the whole soil in a long course of time. The constitution, there¬ 
fore, seems to have left him free in this matter; but upon this tacit 

other power), that he shall do nothing 
which may tend to the destruction of his subjects. However, 
thou^ he be thus trusted, it is only as head of the Common¬ 
wealth; and the people of England have in no age been wanting to 
put in their claim^ that to which they conceived themselves to 
have a remaining interest; which claims are the acts of resump¬ 
tion that from time to time have been made in Parliament, when 

such gifts and grants were made as becomes burdensome and hurt¬ 
ful to the people. . . . 

Our constitution, therefore, seems to have been, that the 
king always might make grants, and that these grants, if passed 
according to the forms prescribed by the law, were valid and 
pleadable, against not only him, but his successors. However, it 
is Imew^e manifest that the legislative power has had an un- 
ccmtested right to look into those grants, and to make them void 
whenever they were thought exorbitant.^ ” 

Probably taking the hint from Justice Catron*s opinion as 
to what the State of Ohio *'is bound to do in self-defense and 
for self-preservation under the circumstances,” the Supreme Court 
of the State of Ohio refused to recognize the validity of the decision 
of the United States Supreme Court, taking the position that the 
famous twenty-fifth section of the Judiciary Act of 1789 was un¬ 
constitutional. In so doing, the Ohio Supreme Court, as we have 
seen, was only following the example set by the Court of Appeals 
of Virginia some forty years earlier in the famous contest over 
the decision of the United States Supreme Court in Martin v. 
Hunter^s Lessee, 

At about the same time the same position was taken by the 
Supreme Court of California, in a case known as Johnson v. Got- 
don, (4 Calif., 368), decided in 1854, The question came up in 
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the California Supreme Court on an appeal from a motion to 
transfer a case then pending in the California state courts to the 
United States District Court for the District of California. In 
passing upon this appeal the Supreme Court of California took 
occ^ion to express its opinion upon the entire subject; and its 
decision is thus summarized in the reporter’s headnote: 

Constitution of the United States gives no authority 
0 the Supreme Court of the United States to exercise appellate 
jurisdiction over the State Courts, nor can such authority be de¬ 
rived by imphcation, or construction. 

t ’K ^ State Courts and the Federal Courts are co-ordinate 
tribunals, with concurrent jurisdiction in many cases, and the de¬ 
cision of the one in which jurisdiction first attaches, is final and 

conclusive. 

3. No cause can be transferred from a State Court to any 
Court of the United States. 

Q c+ ^ of error nor appeal lies to take a case from 

a btate Court to the Supreme Court of the United States.” 

In delivering the opinion of the Court, Justice Heydenfeldt said 
^ behalf of the unanimous court: 

fKft defendant upon the allegation that he is an alien, moved 
TTn’f below to transfer the case to the District Court of the 
states, which the Court refused to do, and this refusal is 
^ en'or. This is the only assignment of error, which 
pnno^^^ a serious consideration. With this question we will also 
v application made to this Court, in the case of Eldridge 

of ■ 1 ^ error to this Court from the Supreme Court 

“Tk §^^tes, which was refused from the Bench, 
ckrv K power between the Federal and State Judi- 

int 2 i I luUy discussed on both sides, by some of the ablest 
luieuects which our country has produced. 

tion ^ ®Wroaching the subject, therefore, after much consulta- 

onin’;^^ I^l^Ue else is left for us to do, but to adopt the 

opmions of the one side or the other. 

warrloG*^^ early period, Hamilton, in the Federalist, and after- 
iesspp k ^ Johnson, in the case of Martinis Heirs v. Hunters 
Xg^ven us the argument in favor of the extent of power 
reason* Federal Judiciary. This was followed by the same 

m the former Judge’s Commentaries on the Constitution. 
statpH^ + 1 ?^ the question we have in the case above 

armitna * ^ exposition of the Supreme Court of Virginia, and 
anrf Calhoun, in his Discourse on the Constitution 

.CT^nient of the United States. 

e nave read carefully on both sides, and convinced, as we are. 
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by the reasoning of the latter, we are forced to the adoption of his 
conclusions. We have considered the suggestion, that the power 
claimed has been acquiesced in by most, if not all, of the other 
States, and generally, without any attempt to question or resist 
it; but we see no sufficient reason in this fact for the surrender of 
a power which belongs to the sovereignty we represent, involving 
an assumption of power by another jurisdiction in derogation of 
that sovereignty. We think, too, that the acquiescence in this 
usurpation of the Federal Tribunal under an act of Congress, not 
warranted by the Constitution, is not so much owing to a convic¬ 
tion of its propriety, as it is to the high character of the Court, and 
the general correctness of its decisions.” 

The same attitude was taken by the Supreme Court of Wis¬ 
consin in the famous Booth Cases, growing directly out of the 
agitation over Slavery. But the Wisconsin court went a step 
further. Not only did it hold that it had the right to decide upon 
the constitutionality of such a law as the twenty-fifth section of 
the Federal Judiciary Act of 1789, which directly affected its own 
rights as a State court, by providing an appeal from its decisions 
to the United States Supreme Court, but that it had the general 
right of judging for itself of the constitutionality of general laws 
passed by the United States Congress. It then proceeded to de¬ 
clare the Fugitive Slave Act of 1850 unconstitutional. The cir¬ 
cumstances of this famous case are so interesting, as showing the 
general attitude of the people at that time towards the United 
States Supreme Court, and as illustrating the mood then prevail¬ 
ing among both bench and bar, that the story is worth re-telling 
in some detail. 

The hero of the story was Sherman M. Booth, originally of 
Connecticut and at this time of Milwaukee, who was the editor 
of an abolitionist paper and a leading local figure in the anti¬ 
slavery agitation. He was arrested several times in connection 
with the rescue of a Negro slave named Glover, who had escaped 
from his master in Missouri and had gone to live near Racine, 
Wisconsin, a few years prior to his apprehension by his master 
under the terms of the Fugitive Slave Law of 1850. The rescue 
seems to have been actually effected by a Committee appointed 
at a mass meeting held at the court house in Milwaukee, after 
speeches had been made by prominent members of the bar; but 
Booth was charged with being the instigator of the rescue. -A- 
warrant for his arrest was first issued bv a United States Commis- 



ON THE EVE OF THE CRISIS 


479 


sioner, and resulted in his being freed on a writ of habeas corpus 
issued by the state courts. He was then indicted in the Federal 
courts and convicted, but was again released on a writ of habeas 
corpus issued by the state courts. In both of these cases the state 
courts, with the Supreme Court at their head, refused to abide by 
the decisions of the United States Supreme Court, and assumed 
the power to declare acts of Congress unconstitutional. And in 
the second case, the Wisconsin Supreme Court actually defied the 
mandate of the United States Supreme Court, and released on 
habeas corpus a prisoner held by the United States Marshal under 
a judgment of a conviction in a Federal court, because it, the State 
Supreme Court, was of the opinion that the Act of Congress upon 
which the conviction of the prisoner was based was unconstitu¬ 
tional, even though the United States Supreme Court had held it 
to be constitutional. 

The curious thing about it all is that in so doing the Wisconsin 
Supreme Court was actually carrying to its logical conclusion the 
doctrine upon which the entire Judicial Power is based—at least, 
as that doctrine was understood and taught by its original ex¬ 
ponents, James Wilson and John Marshall, and as it is still under¬ 
stood and taught by the more conservative of its adherents and 
supporters. 

Before proceeding to discuss these opinions, it should be noted 
that the people who advanced them at the bar, and who sustained 
them on the bench, were among the best lawyers of their time. 
Some sixty years later, and after the Judicial Power had been 
firmly established on the new foundations laid down by Chief 
Justice Taney and his successors, Chief Justice John B. Winslow, 
of the Supreme Court of Wisconsin, in a book entitled The Story 
of a Great Court, speaks in the highest terms both of Booth’s 
counsel, who advanced these arguments, and of the judges who 
rendered the decisions in question. The counsel who advanced the 
constitutional theories adopted by the court was Byron Paine, 
a noted lawyer, and subsequently himself a judge of the Wisconsin 
Supreme Court. 

The case was no mere local cause celebre; nor was the argu¬ 
ment a mere local event. On the contrary, both the argument— 
which was published at the time in pamphlet form—and the de¬ 
cision of the court, were events that stirred the entire nation. The 
largument elicited many congratulations, among them one from 
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Charles Sumner, who wrote to Paine under date of August fifth, 
1854; 

“I congratulate you upon your magnificent effort, which does 
honor not only to your state but to your country; the argument 
will live in the history of this controversy. God grant that Wis¬ 
consin may not fail to protect her own right and the rights of her 
citizens in the emergency now before her. To her belongs the 
lead which Massachusetts should have taken.’^ (Winslow, The 
Story of a Great Court, p. 77. See also S. S. Gregory, A Histone 
Judicial Controversy, Michigan Law Review, Jan., 1813.) 

As to the points raised by this argument, Chief Justice Wins¬ 
low, in the book just referred to, says: 

“He (Paine) argued that the fugitive slave law was uncon¬ 
stitutional on three grounds: (1) because Congress had no power 
to legislate upon the subject at all, being the ground taken by Judge 
Smith in his opinion; (2) because it provided that a man might 
be reduced to a state of slavery without a trial by jury, and (3) 
because it vested judicial power in Court Commissioners contrary 
to the terms of the Constitution, which provided for the vesting of 
such power in certain Courts.” 

As we have already mentioned, Booth was originally arrested 
upon the order of a United States Commissioner, and it was on 
the argument of the habeas corpus on this arrest that the matter 
first came into prominence. It was of Paine^s argument on this first 
habeas corpus that Chief Justice Winslow was speaking in the 
passage just quoted. The writ of habeas corpus was issued by 
Associate Justice Smith of the Supreme Court, and it is to Mr. 
Justice Smith's opinion in issuing this writ—^which opinion he 
afterwards repeated when the case came up for hearing before the 
entire Supreme Court on an appeal by the Federal District Attor¬ 
ney from Mr. Justice Smith's decision discharging the prisoner 
that Chief Justice Winslow is referring in the above passage. The 
last of the three grounds urged by Paine on the first argument 
became, of course, inapplicable when the second case came before 
the Wisconsin Supreme Court, on the second writ of habeas corpus, 
issued after Booth had been regularly indicted and convicted in 
the Federal courts. But the decision was the same in the second 
case as in the first. 

As indicated by Chief Justice Winslow in the passage quoted 
above, the court was not unanimous in its opinion. The fact is, 



ON THE EVE OF THE CRISIS 


481 


that of the three judges who rendered the original decision, one, 
Associate Justice Crawford, was actually opposed to the decision 
in so far as the serious question of constitutional law was con¬ 
cerned. Only two of the judges, Chief Justice Whiton and Asso¬ 
ciate Justice Smith, concurred in the opinion declaring the Fugitive 
Slave Law of 1850 unconstitutional; and only Associate Justice 
Smith went to the extent of holding that Congress had no power 
to legislate on the subject at all. 

The United States Attorney appealed from the first decision of 
the Wisconsin Supreme Court to the United States Supreme 
Court. In the meantime Booth was indicted and tried in the 
Federal District Court, where he was convicted of a violation of 
the Act of 1850. Whereupon he again sued out a writ of habeas 
corpus, and, as already stated, was again released by the Supreme 
Court of Wisconsin, on the ground that the Act of 1850, a viola¬ 
tion of which was the crime for which Booth was convicted, was 
unconstitutional. Naturally, the United States Attorney again 
appealed to the United States Supreme Court. The United States 
Supreme Court reversed both State decisions. But the Supreme 
Court of Wisconsin defied the United States Supreme Court by di¬ 
recting its clerk to refuse to recognize the writ of error issued by 
the United States Supreme Court, by making a return thereon, or 
to enter the mandate of the United States Supreme Court in the 
State Court after the United States Supreme Court had reversed 
the state court's decisions. 

In this attitude the State Supreme Court had the support of 
both houses of the State Legislature, which passed formal resolu¬ 
tions upholding the constitutional views of its own Supreme 
Court, and these resolutions were approved by the Governor of 
the State. 

“So that," says Mr. S. S. Gregory, in the article referred to 
above, ‘^all the departments of the state government were thor¬ 
oughly committed to this attitude of hostility to and defiance of 
the Federal Government.” 

But not only all the departments of government were so com¬ 
mitted. These views had the entire approval of the overwhelm¬ 
ing majority of the people of the state from the very begnning, 
and throughout the entire time this struggle lasted. 

But it must not be assumed that this attitude on the part of 
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the people was a mere outburst of passion, and that the Supreme 
Court was, in its turn, merely carried away on the waves of this 
passion. On the contrary, whatever may be said of the attitude 
of the people, there can be no question but that, as far as the State 
Supreme Court was concerned, its attitude was the result of con¬ 
stitutional views carefully considered and ably stated. In speak¬ 
ing of the arguments and opinions in this case, Mr. S. S. Gregory, 
writing nearly sixty years later, said: ‘^So there were great argu¬ 
ments in this case. Great arguments make great opinions.” And 
Chief Justice John B. Winslow, in his work referred to, writing 
about the same time as Mr. Gregory, said of Mr. Justice Smith’s 
opinion, which was the most far-reaching: 

*‘Mr. Justice Smith, in a long and able opinion, discharged the 
prisoner on the ground that Congress was given no power by the 
United States Constitution to legislate on the subject, but that 
the clause in the Constitution providing that fugitive slaves 
should be given up to the owner was simply a command to the 
State, and to be enforced by the states alone.” 

In this opinion, the ability of which is thus certified to by the 
Chief Justice of the Supreme Court of Wisconsin nearly sixty 
years later, Mr. Justice Smith said: 

“This Court has no disposition to interfere with the criminal 
jurisdiction of the District Court of the United States. Unless that 
Court proceeds within the limits which the constitution and laws 
of Congress have prescribed, its acts are a nullity. Its jurisdiction 
is always open to question, and must affirmatively appear. If 
jurisdiction be wanting, its process, judgments and decrees are 
void. Were it otherwise, that Court might proceed to indict, con¬ 
vict and punish for common assault, libel, breaches of the peace, 
and so forth, imprison our citizens at its own will and pleasu^, 
administer the whole common law code of offenses and pumsh- 
ments, from whose judgments there could be no appeal, and whose 
prison doors no earthy power could unlock. Such dc^trine^^is 
monstrous. We have not yet reached the point of submission. 

The question of the constitutionality of the Fugitive Slave Law 
of 1850 is, of course, of mere historical interest now. The question 
of the constitutionality of the twenty-fifth section of the Judiciary 
Act of 1789, and the corresponding section of the present United 
States Judicial Code, which is the basis of the right of appeal from 
state courts to the United States Supreme Court, is of course o 
ever-present importance, even though it may be only of academic 
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interest, in view of the actual practice of our courts. But the 
reasoning contained in the passage just quoted from Mr. Justice 
Smith’s opinion cannot be brushed aside as merely academic. For 
that reasoning touches the very foundations of the Judicial Power. 
Its logic is unanswerable: at least so long as we adhere to the logic 
of James Wilson and John Marshall, which was the only logic 
upon which the theory of the Judicial Power rested from the time 
that James Wilson first promulgated the theory in his famous lec¬ 
tures on the law, until the time that Mr, Justice Smith wrote his 
celebrated opinion on the eve of the Great Crisis, 
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APPENDIX A 


THE DOCTRINE OF JUDICIAL REVIEW IN ENGLISH JURISPRUDENCE 

As this work is not intended for antiquarians, or special students 
of legal history, we could not, in the main text, enter upon a 
lengthy and technical discussion of the subject indicated in the 
heading to this Appendix, We were, therefore, compelled to limit 
ourselves to a few brief citations from Pollock, Maitland, and 
Holdsworth for proof of our assertion that this doctrine was un¬ 
known to English jurisprudence, and that the assertions to the 
contrary were due to a combination of two sets of misrepresenta¬ 
tions: a misrepresentation by Coke as to the Common Law of 
England, followed by misrepresentations as to alleged decisions 
by Coke and his successors. We believe that the authorities quoted 
by us are so respectable, and their evidence so decisive, that we 
might very well let it go at that. But the importance of the 
subject, and the persistence of the error notwithstanding the state¬ 
ments of these authorities, as is evidenced by the repetition of 
these errors in the report of the learned Special Committee of the 
New York State Bar Association, make it worth while to go into 
this subject at some length, for the benefit of those of our readers 
who may be interested in such special studies. 

Perhaps the best starting-point for this discussion is the state¬ 
ment of the Special Committee—although we shall, of necessity, 
have to touch upon matters not mentioned by that Committee, as 
we intend this to be an exhaustive review of every English case 
ever brought into this discussion, and of every English legal writer 
of note ever brought forward in support of the doctrine of judicial 
review, insofar as they have come to our attention. 

In its first report (1915) the Special Committee said: 

“The American Revolution was a lawyers* revolution to enforce 
the principle laid down in Lord Coke’s, Lord Hobart’s and Lord 
Holt’s decisions that acts of parliament against common right or in 
violation of the natural liberties of Englishmen were void,” 

The committee then proceeded to cite Dr. Bonham*s Case, Day 
V. Savadge, and City of London v. Wood, in proof of its assertion as 
to what the three Lords Chief Justices decided. And they also 
quoted Godden v. Hales as proof of the fact that the three great 
jurists mentioned were not alone in their position on the subject, 
but that the doctrine declared by them in the cases decided by 
them had, in the language of the Chief Justice who delivered the 
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opinion in Godden v. Hales, “always been taken for law.” The 
Special Committee then says: 

“The views of Coke, his associate Justices and their patriotic 
successors prior to the American Revolution that Parliament was 
not omnipotent and that it was the duty of all courts to refuse to 
execute acts of Parliament in contravention of the natural rights 
and liberties of free Britons, were adopted not merely by patriotic 
leaders like John Adams, Samuel Adams and James Otis, but by 
colonial legislatures, colonial and town conventions, and innumer¬ 
able colonial town meetings during a long series of years prior to 
1776.” 

The American side of the question has been treated at con¬ 
siderable length in the main body of this work, and some special 
phases will be discussed further in the succeeding appendices. They 
need not, therefore, detain us here. But before embarking upon 
an examination of the English “decisions,” it may not be amiss 
to pay some attention to Lord Chief Justice Coke—for upon closer 
examination it will be found that Hobart and Holt play a very 
subordinate role in this matter. At most they were merely follow¬ 
ing in his footsteps. It was Coke who laid down the law, and the 
others were merely echoing his words. Who, then, was Coke, that 
a great revolution should be made—dividing the English-speaking 
people of the New World from those of the Old—in order to per¬ 
petuate his views on the American continent? 

Notwithstanding Coke's reputation as a lawyer, neither his 
character nor his standing as a thinker on questions of government 
entitle him to any such honor as is accorded him by the learned 
Committee's theory of the American Revolution. Like his more 
famous contemporary and rival. Lord Bacon, Coke had a checkered 
career and a considerably spotted reputation. And while he did not, 
like his great rival, plead guilty to bribery, he did not, on the other 
hand, have the transcendent genius of that rival as a thinker; and 
his reputation as a statesman is based on a comparatively brief 
parliamentary career towards the end of his long life, when he took 
a prominent part in the struggle of the Commons against the King. 
Eor the rest, he was a dry-as-dust common la\^er, whose title to 
fame was based on a reputation for great erudition in common law 
precedents, which has since been found to have been greatly 
overrated. The opinions of such a man on the question of the 
fundamental principles of government, and the case in which he is 
supposed to have expounded them, would, therefore, be of compara¬ 
tively little value at this time, but for the learned Special Com¬ 
mittee’s report, and the new theory of the American Revolution 
therein advanced But this report makes Coke, as well as Dr. 
Bonham*s Case, of transcendent interest to all students of our in¬ 
stitutions. Let us, therefore, look at them a little more closely. 
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Without going into a detailed study of Coke’s character it is 
safe to say that aU historians agree on his two chief character¬ 
istics: an over-mastering ambition, and a complete absence of 
scruples as to the means employed to achieve any object, whether 
good or bad, on the achievement of which he had set his heart. 
With an equal lack of scruples he would sacrifice the happiness of 
his daughter in order to further his career at court, and invent 
common law” or “precedents” in order to win a legal battle or be 
able to make a desired decision. 

ffis public career may be divided into three periods. During 
the first period, comprising about one half of his entire public 
career, he was merely the servile courtier and unscrupulous tool of 
autocracy. Particularly during the latter part of this period, when 
he was Attorney-General, first under Elizabeth and then under 
James I, he earned a very unenviable reputation for meanness of 
spirit towards those whom he prosecuted on behalf of his royal 
masters. But this sinks into insignificance when compared with 
the fact that he used his position of Attorney-General and his great 
reputation as a common law lawyer to curtail the liberties of the 
l^ople, by initiating a series of prosecutions for criminal libel before 
the mfamous court of Star Chamber, and then used the decisions 
there obtained as a basis for the development of an alleged “com¬ 
mon Iw” doctrine of criminal libel. In this connection the famous 
C(wc Be Ltbellis Famosis deserves particular attention. In order 
that the reader may fully understand the position of that case in 
the development of the law of the subject, and Coke’s part in 
destroymg a substantial part of the liberty of the English people 
we must notice the history of the law of libel before Coke put his 

hand to it. 

In 1275 Parliament passed a statute making it a criminal of- 
lense to spread defamatory rumours concerning the great of the 
earth commonly known as the statute of Scandalum Magnatum; 
and this statute was re-enacted several times in the course of the 

cen^tury. But we have it on the authority of Professor Holds- 
worth that these statutes were but seldom made the basis of pros-* 
ecutions. And, what is more important, unless the case fell within 
the express provisions of these statutes the common law courts 
refused to give any action for defamation. Indeed, such was the 
feehng of the people on the subject, that shortly after the first 
statute of Scandalum Magnatum was passed Parliament specif¬ 
ically declared that no action lay at common law for defamatory 

words. (W. S. Holdsworth, History of English Law, vol. 2, p. 366; 
io., vol. 3, pp. 409-10) 

But this changed under the autocratic regime of the late Tudors 
and the Stuarts, with the help of judges like Coke. 

The modem law of defamation—says Professor Holdsworth— 
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like the modern law of conspiracy, has originated in two sets of 
doctrines originating in the common law courts and in the Star 
Chamber respectively. ... 

*^It was during this period (i.e., late 16th and early 17th cen¬ 
turies) that the common law definitely assumed jurisdiction over 
defamation by allowing a person who had been thus damaged to 


bring an action on the case. ... 

“Throughout this period the popularity of the common law 
remedy was growing. Coke complained of the frequency of these 
actions; and we shall see that at the close of this period a small 
book was devoted to summarizing the results of the cases. * • 

“The common law conceived of defamation simply as a civil 
wrong causing damage to the person defamed. Dainage was the 
gist of the action. . . . From this conception of the gist of the ac¬ 
tion three consequences followed. In the first place publication to 
some third person was essential, because otherwise no damage could 
have ensued; and truth was a defense, because a person ought not 
to be allowed to receive compensation for damages caused to a char¬ 
acter which he did not possess. In the second place, being a per¬ 
sonal action for a tort, it died with the person. In the third place, 
the common law courts did not at this period recognize any dif¬ 
ference between spoken and written defamation.” (Holdswortn, 


op. cit. vol. 5, pp. 205-7) 

Such was the common law as Coke found it. And now as to 
what he did with it. Of Coke's part in changing the law of defama¬ 
tion, Lord (Chancellor) Birkenhead says: 

“As Attorney-General he was responsible for initiating a senes 
of prosecutions for libel—nearly, but not quite, an innovation. His 
views of the law of defamation were very decided, but have not 
been followed by later judges. He thought that public criticism or 
public officials and private individuals, living or dead, was to be re¬ 
pressed, whether the criticism was true or false. (Case de 
famosis, 5 Rep. 125 b) This is curious in view of the fact that he 
seems to have shared the repugnance of the judges for 
for slander.” (Birkenhead, Fourteen English Judges, 29-30) 

This brief paragraph, when taken in connection with the state¬ 
ment of the law as given by Holdsworth, teUs a devastating ta e. 
The “not quite” probably refers to the couple of prosecutions unaer 
the statutes of Scandalura Magnatum which have nothmg to ao 
with the case, as Coke's prosecutions were not under t^^se statutes. 
Nor is “curious” the exact word to use in connection with the aii- 
ference in Coke's attitude between criminal and civil prosecutions 
for defamation. “Damning” might be a more appropriate wor . 
For a civil remedy is usually sought by a private citizen for actual 

damages sustained, while criminal prosecutions of 

have always been an engine of oppression in the hands of arbitrary 
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governments. The true meaning of Coke’s position, and the full 
enormity of his doctrine as well as of his offense, can best be seen 
from an examination of his so-called “report” of the Case de 
Libellis Famosis, which is in reality nothing but a statement of his 
views which he succeeded in having adopted by the court of Star 
Chamber. 

This report shows that Coke was the originator of that mon¬ 
strous doctrine “the greater the truth the greater the libel,” which 
long disgraced our law of this subject. But even the enormity of 
that doctrine pales before the enormity of Coke’s offense in palm¬ 
ing that doctrine off as a doctrine of the common law, which he did 
by means of this very “report.” It should be borne in mind in this 
connection that the acceptance of this monstrous doctrine by the 
court of Star Chamber would of itself probably have had little 
effect on the common law courts. It was the misuse by Coke of his 
reputation for learnedness in the common law, by his assurances 
in his report that the law applied in that case by the court of Star 
Chamber was good common law doctrine, that caused the accep¬ 
tance of this monstrosity into the common law of England, where 
it remained for generations—a scandal and a reproach to a people 
that prided itself on its love of liberty. 

The second, or middle, period of Coke’s public career, consists 
of the ten years during which he was, successively, Chief Justice of 
the Common Pleas, and Chief Justice of the Court of King’s Bench, 
1606-1616. James the First was King, and Robert Cecil, Earl of 
Salisbury, was the all-powerful Prime Minister. This is important 
to remember, for Coke was a relative and a protege of the great 
Prime Minister. But during the latter part of this period, at least, 
Coke had evidently decided that he was a great man on his own 
account—in fact, great enough to play an independent hand. 
Whether he was really ambitious enough to dream of an independ¬ 
ent judicial kingdom of his own, which would stand between King 
and Parliament in the struggle then just beginning, claiming not 
only independence but even superiority to both, as is supposed by 
some historians, cannot be determined now. That he was ready 
to fish in troubled waters is quite clear. For our own part, we are 
inclined to think that his ambition, great as it was, did not aim be¬ 
yond that of an independent position among the warring factions 
of the court. But here he undoubtedly considered himself a great 
power—strong enough to assert his independence, and perhaps not 
averse to showing the court that his position as judge gave him 
standing with the people and an opportunity to play for popular 

support. 

Much has been made by Coke’s admirers of his alleged inde¬ 
pendence as a judge in acting in opposition to his royal master. 
But we find very little proof of that. All of his so-called “defiance” 
of court influence is easily explainable by the struggle between the 
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various court factions, and particularly by his well-known rivalry 
with Francis Bacon and enmity for the Chancellor, Lord Ellesmere. 
Equally apocryphal seems to be his alleged mart>Tdom for his 
“defiance” of the Court in the interest of justice. His transfer 
from the Chief Justiceship of the Common Pleas to that of the 
King’s Bench, supposed to have been a punishment for his “refusal 
to prostitute justice,” was a promotion not only in name but in fact. 
To an ambitious man—and his ambition is the most authenticated 
trait of his character—the smaller revenue must have meant very 
little, bearing in mind that he was a very wealthy man, compared 
with the great dignity of the new office, which permitted him to de¬ 
scribe himself as “Chief Justice of England,” even if his opponents 
did claim that he had no right to the title. 

But soon his ambition, whatever its aim, got him into^ diffi¬ 
culties. For he was not satisfied with being “Chief Justice of 
England” in name only. And so he set out to aggrandize his court 
at the expense of all the others. Soon he was on fighting terms 
with practically every other court in the land, including the power¬ 
ful Court of Chancery, presided over by the King’s Lord High Chan¬ 
cellor. 

In 1616 his opponents accused him of having published “extrav¬ 
agant” opinions in his “Reports.” He was directed by the King 
to take a “vacation” and go over his Reports, with a view to correct¬ 
ing any errors which he might discover in them. While this matter 
was pending he was suddenly removed from the Chief Justiceship. 
The cause of his removal is buried in obscurity. One thing is cer¬ 
tain, however,—in his dismissal, as in his promotion, he was not a 
martyr to any great “cause.” According to his principal biographer, 
the true cause of his dismissal was a quarrel over the filling of the 
office of Chief Clerk of his court—a highly lucrative position desired 
by the King’s new favorite, Lord Buckingham. According to Lord 
(Chancellor) Birkenhead, it was the result of his fight with the 
Court of Chancery plus a slight, or fancied slight, to the King’s 
prerogative. Lord Birkenhead thus describes Coke’s removal from 
office: 

“The next move was Coke’s. He procured the preferment of 
two indictments against persons who had brought suits in Chan¬ 
cery after actions had been decided in the Common Law Courts. 
There were on the Statute Books certain Acts, known as the 
Statutes of Praemunire, aimed at the Papal Courts and imposing 
penalties on those who interfered with the King’s courts. The 
grand jury ignored the bills. Bacon, as Law Officer, advised that the 
Court of King’s Bench could not interfere with the Court of Chan¬ 
cery. Before the dispute was settled a fresh dispute arose. Counsel 
in a case before the Exchequer Chamber had, during argument, 
denied the existence of a particular prerogative. The Court was 
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ordered at once to abandon the case, but, led by Coke, declined to 
do so. The result was that the Chief Justice was dismissed,—a 
false move, for he placed without delay his vast learning at the 
disposal of the opposition to the King in the Commons.” (Birken¬ 
head, Fourteen English Judges, p, 8) 

The truth probably is that there were many contributing causes 
to Coke’s downfall as a court favorite. The immediate occasion 
may have been the Chief Clerkship, the Statute of Praemunire, or 
some other matter. The underlying cause was his general pride and 
ambitious grasp for power. As was said by his contemporaries, his 
downfall was due to four “P”s—Pride, Prohibition, Praemunire, 
and Prerogative. But Pride was not only the first but the basic 
cause. This is borne out by a statement of King James himself, 
made in connection with the charges against the Reports. In this 
document King James says: 

“That for things past, his Majesty had noted in him (Coke) a 
perpetual turbulent carriage, first towards the liberties of the 
Church and estate ecclesiastical, towards his prerogative royal and 
the branches thereof, and likewise towards all the settled jurisdic¬ 
tions of all his other courts, the High Commission, the Star 
Chamber, the Chancery, the Provincial Councils, the Admiralty, the 
Duchy, the Court of Requests, the Commission of Inquiry, the new 
boroughs in Ireland.” (C. W. Johnson, Life of Sir Edward Coke, 
vol. 1, p. 315) 

This brings us to the charges about his Reports, which brings 
up the question of Coke’s “constitutional” opinions during this 
period: and it also brings us directly to Dr. Bonham*s Case, which 
was made one of the specifications in the formal charges against 
Coke growing out of the publication of his formal Reports. 

Coke’s Reports were published in thirteen parts, eleven of which 
appeared during his lifetime, and two posthumously. Of those that 
appeared during his lifetime, the first appeared in 1600 and the last 
in 1615. It should be noted that these Reports are not really re¬ 
ports in our sense of the word. They were rather “commentaries” 
upon the laws, the reported cases being made the occasion for 
Coke’s opinions upon the subjects adjudicated. If Coke had only 
been careful to clearly separate the decisions from his own opin¬ 
ions, there could, of course, be no objection to this. Unfortunately, 
that is not the case, and the reader hardly knows what is report 
proper and what is merely Coke’s own discourse. And the reporting 
itself is very far from being above suspicion. So we are told by 
Lord (Chancellor) Birkenhead, that at least in one case Coke’s 
“report” is the exact reverse from the actual decision. Also—as we 
have seen in the Case de Libellis Famosis, and as we shall have 
occasion to see in our discussion of Dr, Bonham*s Case —his asser- 
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tions as to the common law and his references to earlier precedents 
leave very much to be desired, to say the least. 

Another thing to be noted about these Reports is the marked 
difference in the opinions expressed in the earlier and the later 
volumes. The difference between the volumes that appeared dur¬ 
ing Coke’s lifetime and those which appeared posthumously has 
been noted by legal historians. It is supposed that the last two 
volumes were deliberately left unpublished by him because they 
contain matter which Coke did not dare publish during his life¬ 
time. But while the eleven volumes published by Coke himself do 
not contain anything which even James I could consider seditious, 
there is, nevertheless, a marked difference between those volumes 
which were published during his Attorney-Generalship and his 
Chief Justiceship of the Common Pleas and those published while 
he was Chief Justice of the King’s Bench, and particularly the last 
volume. It is interesting to note in this connection that all of the 
five cases which were cited to the King by Coke’s opponents as 
containing “extravagant” opinions appear in the later volumes— 
three of them in the very last. 

The charges were prepared by Francis Bacon, afterwards Lord 
High Chancellor, and approved by the then Lord High Chancellor, 
Lord Ellesmere. The gravamen of the charges was that Coke went 
out of his way to state opinions which were both “extravagant 
and not involved in the decisions of the cases. As King James put 
it: “being all such as were expiations of his own, and no judgments. 

The five cases involved, in the order given in the charges are: 
(1) Case of Isle of Ely, (10 Coke); (2) Darcy's Case, (11 Coke); 
(3) Godfrey's Case, (11 Coke); (4) Bonham's Case (8 Coke); (5) 
Bagge's Case, (11 Coke). 

The first of these cases, reported at the end of Vol. 10, had to 
do with the question of the powers the Sewer Commissioners had 
under the common law and under certain statutes. It is rather 
difficult now to determine the importance of the case. It is Quite 
probable that it had no particular significance, and that Cokes 
opponents cited this case and the Bonham Case in order to show 
that Coke was interfering with other departments of government 
than those in which his opponents were directly concerned. Coke 
was to be pictured as a man of restless character and vaulting 
ambition, who was ready to set his court above all other dep^t- 
ments of government: Parliament, Sewer Commissioners, the other 
courts of the realm,—all were to be made subservient to his power 
of Chief Justice of the King’s Bench Court. At this juncture it 
would be no bad tactics to show that this was not either a personal 
squabble between courtiers nor merely a fight for the royal pre¬ 
rogative, but that all departments of government, as well as Par¬ 
liament itself, were interested in nipping in the bud the ^ssernons 
of such dangerous powers by the spurious “Chief Justice oi ii^ng- 
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land/^ Hence the cases of the Isle of Ely and Dr. Bonham. But 
the real interest of those behind the charges was in the other three 
cases. 

Godfrey's Case involved directly Coke’s attitude towards the 
other courts. He was asked w^hat he meant by saying in the report 
of this case that “some courts cannot imprison, fine and amerce, as 
ecclesiastical courts,” etc. 

Darcy*s Case, also known to fame as the Case of Monopolies, 
involved the question of the royal prerogative. The history of this 
case is interesting, and its inclusion by Coke in his Reports at this 
time significant. And so was the manner of its reporting. This 
significance could not escape his astute adversaries, and was un¬ 
doubtedly interpreted by them as a bid for popular favor. That 
undoubtedly was the meaning that they endeavored to have King 
James read into it. For all we know this interpretation was prob¬ 
ably correct. 

The case involved a monopoly granted by Queen Elizabeth for 
the importation and manufacture of playing cards. Darcy, the 
holder of the grant, sued Allein, a London haberdasher, to recover 
damages, because Allein had imported and sold playing cards in 
opposition to the raonoply. The defense was that the monoply 
was in violation of a statute passed in the reign of King Edward 
IV, on the petition of London artizans, forbidding the importation 
of foreign playing cards. The case was pending in the courts for a 
long time, and was finally disposed of in 1603, during the lifetime 
of Queen Elizabeth, but after she had made a public declaration 
against monopolies and had promised to reform the abuses which 
had grown up under her grants. At the last hearing. Sir Edward 
Coke, then Attorney-General, appeared as counsel for the plaintiff, 
arguing in support of the monopoly. But the court was evidently 
more impressed by the Queen’s declaration of policy, or perhaps 
hy the popular clamor against monopolies, or a combination of 
both, than by the great lawyer’s learned argument, and the judg¬ 
ment went against the plaintiff. 

As already stated, this happened in 1603. But Coke, who had 
been publishing reports of important cases since 1600, ignored this 
case at the time, and for many years afterward. But now, in 1615, 
he suddenly recalled this case and inserted it among a lot of recent 
cases. But he not only reported it now, but reported it with a 
vengeance. He forgot completely what he had said in support of the 
monopoly in 1603, and made this the occasion of a long disserta¬ 
tion, or rather harangue, in favor of “common right,” etc., clearly 
showing that he was trying to make political capital. But 
not craving for the crown of a martyr, he very carefully ends his 
report of a case disposed of in 1603 by a reference to a work against 
monopolies published by King James himself in 1610. 

Rogge’s Case, which is the last case in the eleventh volume of 
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his Reports, and therefore the last case '^reported” by him in his 
lifetime, involved the power of the governing body of a municipal 
corporation to remove from office one of their number for disrespect¬ 
ful conduct towards them, and particularly their head, the Mayor. 
It is a curious case and is reported by Coke at great length. The 
decision, approved by Coke, was that although Mr. Baggers be¬ 
haviour was very reprehensible and worthy of punishment, he 
could not, under the powers granted to the City of Plymouth, the 
municipality in question, by its charter, be removed by his asso¬ 
ciates from his office of magistrate. All of which was quite unim¬ 
portant from the point of view of higher policy or politics involved 
in the charges against Coke. But Coke made this case the occasion 
for the assertion^ of some of his extravagant claims to power, by 
making such claims on behalf of the Court of King's Bench of 
which he was Chief Justice. In reporting this case. Coke said that 
“in this case it was resolved” that, 

“To the Court of King’s Bench belongs authority not only to 
correct errors in judicial proceedings, but other errors and misde¬ 
meanors extra-judicial, tending to the breach of the peace, op¬ 
pression of subjects, or to raising of faction, controversies, debate, 
or to any manner of misgovernment, so no wrong or injury can be 

done, but that this shall be reformed or punished by due course of 
law.” 

He was therefore asked, in the charges, “to explain himself” 
what he meant by that. In his “Observations” on the subject. 
Lord (Chancellor) Ellesmere hit the nail on the head, both as a 
criticism of Coke’s “report” and as showing up the “extravagance” 
of his claims, when he said: 

“The point in question only was, what cause was sufficient for a 
corporation to renaove a burgess from his place; he digressed from 
his matter and saith, it was resolved, that to the Court of K. B. 
belongeth authority, . . . Herein (giving excess authority to K. 
B.) he hath as much as insinuated that this court is all-sufficient 
in itself to manage the state; for if the King’s Bench may reform 
any manner of misgovernment (as the words are) it seemeth that 
there is little or no use either of the King’s royal case and authority 
exercised in his person, and by his proclamations, ordinances, and 
inimediate directions, nor of the Council-table, which under the 
King is the chief watch-tower for all points of government.” 

Whether in making these extravagant claims for his court. Coke 
was developing a deep design conceived at the time of the decision 
in Bonham*s Case, as suggested by Professor Plucknett, or was 
merely hitting back at his enemies, the same as in his attempts to 
use the Praemunire statute to prevent the Court of Chancery from 
correcting abuses in his court by granting relief in equity to persons 
defeated in courts of law, need not be inquired into here. One thing 
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is certain—he was certainly making very extravagant claims on 
behalf of his court, which neither his contemporaries nor posterity 
sanctioned. As we have seen, Bagge's Case was the last one re¬ 
ported by Coke during his lifetime, and the charges, in which it 
formed the last specification, if not the cause for his actual re¬ 
moval from oflSce, were the occasion of the termination of his 
judicial career, as the suspension which followed them was itself 
followed by his removal without his ever resuming the discharge of 
duties as a judge. 

His removal from the ofiSce of Chief Justice was followed after 
an interval of some years by a distinguished, although not brilliant, 
parliamentary career which lasted from 1620 to 1628. And the 
"Reports” were followed by "Institutes.” And while there may 
be difference of opinion as to the relative merits of Cokers Reports 
and his Institutes, there can be no question as between his career 
as a judge and that as a parliamentarian. Whatever fame he has 
as a public man is based entirely on his activities as a member of 
Parliament, and his share in the framing of the famous Petition 
of Right. 

We need not examine further into the question as to whether 
his removal from office caused Coke to put his talents at the dis¬ 
posal of the parliamentary opposition, as suggested by Lord Birk¬ 
enhead; or his removal from office was due to his growing leanings 
towards the popular side of the struggle between King and Parlia¬ 
ment, as his admirers would have us believe. Of more interest 
to us is a point which seems to have been entirely overlooked by 
historians of the subject, the change which his whole-hearted ac¬ 
ceptance of the people*s side wrought in Cokers views of the rela¬ 
tive importance of courts and legislatures. If Bonham^s Case really 
is what it is "cracked up” to be—that is, if Coke really intended 
therein to lay down a general constitutional theory—then the 
change is nothing less than revolutionary. In fact, few revolu¬ 
tions either in thought or in government could be compared to its 
“revolutionary” quality. According to the supporters of the Judi¬ 
cial Power, Coke laid the foundations of that Power in Dr, 
Bonham*s Case, expounding the theory of the Judicial Power in op¬ 
position to Parliamentary or Legislative Supremacy. And ac¬ 
cording to the learned Special Committee of the New York State 
Bar Association, the American Revolution became necessary in 
order to prevent Parliamentary Supremacy from perpetuating it¬ 
self in this country, as it did in England. But in the fourth part 
of his Institutes, which, like parts twelve and thirteen of his Re¬ 
ports, was published after his death, Coke specifically declares for 
Parhamentary Supremacy. Says he: 

Of the power and jurisdiction of the parliament, for making 
of laws in proceeding by bill, it is so transcendent and absolute, as 
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it cannot be confined either for cases or persons within any bounds/^ 
(4 Coke’s Institutes, 36) 

The point we desire to make is not so much that, if Coke ac¬ 
tually meant to announce in Dr. Bonham^s Case the so-called ^‘Coke 
theory” of constitutional government, he must have completely 
reversed himself in later years, as to call attention to the circum¬ 
stances under which this reversal took place, and the moral which 
it points. For the Coke of the Institutes is as far removed from 
the Coke of the Reports as he is from Mr. Attorney-General Coke 
who argued for the plaintiffs in the Case of Monopolies and the 
Case de Libellis Famosis. It wa5 during his parliamentary career, 
which culminated in the Petition of Right, that Coke developed 
his^ famous conception of Magna Charta which has become his¬ 
toric, dominating the historic thought of nearly three centuries, 
even though it was itself but poor history. And it was his expo¬ 
sition of Magna Charta and similar statutes, comprising particu¬ 
larly the later portions thereof, that made his Institutes famous. 
It was in Parliament that Coke made his famous announcement 
that “Magna Charta is such a fellow that he knows no sovereign.” 
And this announcement meant what it was intended for at the 
time, the “sovereign” King and not the sovereign people. What¬ 
ever Coke’s deficiencies as a historian may have been, he knew 
enough of history to know that Magna Charta was directed only 
against the King, and he was by this time enough of a patriot to 
know that any limitation upon the power of the people can only 
result in ultimate harm to the people. Hence his emphatic decla¬ 
ration of Parliamentary Sovereignty in his Institutes, which were 
the culmination of his career as a writer on law as his activities as 
a member of Parliament were of his career as a public man. 

If Coke’s career as a public man and writer on public law means 
anything, it is this: 

During the first half of his career, Coke was a mean and ambi¬ 
tious courtier, a willing tool of autocracy, looking for nothing but 
place and preferment. During this period he argued and wrote, 
with little scruple about truth, so as to curtail the rights of the 
people, prostituting his great erudition in common law lore in the 
service of autocracy. During his second or middle period, his 
ambition w'ent beyond that of being a favored servant of a royal 
master. Taking advantage of the quarrel between King and Par¬ 
liament, he attempted to play an independent hand and establish 
an independent position. During this period he used the same 
erudition, and his reputation for erudition, with as little scruple and 
as little right, for the aggrandizement of the courts, and particu¬ 
larly his own court, at the expense of both people and King. Dur¬ 
ing his last period, finally, he ranged himself squarely on the side 
of the people and freedom as against the King and autocracy. 
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During this period he spoke and wrote in favor of the people's 
rights, including their absolute and unlimited right to make all 
laws which they may think best jor their own government, un¬ 
hampered either by King, tradition, or so-called fundamental 
principles of rights, which in the last resort can mean only one 
thing: the exaltation of somebody else's power over that of the 
people, and the imposition of somebody else’s will upon the people. 


But how about the famous Dr, Bonham*s Case? May it not 
still be an authority, even though Coke repudiated its supposed 
principles in later years? 

Before proceeding to discuss this case ^‘on the merits” it must 
be noted that its great reputation seems to be entirely of Ameri¬ 
can manufacture. In the country of its origin, for whose govern¬ 
ment it is supposed to have been intended to provide the rule, it 
seems to be hardly known, or at least hardly considered of any 
importance. So much so, that of the two extended biographies 
of Coke, one does not mention it at all. And the other, the 
two-volume biography by Cuthbert W. Johnson, only mentions 
it incidentally, as one of the five cases referred to in the charts 
against the Reports. Not a word about the case as such; showing 
clearly that Coke's principal biographer, like Coke's other biogra¬ 
phers, did not consider it of any importance whatever. Nor is the 
case mentioned in the sketch of Coke's career given in the Encyclo- 
pedia Britannica. Nor even in the sketch of Coke contained in 
Lord (Chancellor) Birkenhead's Fourteen English Judges. The 
latter fact is particularly interesting, not only because Lord Birk¬ 
enhead is himself a distinguished lawyer and statesman, who oc¬ 
cupied the highest judicial oflBce in England, but because Lord 
Birkenhead does comment upon the famous cases decided by Coke. 
But from the list of these cases Dr. Bonham*s Case is strangely, or, 
rather, significantly, absent. 

The explanation of the absence of any reference or important 
comment upon this case in the Coke biographies or biographical 
sketches of Coke's career is to be found in the undoubted fact that 
in England at least the point which in this country has been 
paraded as a point of decision has always been regarded as what 
Coke himself as well as his enemies claimed it to be about the time 
it was made, namely, mere “general words.” 

In giving his decision in the case Coke did not assume to give 
his own views, but merely to state the “common law.” 

“And it appears in our books—says he—that in many cases the 
common law will control acts of Parliament and sometimes adjudge 
them to be utterly void: for when an act of Parliament is against 
common right or reason, or repugnant or impossible to be per- 
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formed, the common law will control it and adjudge such act to be 
void.” 

The important question, therefore, is: Does it “appear by our 
books”? And to this the answer must be an emphatic negative. 

Professor Plucknett, who feels rather kindly disposed to Coke 
for his alleged services in helping to establish the American Doc¬ 
trine, says in a very able essay which appeared in the Harvard 
Law Review for November, 1926: 

“Coke was prepared to advance mediaeval precedent for his 
theory, and in so doing has drawn upon his head the criticisms of 
later investigators. Just as these criticisms are from the point of 
view of modern scholarship, it is only fair to the Chief Justice to 
insist that his view of history was not ours, and that it is only by 
the standard of his own day that a true evalution of his learning 
and intellectual honesty can be formed. Although it must be con¬ 
fessed that even then he cannot be found altogether faultless, yet 
it is believed that a sufficient explanation will be found to establish 
his bona fides.” 

In an earlier work, in which he was not concerned with Coke’s 
relationship to the American Doctrine, Professor Plucknett is not 
so sure of Coke’s “bona fides.” Quite the contrary.^ However, 
it is not Coke’s moral character we are interested in at this point, 
but his character as a historian, that is, the value of the “mediaeval 
precedents,” and their application to Dr. Bonham's Case. And 
those will, upon careful analysis, be found to be exactly nil. 

In support of his contention that “it appears in our books,” 
Coke cites five cases: Tregor's Case, (Year Book, 8 Edw. III., 26) ; 
the case in Fitzherbert’s Abridgement known as Cessavit 42; a 
case in Fitzherbert’s Abridgement known as Rous v. an Abbot; 
and two cases decided in Queen Ehzabeth’s time relating to a 
statute passed in the first year of the reign of Edward VI. 

Let us, therefore, examine these cases and see how far they bear 
out Coke’s contention that they annul acts of Parliament and ad¬ 
judge them to be utterly void. 

As to the first case Coke himself says that Judge Herle, who 
decided that case, 

“saith some statutes are made against law and right which 
those who made them perceiving, would not put them into exe¬ 
cution.” 

And Coxe reports the case in the same way, quoting from the 
Year Book, 8 Edw. III., 30. It will be noted that there is no deci- 

iIq his Statutes and their Interpretation in the Fourteenth Century, Professor 
Plucknett says, m speaking of Tregofs Case: “Coke tried to make the case prove 
that ‘In many cases the common law will control acts of Parliament and sometimes 
adjudge them to be utterly void,’ but was unsuccessful, in spite of his shamelessly 
misquoting the report;’ 
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sion here declaring any act of Parliament void. Nor is there even any 
suggestion of the right of any court to declare an act of Parliament 
void. All that Judge Herle said, according to Coke’s own account, 
is that some statutes are made against law and right, and that 
therefore those who made them would not put them into execution 
when they perceived the true situation. All that this could possibly 
mean is that lawmakers sometimes made bad laws, and that when 
their attention was called to it they either repealed them or let 
them fall into desuetude. 

One therefore wonders why Coke should have quoted this case 
at all. Professor Plucknett, in the essay above referred to, sug¬ 
gests that Coke quotes this passage for the idea contained in the 
italicized words of a superior or fundamental law or right, a supe¬ 
rior, that is, to the law as made by the lawgiver. And Professor 
Plucknett is probably right. But, and here is the rub, Professor 
Plucknett shows that the italicized words are not contained in the 
Year Book at all, and that these words were interpolated by Coke 
himself. In other words, Coke falsified the record in order to make 
it appear that the idea of a paramount law and right, superior to 
the concrete law of the lawgiver, *‘was well recognized in English 
jurisprudence,” to borrow a phrase from Mr. Daugherty. 

The next case, Cessavit 42, was also considerably embellished 
by Lord Chief Justice Coke, as is shown by Professor Plucknett. 
However, the embellishments in this case are not very important. 
What is important, however, is that there was no decision in that 
case declaring an act of Parliament void. What we find in the 
report is that a certain case which should have been decided in a 
certain way according a statute known as the Statute of West¬ 
minister 2, Chapter 21, was actually decided differently, but no 
opinion was given by the judges for their decision. It is true that 
Coke says in connection with this case that the decision was given 
in the manner that it was given “because it would be against 
common right and reason the common law adjudged the said act 
of parliament as to that point void.” 

But the words quoted are an interpolation, or at least an addi¬ 
tion, of Coke’s, in the nature of a comment on the case. The case 
itself says nothing either about the law in question being against 
common right and reason or about the judges declaring the statute 

void. 

As already stated, the judge or judges who decided the case 
gave no reason for the decision. The true reason may have been 
ignorance of the statute in question. Or it may have been even 
worse than that, as occasionally happened with judges in those 
days. It is also possible, of course, that their reasons were quite 
praiseworthy, although not the ones assigned by Coke. Whatever 
they were, we certainly do not know them. And as the modern 
lawyers say: “ *No opinion’ covers a multitude of sins.” 
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The third case (Rous v. an Abbot; also known as the Case of 
the Seals) clearly has no relevancy whatever to the question here 
involved. The point involved in that case was a conflict between 
the Canon Law and a lay statute, and Brinton Coxe discusses it 
at great length in his review of the Canon Law in the Middle 
Ages, in support of his contention that when there was a conflict 
between the Canon Law and a lay statute before the Reformation, 
the lay statute had to give way. But, as we have explained else¬ 
where, this was upon the ground that the Canon Law and the 
Common Law were foreign to each other, so that quite apart from 
the question of the superiority claimed by the Canon Law on the 
ground that the spiritual law was superior to the temporal, the 
Canon Law had to prevail when it applied to the case. Temporal 
courts had to recognize the Canon Law, of course, and to apply it 
when ecclesiastical questions came into consideration. Just as 
now, for instance, French courts may apply American law where 
Americans are involved, as is actually the case in modern French 
divorce law. Clearly these questions have not the remotest rela¬ 
tion to the question of the superiority of the Common Law over 
statute law, or the right of an English judge administering the 
laws of England to declare an act of Parliament void on the ground 
of its alleged repugnancy to the Common Law. 

But Professor Plucknett, in his essay, adds the important point 
that there was no decision in this case at all, but only a discussion 
of the questions involved. 

*We are told of no judgment—says Professor Plucknett—^but 
only the 'opinion* of the court, and this does not necessarily mean 
more than that the reporter believed that the court inclined to 
one side rather than the other” 

In addition, Professor Plucknett calls attention to the fact that 
other points were involved in this case besides the one of alleged 
repugnancy to the Common Law, and that there are many other 
reasons why this case is not an authority for anything in particular. 
Professor Plucknett’s judgment upon this case is particularly in¬ 
teresting, since it comes from a great admirer of Coke and his in¬ 
fluence on the "American Doctrine.** Says Professor Plucknett; 

“How far, then, is the case authority for the thesis which Coke 
builds upon it? In the first place, there are the very serious ob¬ 
jections that the report is scanty and only tells of the debate upon 
one point, although we know that many other questions were 
raised and discussed in the case. Consequently, it becomes all the 
more necessary to insist that the passage that we have in the 
Abridgement is not a judgment, but what the reporter believes to be 
the 'opinion* of the court on this one point that happened to in¬ 
terest him. Probably no judgment was given at that hearing, but 
only an adjournment to a later term, by which time the court may 



REVIEW IN ENGLISH JURISPRUDENCE 501 

well have changed its opinion, or counsel have shifted their argu¬ 
ments to other and less controversial grounds—a frequent occur¬ 
rence in Year Book cases. In the report as we have it, there is no 
discussion whatever of the proposition that the statute was void, 
but merely Pole’s plea, immediately followed by the court’s opinion. 
In view of this drastic suppression of the arguments pro and contra, 
which we know were numerous, it would be very hazardous to 
assume that we can accurately reconstruct the court’s sentiments 
upon the subject, seeing that all information as to the divergent 
points of view of the various counsel, which is equally necessary 
for a correct interpretation of the case, is completely lost. In ad¬ 
dition to this it is impossible to tell what weight (if any) this point 
had in determining the court’s judgment (if such there was), for 
other points were debated. Historically, therefore, the case con¬ 
tains far too many unknown factors to be used with any degree 
of confidence or safety/* 

The last two cases cited by Coke—one anonymous and the 
other known as Strowd*s Case —refer to the same statute, known 
as 1 Edw. VI, Chap. 14; and had to do with the confiscation of 
church property as part of the English Reformation. Briefly stated, 
the point was this: Many of the lands which were taken away 
from the religious institutions and turned over to the crown were 
subject to rights of third parties, including various kinds of rent- 
payments, some of which were not pa3unents in money but in 
service. The statute in question provided that the rights of third 
parties who had these various claims upon the lands taken from 
the religious institutions should be saved, that is to say, that these 
various rent-payments or services should continue, so that these 
third parties would not be injured by the confiscation, which was 
a measure directed only against the Roman clergy. The question 
discussed in these cases is: what happens to a rent “service” when 
the King becomes a tenant in succession to a church or a convent? 
Surely, the King could not be expected to do service to his own 
subjects. And the way Coke puts it (and he discusses these cases 
at some length, evidently considering them important authority) 

It would appear that the courts decided that the statute in question 
was void in such cases on the ground of absurdity. 

One would think that this is not much of an authority even if 
^ese cases had been just what Coke claims them to have been, 
jor it is an ordinary rule of statutory construction as laid down 
by Blackstone, who believed in the omnipotence of Parliament, 
that where a statute is in general terms and some situation arises 
where it would be absurd to apply the statute literally, it is proper 
to ^sume that the lawgiver had not intended it absurdly and had 
Jiot included the particular case in the general terms. There would 
therefore have been nothing in these cases countenancing Coke’s 
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theory, even if the statute had actually been disregarded in the 
decisions. 

As a matter of fact, however, the cases are not at all as Coke 
would have us believe. As a matter of fact, the decision of the 
court in both of these cases gave judgment in accordance with the 
provisions of the statute in question. How, then, did Coke happen 
to cite these cases, and discuss them at great length as alleged 
“authorities’" for his famous doctrine? 

The answer is this: In the first of these cases, the court in the 
course of the discussion said that a law which would make the 
King pay *Went service*^ could not be enforced “because of ab¬ 
surdity”; and that . , . therefore the rent ought to be called by a 
different name, namely, rent sec. 

It should be noted here for further elucidation of the case 
that “rent service,"" although originally meant to be paid by actual 
services, had by this time become money payments, but that they 
were enforced in a different manner than ordinary money rent, 
namely by “distress and avowry”; and that by these decisions the 
claim, which the court turned into rent sec, could also be enforced 
by means of “distress and avowry."" Says Professor Plucknett: 

“At first sight the decision (in the first of the cases referred to) 
sounds drastic, but the reporter goes on to explain that even if the 
tenure is extinguished nevertheless the rent services which were 
part of the tenure can still be exacted by the lord from the King’s 
grantee by means of distress and avowry. The situation is curious: 
the court, greatly daring, refused to recognize the express words of 
the statute in favor of rent service, and roundly declares them 
non obstante the act; but what it takes away with one hand, it 
prudently restores with the other, for it concedes that the quondam 
lord—we may no longer call him lord after the king’s seisin—may 
still exact his rent by way of distress. In fact, the court’s temerity 
had no practical result whatever beyond the change of one single 
word, as we may learn from Strowd's case, in which the matter was 
finally settled thus: 

“ Tf a man has lands which were once parcel of the possessions of 
chantry, and which came to the King under the Statute of Dis¬ 
solution at the time of dissolution, and were formerly held of some¬ 
one else by rent and fealty (i.e., by rent service) or by service 
which is chivalry, the King’s patentee shall now hold the tenements 
according to the patent (i.e., of the King) and not of the former 
lord and his heirs, and by the services by which they were anciently 
held, save that the same rent that was formerly rent service, he 
shall pay as a rent charge distrainable of common right only by 
the said person who was formerly lord and his heirs. And thus 
was the saving in the said statute expounded by the Justices of the 
Common Bench." 
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“The question is now displayed in its right proportions. The 
decision is identical with that in the anonymous case which we 
have just mentioned, but without the rhetoric. The ostentatious 
judgment ‘notwithstanding the saving in the act’ is now reduced to 
its proper place as being merely an expounding of the statute. The 
act saves these rents, and so did both of the judgments. The only 
difference was that the statute still ealled them rent services, al¬ 
though the judges, for technical reasons bordering on pedantry, 
preferred to call them rent charges. In the former case the court 
^opted this terminology with a pretentious flourish; in the second, 
it soberly described its action as simple exposition. . . , 

Nowhere does Cokers dogma oj controlling common law ap¬ 
pear in the reports of these cases, and the voidance of the statute 
on those grounds is certainly not ‘adjudged in Strowd*s case* ” 

Such are the great Chief Justice’s authorities and alleged his¬ 
torical foundation. The many cases have dwindled to exactly 
nothing. 

And now a few words as to Bonham*s Case itself as a decision. 
■Dr. Bonham*s Case figures very prominently in all of these dis¬ 
cussions, and is usually referred to in a way to lead people to be¬ 
lieve that Coke boldly came forth and on the strength of his great 
historical learning and knowledge of the common law defied Parlia¬ 
ment and declared one of its acts void. It is in this grand manner 
that the learned committee of the New York State Bar Associa¬ 
tion speaks, in its reports, when referring to the “decisions” of 
Lords Coke, Hobart, and Holt. 

But upon close inspection it will be found that this decision 
was no decision at all as far as our point is concerned, and that 
Associate Justice Gray of the United States Supreme Court was 
perfectly correct in referring to it as a mere dictum. Briefly stated, 
the case was this: 

The Royal College of Physicians in London were incorporated 
by letters patent of King Henry VII, with power, among other 
things, to fine practitioners who were not admitted to practice by 
mem, the fines to go, half to the King and half to the College. 
This patent was confirmed by the statute of 14 and 15 Henry VIII, 
tmap. 5, which in turn was confined by 1 Mary, Chap. 9, with the 
addition of a general command to the jailors to keep all such per- 
^ns as the President of the college shall commit to them. One 
Dr. Bonham, a doctor of medicine of the University of Cambridge, 
had not been admitted to practice by the Royal College of Phy¬ 
sicians, but nevertheless practiced medicine in defiance of the order 
of the college authorities, claiming that as a doctor of medicine of 
the University of Cambridge, the Royal College of Physicians had 
^0 jurisdiction over him. Thereupon the Censors without the 
President committed him to imprisonment. Dr. Bonham thereupon 
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sued the Royal College for false imprisonment, and the case came 
on to be heard in the court presided over by Coke. 

The case involved many points, and occupied the attention of 
the court during many terms. It was finally decided by a bare 
majority of the court. (Coke’s enemies claimed that the majority 
of the court was against him, and that he had forced upon the court 
the decision of the minority. But this is not important here.) 
Coke’s decision was to the effect, that, in the first place, the college 
did not possess the powers they claimed over unlicensed (as dis¬ 
tinguished from incompetent) practitioners; and, secondly, that 
even if they did, they had not pursued their powers aright. He ad¬ 
duced many reasons in support of these points; and in the course 
of his argument in support of his views he made the statement and 
cited the cases discussed by us above. 

Two things should be noted in this connection: In the first 
place, that this case does not involve any general law enacted by 
Paliament in its legislative capacity, but a grant made by the King 
and afterwards confirmed by Parliament. That the two thinp do 
not stand on the same footing is quite clear: A grant, which in its 
very implication gives away the people’s rights, and in this case had 
the additional feature of being in the nature of a monopoly, may, 
and perhaps ought, on constitutional grounds, be construed nar¬ 
rowly as against the grantee. Nothing should go by implication, 
and it should never be construed so as to either create an absurdity 
or work an injustice. On the other hand, a sovereign act of legis¬ 
lation is always presumed to be exercised on behalf of the people 
and for their benefit. An act of legislation is an act of self- 
government by the people in their sovereign capacity, and their 
action is naturally to be judged by different rules, and to be ex¬ 
pounded by different canons of interpretation. 

But even more important than this consideration, is the fact 
that nowhere in this long opinion does Coke presume to say that 
the act in question is invalid. No, not even by way of dictum.^ 

In this connection, we desire to call attention to the following: 

It has been repeatedly stated, and there can be no question of the 
fact, that Coke’s so-called theory was not made the basis of the 
decision in Dr, Bonham^s Case, and that whatever he says in this 
connection is therefore mere obiter. Professor Plucknett has 
pointed out, in the same article already referred to, the fact that 
there were many points involved in this case, and that the question 
of constitutionally was only one of them. The decision is there¬ 
fore not stare decisis in the strict sense of the word. But we desire 
to go a step further, and say that not only was Coke’s theory not 
made the basis of the decision, in the sense that it was not the sole 
ratio decidendi of the case, but that it was not even the ratio for 

®It is well to recall again Maitland’s statement, quoted supra, Chapter V, note 
2, to the effect that *‘It is always difficult to pin Coke to a theory” 
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any one of the five points made by Coke in support of his decision. 
The passage quoted and cases cited occur in the argument on 
Cokers fourth point, but an examination of his extended argument 
on this point will show that even as to that point Coke’s so-called 
theory was dragged in by the ears, and had really no place there. 
Coke was merely following his usual habit of making the case a peg 
on which to hang a general discussion, whether it related to the 
case or not. And while the discussion may be interesting, in the sense 
that it shows the views which he entertained, or wanted to prevail, 
at this time, it has no real relevancy to the case itself. As we have 
already stated, Coke nowhere in this discussion says that the statute 
that he was considering is invalid. On the contrary, a very careful 
reading of the passages in question forces upon one the conclusion 
that Coke was not making an argument against the validity of the 
statute there under consideration, but for a certain construction 
that he was placing upon it. And while his language is not very 
clear, it can have only one meaning in this case, if the case is to 
have any meaning at all, and that is this: The statute must be 
construed in a certain way, for if it be construed differently it would 
work a certain legal absurdity; and such legal absurdity is not to 
be tolerated, as is evidenced by the fact that ^‘it appears in our 
books,’* etc. 

That Coke himself did not regard this passage of his opinion as 
part of his decision in the case is quite evident from the answer 
which he made to the charges which had been preferred against 
him in connection with his report. Says he: 

“In this case I am required to deliver what I mean by this pas¬ 
sage therein, That in many cases the common law shall control 
acts of parliament; and sometimes shall adjudge them to be utterly 
void; for where an act of parliament is against common right and 
reason, the conunon law shall control it, and adjudge it to be void. 

“T/ie words of my report do not import any new opinion, but 
only a relation of such authorities of law, as had been adjudged and 
resolved in ancient and former times, and were cited in the argu¬ 
ment of Bonham^s case, and therefore the words of my book are 
these, Tt appeareth in our books, that in many cases the common 
law shall control acts of parliament, and sometimes shall adjudge 
them to be utterly void; for when an act of parliament is against 
common right or reason, or repugnant or impossible to be per¬ 
formed, the common law shall control this, and adjudge such act 
to be void. . . , Which cases being cited in the argument of this 
case, and I finding them truly vouched, / reported them in this 
case, as my part was, and had no other meaning than so far as those 
'^rtwular cases there cited do extend unto. And therefore the 
beginning is, it appeareth in our books, &c. And so it may be ex¬ 
plained, as it was truly intended/* 
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It is quite evident that Coke regarded himself, or at least wanted 
others at this time to regard him, merely as a reporter instead 
of judge, in this connection. That the passage in question was not 
the basis of the decision, anyone can see for himself. 

'‘But—says Coke—I did not mean to declare my opinion even as 
obiter, AH I did was to report the argument, and the cases cited 
in the argument, after finding that they had been correctly cited.” 

Whether the cases had in fact been cited in the argument, we 
do not know. That they were not correctly “vouched” we do know. 
But that^s quite another story, in no way affecting the fact that 
they were not part of the decision nor the basis of the decision. 

It may also be noted in this connection that his contemporaries 
did not regard those passages as part of the decision, although they 
did consider them as part of his opinions, which they claimed to 
be “extravagancies.” Iii his report to the King on these charges, 
Chancellor Ellesmere said, with respect to the points selected for 
requiring Coke's answer: 

“And these few, not to be special and principal points of the 
cases, which were judged, but things delivered by discourse, and as 
it were by expiation, which might have been spared and forborne 
without prejudice to the judgment, in the principal cases.” (Bacon, 
Works, edition 1826, yol. 6, p. 434) 

The net result of our entire investigation is therefore this: 

1. There is absolutely no shadow of “authority” for the so- 

called “Coke theory” prior to the decision in Dr, Bonham^s 
Case, 

2. The decision in Dr, Bonham^s Case was not based on any 
such theory. Nor does this theory in fact have anything 
to do with the decision of the case itself. The discussion in 
question was merely part of Coke's “discourse,” “as it were 
by expiation.”^ And it is doubtful whether Coke accepted 
even at that time this so-called theory, even by way of ab¬ 
stract opinion. 

3. If Coke held such an opinion, he renounced it decidedly and 
emphatically during the latter part of his life, when he turned 
from an upholder of autocracy to a supporter of the popu¬ 
lar, or people's cause. 


We shall now turn to the other English “authorities” usually 
cited in support of the Judicial Power. The authorities most fre¬ 
quently cited in this connection are Lords Hobart and Holt. But 
occasionally Lord Bacon is also appealed to for support. And some¬ 
times the searchers for “precedents” go back even of Lord Coke, 
citing the case of the Sheriff oj Northumberland, supposed to have 
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been decided in 1485, Godden v. Hales itself is supposed to have 
been decided on the authority of the Sheriff’s case. 

Lords Hobart and Holt, being the most frequently cited in this 
connection, will be discussed first. The reference to their alleged 
decisions by the Special Committee has already been noted. Let 
us see what those “decisions” really amount to. 

Lord Hobart is supposed to have upheld Coke’s doctrine in a 
case entitled Day v. Savadge, decided in 1614, and Lord Holt is 
supposed to have followed him in a case entitled City oj London 
V. Wood, decided in 1701. The first thing to be noted about these 
two cases is that each involves exactly the same point as those in¬ 
volved in Dr. Bonkam^s Case: namely, a royal patent granting 
special privileges, which, if literally construed, would make the 
patentee a judge in his own case, which seemed to strike that gen¬ 
eration with peculiar force, as the acme of injustice; a contention 
reasonable enough, when viewed abstractly, although later jurists 
and adjudicated cases were not overawed quite so much with the 
abstract idea of one acting as judge in his own case as were the 
jurists of the 17th century, and were rather inclined to examine each 
case on its own merits in order to discover whether the abstraction 
also contained some reality. An examination, however, of the actual 
cases in question will show that even as to that point neither Lord 
Hobart nor Lord Holt actually applied the theory as a ratio de¬ 
cidendi, but merely referred to Coke’s opinion on the subject with 
more or less approval. 

Day V. Savadge involved the following facts: Savadge had ex¬ 
acted from Day certain wharf-dues on behalf of the City of Lon¬ 
don. Day claimed that by the custom of the City of London he was 
not liable for these dues. The issue to be tried was whether or 


not the custom relied upon by Day really existed. In this connec¬ 
tion the City claimed that by an ancient privilege, presumably 
originating in a royal patent, but claimed to have been confirmed 
by an Act of Parliament in the reign of Richard II, the Recorder 
of the City was empowered to declare what were the customs of the 
City, Day objected to this mode of establishing the custom on 
me ground that this would make the city a judge in its own case. 
To our notion this is rather a far-fetched proposition, but Lord 
Chief Justice Hobart, who, by the way, was Lord Coke’s successor 
in the Chief Justiceship of the Court of Common Pleas, in which 

bad a few years previously decided the famous Dr. 
Bonham*s Case, proceeded to consider this point very seriously— 
among other points involved in the case. The case did not turn 
Upon this point, however, and would have been decided in the way 
It was decided no matter how this point was determined. But in 
passing upon this particular point. Coke’s successor said: 
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“Even an Act of Parliament made against Natural Equity, as to 
make a man Judge in his own Cause, is void in itself for Jura 
naturae sunt immutabilia and they are leges legum” 

It should be noted that Lord Hobart does not expressly endorse 
Lord Coke's theory; nor does he even refer to him. Hobart’s dic¬ 
tum must, therefore, be confined to its own terms, which certainly 
do not lay down any broad general theory such as is claimed for 
Coke. 

In City of London v. Wood, the City of London sued Wood in 
the Mayor’s court for a fine due under a by-law of the City of 
London for refusing the office of Sheriff. The by-law in question 
provided that the fine may be sued for in any City Court of record 
of the City of London. Many points were raised by the defendant 
against the propriety of the recovery of the fine, among others 
being the point that the City would be judge in its own case, since 
the court in which it sued was a City Court. 

^ The first thing to be noted about this case is that by-laws of a 
city are, of course, in an entirely different class from Acts of Par¬ 
liament, or of any other sovereign legislature. We have already 
referred to the well-settled legal proposition that by-laws of a 
municipality, like those of any other corporation, must be reason¬ 
able in order to be capable of being enforced in any court of justice. 
We need not, therefore, elaborate the point any further. This case 
would have nothing to do with our subject even if the decision had 
rested on this point. No Act of Parliament was even remotely in¬ 
volved. Nor even any royal patent confirmed by an Act of Par¬ 
liament, as in Dr. Bonham’s Case, or in Day v. Savadge, 

Assuming that the powers of the City of London were origin- 
^-Ily granted by royal patent, as they probably were, and subse¬ 
quently confirmed by an Act of Parliament, which is likely—it is 
clear that neither the patent nor the Act of Parliament could be 
made responsible for the by-law of the City of London. No more 
than the Legislature of the State of New York, which granted 
the charter under which the City of New York is governed, could 
be hsld responsible for some ordinance adopted by the Alderman 
of the City of New York. And a decision declaring such an ordi¬ 
nance unreasonable could not even by the wildest stretch of the 
imagination be held to involve the question of declaring an act of 
the New York State Legislature unconstitutional. 

That Lord Chief Justice Holt intended nothing of the kind is 
quite evident from his lengthy opinion in this case, as well as from 
the fact that his judgment was rendered in Anno Domini 1701, that 
is to say, after the Revolution of 1688, which in the opinion of 
all responsible jurists definitely and permanently established the 
supremacy of Parliament. 

But Lord Holt in a very verbose opinion saw fit to refer to Lord 
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Coke s famous doctrine. Not, indeed, to his general doctrine, but 
to his doctrine in so far as it bore on this particular point, namely, 
the question as to what would happen if Parliament should enact 
that a man can be a judge in his own case. And in that connection 
he delivered himself of the following much-quoted and much-mis¬ 
interpreted statement: 


TVhat my Lord Coke says in Bonham*s case, in his 8 Co., is far 
from any extravagancy, for it is a very reasonable and true saying, 
that if an act of Parliament should ordain that the same person 
should be party and judge, or which is the same thing, judge in his 
own case, it would be a void act of parliament; for it is imposMe 
that one should be judge and party, for the Judge is to determine 
between party and party, or between the government and the party; 
and an act of parliament can do no wrong, though it may do 
several things that look pretty odd; for it may discharge one from 
his allegiance to the government he lives under, and restore him to 
the state of nature; but it cannot make one who lives under a 
government judge and party. An act of parliament may not make 
adultery lawful, that is, it cannot make it lawful for A to lie with 
the wife of B, but it may make the wife of A to be the wife of B 
and dissolve her marriage with A.^^ 


It is a rather curious dissertation to be delivered by a celebrated 
jurist, and Professor Plucknett is quite right in saying that Lord 
Holt seerr^ to have been greatly perplexed in his mind when de¬ 
livering himself of it. And certainly there was something to be 
perplexed about, if one was brought up on medieval scholastic 
notions. On the one hand, there was this great terrifying notion 
of a person being judge in his own case. It is true, of course, that 
the City of London is not exactly a person in the ordinary sense, 
and a City Court of the City of London is not exactly a court held 
by an individual trying his own case. Our Judicial Power never 
shrank from enforcing such statutes. But if you will follow up 
the logic according to the rules of scholastic reasoning, you will 
find yourself in the position of a person trying his own case—a 
t^ible thing to contemplate. But, on the other hand, there was 
the Revolution of 16SS-^hich definitely established the Suprem- 
oj Parliament. So definitely that no judge dared seriously 
^estion it. Lord Chief Justice Holt calls upon the shade of Lord 
^lef Justice Coke for counsel. He does not, indeed, adopt Lord 
J^ief Justice Cokers famous dictum in Dr. Bonham^s Case. But 
ho tells us that it “is far from any extravagancy.” (This expres¬ 
sion clearly harks back to Chancellor Ellesmere^s criticism.) And 
uien, as if terrified even by this qualified approval of Lord Chief 
Justice Coke*s supposed doctrine, he proceeds to assure us that 
an act of parliament can do no wronQf though it may do several 
hinga that look pretty odd.” 
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That Lord Chief Justice Holt was very much perplexed in his 
mind generally is also evident from his peculiar reference to the 
Revolution of 1688. One of the “odd” things that evidently both¬ 
ered him very much was the unceremonious way in which Par¬ 
liament disposed of the English crown, while astute lawyers were 
arguing about “prerogatives.” Hence his perplexed admission that 
Parliament “may discharge one from his allegiance to the govern¬ 
ment he lives under.” And so the learned Chief Justice keeps 
on floundering to the end of his lengthy opinion. And it is this 
dictum that is referred to by the learned Committee of the great 
New^ York State Bar Association as the ^‘decision^* of Lord Chief 
Justice Holt to establish the wisdom of which the American Revo¬ 
lution is supposed to have been made. 

Bacon is known to have been opposed to Coke’s alleged theory, 
whatever it was. He was reputed to be the moving* spirit behind the 
charges against Coke for the “extravagancies” contained in his 
Reports—of which Coke’s famous dictum in Dr. Bonham^s Case 
was one. But the searchers for “precedents” and “authorities” con¬ 
veniently forget this fact—which should be decisive in our con¬ 
nection. And having thus put out of mind Bacon’s position on 
the general subject of the power of the courts to disregard legis¬ 
lative enactments, they attempt to torture a stray expression of 
his with respect to the royal prerogative into some kind of recog¬ 
nition of the right of the courts to disregard such enactments of a 
special kind. But upon inspection even this limited claim proves 
unwarranted. 

The basis of this claim is a statement contained in his Maxims 
of the Law, reading as follows: 

So if there be a statute made That no sheriff shall continue 
in his office above a year, and if any patent be made to the con¬ 
trary it shall be void; and if there be any clausula de non obstante 
contained in such patent to dispense with the present act, that such 
clause also shall be void’; yet, nevertheless a patent of a sheriff’s 
office made by the king for term of life, with a non obstante, will 
be good in law contrary to such statute which pretendeth to ex¬ 
clude non obstantes: and the reason is, because it is an inseparable 
prerogative of the crown to dispense with politic statutes, and of 
that kind; and then the derogatory clause hurteth not.” 

The first thing to be noted about this passage is the absence 
of any reference to any power of the courts to disregard the statute. 
Now to the student of constitutional law this is the most important 
point in the entire discussion. Every one will admit that, theo¬ 
retically, a law passed by a legislature which conflicts with basic 
constitutional provisions is an unwarranted enactment, and—theo¬ 
retically, again—not law. Just as everyone will admit that theo¬ 
retically a judgment rendered by a court which contravenes such 
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a provision is not a judgment, and—theoretically—null and void. 
But such admission of the theoretical limitations of the Judicial 
Power is very far from the admission of the right of a sheriff, for 
instance, to convert this theoretical limitation into a practical one 
to disregard such a judgment.^ But the same holds true in the 
anal^ous relation between courts and legislatures; the theoretical 
admission of the nullity of a statute contrary to basic constitutional 
provisions is by no means equivalent—indeed is not at all on the 
same plane of constitutional thought—with an admission of the 
practical right of a court to disregard such an enactment. 

But we need not enter into these subtleties of constitutional 
theory. This passage from Bacon can be disposed of in a much 
simpler as well as a much more direct way. For upon closer 
inspection it will be found that Bacon was not dealing with any 
constitutional problem at all—^not even with the law of the royal 
prerogative. 

A reference to Bacon^s Maxims will disclose the fact that Bacon 
was dealing here with a problem of private law, and that nothing 
was further from his mind than the expression of an opinion on a 
basic question of constitutional law. And a careful examination 
of^ the quoted passage in its context will convince any unbiased 
mind that it has no constitutional significance whatever. The 
passage quoted occurs in Regula XIX, which is headed: 

'Won impedit clausula derogatoria, quo minus ab eadem po- 
testate res dissolvantur, d quibus constituantur” 

This heading is in itself sufficient to disprove any connection 
between the subject-matter here dealt with and the constitutional 
problem which is involved in the Judicial Power. If this heading 
truly represents the matter here treated, we are clearly out of the 
domain of the problem which interests us—namely, the right of 
a court to disregard a law because of alleged repugnancy to a 
superior law. For this heading expressly declares that his Regula 
deals with the power of a power, or will, to limit its oum future 
activities. And an examination of the body of this Regula shows 
that the heading truly represents its contents, and that the subject- 
matter with which it deals is as remote from our subject as two 
legal problems could possibly be. The introductory paragraph 
of this Regula is as follows: 

“Acts which are in their nature revocable, cannot by strength 
of words be fixed and perpetuated; yet men have put in use two 
means of binding themselves from changing or dissolving that 
which they have set down, whereof the one is clausula derogatoria, 
the other interpositio juramenti, whereof the former is only per¬ 
tinent to the present purpose.” 

® Hence Bancroft’s query, quoted before, ‘'Who has ever heard of a sheriff re- 
lusing to execute a law because he thought it unconstitutional?” See, also, our dis¬ 
cussion in Chapter X, supra. 
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Aft^r having thus made clear that his present purpose is merely 
a phase of the problem wliereby a power or a will may set limits to 
its own future activities, and after having stated that the clausula 
derogatoria is also known as clausula de non obstante de juturo, 
he proceeds to lay down his legal rule, which is: 

“This clausula de non obstante de juturo, the law judgeth to 
be idle and of no force, because it doth deprive men of that which 
of all other things is most incident to human condition, and that is 
alteration or repentance” 

The rule of law thus laid, and which is the only subject-matter 
of this Regula, is expressly limited to self-imposed limitations, and 
expressly excludes the problem of a superior will or of limits set to 
a power by a superior power or will. And not only is the problem 
different, but the solution is exactly the reverse from that which 
it would necessarily be if we were dealing with the question of a 
constitutional repugnancy and the doctrine of judicial review. In 
the latter case, the later act is futile, because of inherent limita¬ 
tion of power; while according to the Baconian rule, it is the earlier 
act that is futile, because of the unlimited nature of power. The 
law judgeth the limiting act “to be idle and of no force,” because 
one cannot set limits to his own will. This statement of the rule 
or legal maxim is followed by examples intended to illustrate it. 
The first example is stated thus: 

“And therefore if I make my will, and in the end thereof do 
add such like clause (Also my will is, that if I shall revoke this 
present will, or declare any new will, except the same shall be in 
writing, subscribed with the hands of two witnesses, that such 
revocation or new declaration shall be utterly void; and by these 
presents I do declare the same not to be my will, but this my former 
will to stand, any such pretended will to the contrary notwith¬ 
standing) yet nevertheless this clause or any the like never so 
exactly penned, and although it do restrain the revocation but in 
circumstance and not altogether, is of no force or efficacy to fortify 
the former will against the second; but I may by parole without 
writing repeal the same will and make a new one.” 

And then follows the passage quoted before, referring to the 
statute about the sheriff. 

The significance of the example of a last will and testament can¬ 
not be mistaken: Like the heading, and the statement of the rule, 
it excludes the possibility of an intervening superior or outside will. 
And it is quite clear that in his second example, taken from the 
domain of the royal prerogative. Bacon had nothing but the same 
will in mind. 

In their anxiety for the discovery of ancient authority, the sup¬ 
porters of the Judicial Power assumed that Bacon had in mind a 
constitutional conflict between the royal prerogative as part of the 
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“English Constitution” and an “ordinary” Act of Parliament, as 
the legislative organ of that same “Constitution.” But this as¬ 
sumption is gratuitous. Nothing was, in fact, further from Bacon’s 
mind. If Bacon had any such thing in mind it would have been 
utterly absurd to treat it as part of Regula XIX, and it would have 
been even more absurd to have this matter follow his example from 
a private wOl. The fact is that in the passage about the sheriff 
Bacon disregards the distinction between the King as law-maker 
and the King as Executive, and, for the purposes of his example, 
treats the King who makes the statute and the King who grants 
the patent as the same power. It should be remembered in this 
connection that it is a Tudor royalist who is speaking, to whom 
the phrase “the King in Parliament” was no mere phrase. It was 
the King who was making the laws, just as it was he who was 
executing them. The point that Bacon was making was not that 
the “statute” was inoperative because of any limitation of power in 
the enacting body, but because the King’s power was unlimited, 
and he could not, therefore, even with the assistance of Parliament, 
limit his own power—any more than a private individual could 
make a will limiting his own power to make future wills contrary 
to the provisions of his earlier will. That is why the example 
about the sheriff follows properly and logically upon the example 
about the will. 

All of this becomes even clearer when we take the passage 
about the sheriff in connection not only with what precedes it but 
also with what follows it. It is followed immediately by a para¬ 
graph reading: 

“So if an act of parliament be made, wherein there is a clause 
contained that it shall not be lawful for the king, by authority 
of parliament, during the space of seven years, to repeal and deter¬ 
mine the same act, this is a void clause, and the same act may 
be repealed within the seven years; and yet if the parliament should 
enact in the nature of the ancient lex regia, that there should be no 
more parliaments held, but that the king should have the authority 
of the parliament; this act were good in law, *quia potestas suprema 
seipsum dissolvere potest, ligare non potesV: for it is in the power 
of a man to kill a man, but it is not in his power to save him alive, 
and to restrain him from breathing or feeling; so it is in the power 
of a parliament to extinguish or transfer their own authority, but 
not, whilst the authority remains entire, to restrain the functions 
and exercises of the same authority.” (Bacon, Works, edition 1826, 
vol. 4, pp. 61-62) 

^ No one will dispute the assertion that the question here con¬ 
sidered is the power of an unlimited power to impose limitations 
itself as to future action. Which shows conclusively that 
there was no break between the first example used by Bacon (that 
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of a last will and testament) and the second (that of the sheriff), 
and that the entire Regula XIX was intended to and does deal 
with the same subject—the subject so clearly announced in the 
heading futility of attempted self-limitation by a power other¬ 
wise unlimited. 

But while this disposes of Bacon, it does not by any means dis¬ 
pose of the sheriff's case. For the sheriff's case referred to by 
Bacon was not an imaginary one, but clearly an allusion to a case 
which has actually occurred and is known in the literature of our 
subject as the Sheriff of Northumberland's Case. And this case 
exists as a “precedent" outside of Bacon's reference to it. It is not, 
indeed, cited very often; but every once in a while it crops up in 
these discussions, and once at least it has played quite an important 
part in a famous historical case not unconnected with our subject. 

Our readers will recall the great importance which the learned 
Special Committee of the New York State Bar Association attached 
to the case of Godden v. Hales. And the Court in Godden v. Hales 
relied on this Sheriff’s Case as authority.* Let us therefore examine 
this famous case a little more closely. 

In Godden v. Hales, the Court, speaking through the Chief 

Justice, said, referring to this case: “that the case of the Sheriffs in 

the second year of Henry the Seventh, was law, and always taken 
as law." 

One would certainly assume that a case thus “vouched for" 
—to use Lord Coke's famous phrase in his defense to the charges 
of extravagancy ' in connection with Dr. Bonham's Case —actually 
decided what was claimed for it. Or at least decided something. 
As a matter .of fact there never was such a case in the sense of a 
decision. This is conclusively established by Professor Plucknett 
in the article already referred to. 

Reference to the Year Book—says Professor Plucknett—shows 
clearly enough that some such case arose, but we are told most 
definitely that mrasmuch as this was the first time, the Justices, 
Sergeants, and King's Attorney agreed that they should study 
the maUer well, and then be heard; and what they said counted 
u since they wished to retain their freedom to say 

what ^ey hk^, and to consider what they had said up till now 
as nothing, ^^th these words the report concludes and nothing 
^ known of the later history of the case. There is, moreover, in 
Brook s Abridgement another report of the case which is still more 
emphatic; and the matter was let drop on this day and nothing 
was adjudged, we there read. There could hardly be a more explicit 
warning agamst using it as a precedent, or regarding it as adjudg- 


, ,. Prof. Hames also considers this case a “precedent.” On page 30 

m ms Supremacy, he says: “Other instances cited are the Sheriff’s Case (2 

Henry yll) where a patent of the King was held to be good notwithstanding ft 
statute to the contrary. 
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ing or deciding upon any point of law; and yet in defiance of this 
disclaimer in the report itself, we find it quoted in Calvin’s Case 
as ^agreed.’ It was all to no use that the authority of the case was 
afterwards denied, for in Godden v. Hales, the court apparently 
felt that if there was no such decision in The Sheriff's Case there 
ought to have been, and so they proceeded to raise the case post¬ 
humously to the dignity of a precedent after the lapse of two hun¬ 
dred years by adjudging ^that the case of the sheriffs in the second, 
year of Henry the Seventh was law, and always taken as law.’ ” 

But even this does not exhaust the interesting features of the 
famous Sheriff’s Case. In order that we may see the case in its 
true proportions, we must quote another passage from Professor 
Plucknett. After having disposed of the case as a case, that is to 
say as an adjudicated case, Professor Plucknett has the following 
to say with reference to the matters discussed in the arguments: 

“As for the substance of the arguments reported in the Year 
Book, still further comments will have to be passed. As both Coke 
and Bacon remark, the report alleged that the statutes 28 Edw. 
Ill, c. 7, and 42 Edw. Ill, c. 5, forbid any sheriff from serving more 
than a year in his office, even if his patent should contain a clause 
non o6s^an^e this present act; and that Henry Percy claimed to 
hold office under such a patent appointing him Sheriff of North¬ 
umberland for life notwithstanding the statute. There are two 
facts which are very material to the discussion, but which do not 
figure in the Year Book report at all. The first is that the statutes 
quoted contain no such provision forbidding clauses of non obstante. 
The second is that this provision does occur in another statute, 
viz. 23 Hen. VI, c. 7, which is not mentioned in the arguments, 
but this very act contains also an express saving of the rights of 
those sheriffs who held office for life. Percy’s patent is therefore 
perfectly valid under the statute. We may suggest a reason why 
this novel debate in the Year Book was never resumed; when the 
judges and sergeants and the King’s attorney eventually 'studied 
the matter well’ they must have discovered the existence of this 
statute of Henry VI and the saving it contained in favor of shriev¬ 
alties in fee. Once this statute was found, further argument be¬ 
came unnecessary. Finally it will be observed that the situation 
discussed by Coke and Bacon of a patent attempting to dispense 
with a statute although the statute itself forbids it, did not arise 
in this case at all.” 

We have therefore the following situation: Somewhere towards 
the close of the Middle Ages there was a case in which a point was 
raised based upon an erroneous assumption as to the existence of a 
certain statute, and thereupon the learned gentlemen in the case 
proceeded to discuss at large as to what ought to be done under 
these circumstances. As the supposed statute seemed to be m 
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derogation of the powers of the King, these gentlemen were natu¬ 
rally perplexed—much as Lord Chief Justice Holt was a couple of 
hundred years later. On the one hand there was the king, whose 
power toward the close of the Middle Ages seems to have been 
absolute and unquestioned. On the other hand, there was also the 
rising pow'er of the people, which was just emerging, and which evi¬ 
dently had to be reckoned with— at least in England. The gentle¬ 
men therefore decided to take time to think the matter over. Hav¬ 
ing had some time to consider, they evidently discovered to their 
relief that the whole difficulty was imaginary, since there was no 
such statute as they had supposed. Whereupon they naturally 
did nothing to follow up the great discussion—for, to use the old 
Hebrew saying, “there were no bears, nor yet any woods.” 

But after the lapse of centuries, some learned lawyers pro¬ 
ceeded to cite the_ discussion upon a false premise, as if it were an 
authentic and adjudicated case. And a great court proceeded to 
cite this imaginary case as authority for one of the most important 
decisions ever rendered by a court of justice—so important as to 
require a revolution to reverse it. We need not stop here to con¬ 
sider whether the assurance of the Court in Godden v. Hales that 
the Sheriff’s Case was “always taken as law” was due to mere igno¬ 
rance or corrupt servility to royal power. But whatever it was, it 
was effectually put an end to by the revolution of 1688. And with it 
ended the entire discussion of this problem, except as a reminiscence, 
such as Holtzs allusion to Coke a few years later. 

And now a few words as to the possible American echoes of this 
celebrated case. It is the theory of those who bring this case for¬ 
ward as a “precedent” that somehow this case and the knowledge 
of it tended to put Judicial Review into our constitutions, state 
and federal. How much our Revolutionary Fathers who were con¬ 
cerned in the framing of our state constitutions and of the United 
States Constitution actually knew of the true history of the great 
case of the Sheriff of Northumberland it is, of course, difficult to 
say. The chances are that they knew precious little about it. 
But they may have known that it was used as an authority in 
Godden v. Hales, If so, their love of and reverence for Govern¬ 
ment by Judiciary could not have been increased by such knowledge. 
In fact, it could not have been increased by knowledge of the Sheriff 
of Northumberland’s Case, whatever that knowledge was: If they 
took the lawyers' and judges' word for it, there was an additional 
judicial decision to hate and detest. And if they knew as much 
about it as we do, then there was an additional reason to hate the 
judicial decision in Godden v. Hales, which was not only base and 
servile in itself, but in addition bolstered up by ignorance at best, 
and by bearing false witness at worst. 

We may now turn from the rather serious aspects of our subject, 
presented by the case of the Sheriff of Northumberland, to a 
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humorous one presented by another famous “precedent,” known in 

A as the Case of the Manor of Dale. 

And here again we must avail ourselves of the labors of Professor 
Plucknett, to whom we are already so much indebted. 

In the course of his argument in Dr. Bonham's Case—ioi the 

proposition, as we believe, that laws must be interpreted reason^ 
a6(2/—Coke says: 

“So if any act of parliament gives to any to hold, or to have 

cognisance of, all manner of pleas arising before hhn within the 

manor of D., yet he shall hold no plea to which he himself is a 

party; for as hath been said, imquum est cdiquem suae rei esse 
)udicem. 

It was correctly assumed by Coke’s successors in the compilation 
of ^glish laws and precedents that the “D” used by Coke stood 
for Dale—the manor of Dale having figured before in English legal 
literature. But most of them being a rather uncritical lot they 
very incorrectly assumed that Coke was speaking of an actual case 
instead of an imaginary one. Perhaps this was due to Coke’s own 
contused, or rather confusing, style. At any rate, Coke’s statement 
quoted above gave birth to a new “case” in the literature of our 
subject—the “Cose oj the Manor of Dale." And by mere dint of 
repetition this imaginary “case” acquired such a respectable stand- 
mg that even so careful a writer and discriminating a scholar as 
^rompor Corwin was caught in the net. With the result that in 

k'l u ^f Judicial Review —one of the few really worth¬ 

while books on our subject—he inadvertently “vouches” for this 
case in a passage, in which he says, speaking of Lord Coke: 

Returning to Bonham's Case, we find him citing in support of 
is dictum a case arising in the manor of Dale, where it was held 
nat an act of Parliament conferring in general terms upon a spe- 
cihc person the jurisdiction of cases arising in the manor did not 
^Pply to a case to which that person was an interested party.” 

®^^GS Professor Plucknett and makes the point that not 
ly was Coke’s c^e an imaginary one, but that the “Manor of 
n 1 )» imaginary manor. It seems that the “Manor of 

Ais fh early legal literature of England the same role 

. ^hat played in our own legal literature by those famous and per- 
stent htigants “John Doe” and “Richard Roe”—plaintiff and de- 
ndant, respectively, in the famous case of ''John Doe v. Richard 
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ALLEGED COLONIAL PRECEDENTS 

The situation with respect to colonial precedents is somewhat 
different from that with respect to state precedents. As to state 
precedents, it may be said that, with the possible exception of 
Coxe, all historians agree that there were such precedents, even 
though they may not agree as to their number or importance. As 
to colonial precedents, on the other hand, there is no such con¬ 
sensus of opinion. In fact, until recently responsible historians 
have fought shy of making any positive assertions in regard to 
them. But there is a noticeable change of late which threatens to 
create a “settled opinion” to the effect that there were such prece¬ 
dents. As in the case of many state precedents, our leading au¬ 
thority is Prof, Haines. On page 68 of his Judicial Supremacy he 
sums up the position of his school as follows: 

“Although there are but few cases recorded in which colonial 
courts refused to enforce laws because repugnant to their charter 
or the laws of England, a reasonable interpretation of the evidence 
available appears to favor the view that restraints upon the colonial 
legislatures were enforced by the English courts of last resort, and 
in exceptional cases by colonial courts.” 

In a footnote appended to this statement, there is a reference to 
Thayer^s Cases on Constitutional Law as supposed authority for 
the statement. But an examination of Thayer’s work fails to dis¬ 
close any warrant for the reference. 

Upon returning to Haines’ own discussion which precedes the 
paragraph just quoted, we shall find reference to only two cases 
which could possibly bear on the question as to whether or not 
“colonial courts refused to enforce laws because repugnant to their 
charter or the laws of England.” Such cases, if there were any, 
would not be real “precedents.” At most the situation would be 
analagous to our state judges declaring a state law unconstitutional 
on the ground that it is repugnant to the United States Constitu¬ 
tion, which is, of course, a different matter. It must be remembered 
in this connection that the colonial charters were not constitutions 
adopted by the colonies themselves, but grants made to them by 
the English Crown or Parliament. But we need not pursue this 
matter further—for the simple reason that there were no such 
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exceptional cases as is claimed by Prof. Haines. For in neither 
of the cases referred to was a law of the Colonial Legislature de¬ 
clared unconstitutional by a colonial court. 

The two cases mentioned by Prof. Haines are Frost v. Leighton 
and Giddings v. Browne. We shall consider the second case first, 
smce it is the earlier as well as the more important from the point 
of view of the precedent-seekers.^ Following is the account of 
this case given by Prof. Haines: 

Giddings v. Brown was also one of the notable instances 

wherem a colonial court claimed the right to invalidate legislative 

action. A M^sachusetts town voted its minister a dwelling, and 

a suit was instituted in 1657 to compel the payment of a tax levied 

mr this purpose. Magistrate Symonds, basing his judgment upon 

^^Shsh law and colonial precedents which he regarded as binding, 

held the vote of town meeting void. In the course of his judg¬ 
ment he said: 

The fundamental law which God and nature has given to the 
people cannot be infringed. The right of property is such a fun¬ 
damental right. In this case, the goods of one man were given to 
another without the former’s consent. This resolve of the town 
being against the fundamental law, is therefore void, and the 
taking was not justifiable.’ 

The decision was based upon the ground that fundamental 
natural law was superior to ordinary legislative enactments, and 
the court assumed that it was a judicial duty not to give effect to 
an act contrary to this superior law.” 


footnote Prof. Haines refers to an essay by Professor Paul 
S. Reinsch under the title Colonial Common Law, published in 
select Essays in Anglo-American Legal History, as his source of 
mformation. Upon turning to Reinsch’s article in the Select 
Essays, we find that Reinsch’s source of information was an ac¬ 
count by the well-known Massachusetts historian Thomas Hutch¬ 
inson, who was both Governor and Chief Justice of that Colony, 
in Vol. II of the Hutchinson Papers. 

It may perhaps be of interest to note, in the first place, that in 
nis essay Prof. Reinsch does not discuss the American doctrine of 
constitutional law; and that he cites the case not for the purpose 
or which it is cited by Haines, but for an entirely different— 
opposite—purpose. He does, however, use one ill-con¬ 
sidered and very unfortunate phrase, which is Prof. Haines’ excuse 
Ration of a “precedent”—^in disregard of all the rest of 
emschs article as well as of the original source, which Prof. 


ahniii/i gives the date of Frost v. Leighton as 1639, instead of 1739. This 

inu<it be laid at the door of the “printer’s devil.” But that poor devil 

dentlv T case. Nor is it a mere slip of the pen. Prof. Haines evi- 

conpoivftM date seriously, notwithstanding its incongruity, as it is the only 
We reason for his discussing this case ahead of Giddings v. Browne. 
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Haines evidently considered unnecessary to consult. The sen¬ 
tence which gave Prof. Haines the excuse for naming Prof. Reinsch 
as sponsor for his “precedent” is as follows: 

“The opinion—says Prof. Reinsch—is interesting as an ex¬ 
pression of natural law philosophy, and it is, perhaps^ the earliest 
American instance where the power is claimed for the courts to 
control legislative action when opposed to fundamental law.” 

But the “fundamental” law of which Prof. Reinsch speaks is 
neither charter, nor the law of England, nor any other constitu¬ 
tional document. It is the law of God. And Prof. Reinsch spe¬ 
cifically says that M^istrate Syraonds did not base his judgment 
on English law, as is asserted by Prof. Haines. Nowhere does 
Reinsch say that the colonial courts exercised, or even claimed, 
the power to declare laws unconstitutional because of repugnancy 
to their own charters or the laws of England. And what he does 
say indicates his opinion to be that, in practice, at least, the so- 
called “fundamental law,” i.e. the law of God, was not funda¬ 
mental in the sense of superiority, but merely in the sense of 
general applicability—a sort of reserve of law to be used where 
the Legislature has not provided any definite or specific law for 
the guidance of the courts. 

In the section of his essay dealing with Massachusetts—^which 
contains the reference to our “precedent”—Prof. Reinsch opens 
the discussion with the following general observations; 

“The ideas of the Massachusetts colonists on the matter of 
law appear very clearly from a resolve of the general court of 
the year 1636. The government is there entreated to make a 
draft of laws ‘agreeable to the word of God’ to be the fundamental 
laws of the commonwealth. This draft is to be presented to the 
next general court. In the meantime^ the magistrates are to 
proceed in the courts to determine all causes according to the 
laws then established (the early laws of the general court), and 
where there is no la/w ‘then as near the law of God as they can.’ ” 

As to the actual practice of the courts he says: 

“Turning now to the practice of the magistrates and courts in 
the actual conduct of cases we shall find the same principles uni¬ 
versally acknowledged. Everywhere, the divine law, interpreted 
by the best discretion of the magistrates, is looked upon as the 
binding subsidiary law; while the common law is at most referred 
to for the sake of illustration,” 

In the single paragraph devoted to our “precedent,” Prof. 
Reinsch says that Magistrate S 3 nnonds was a great admirer of the 
English common law, and that in his opinion in our case, Symonds 
refers with respect to the English law, but that “he used it merely 
for illustration.” And the sentence which we have quoted above 
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as giving Prof. Haines his handle is followed by the following 
sentence: 

“The case, moreover, shows very clearly in what light the 
common law was regarded by the New England colonists; not at 
all binding per se, but in as far as expressive of the law of God 
to be used for purposes of illustration and guidance” 

Prof. Reinsch then refers to the prejudice against lawyers which 
was “general in the colonies, but especially strong here,” and winds 
up the discussion by the following statement: 

^ “In Massachusetts, during the 17th century we find a con- 
tmued, conscious, and determined departure from the lines of 
the common law. It is not accepted as a binding subsidiary sys¬ 
tem, the law of God there taking its place” 

It would seem that the mere fact of the prejudice against 
lawyers should be suflBcient to put any careful historian on his 
guard against fastening on the 17th century American colonists, 
and particularly the Massachusetts colonists, the peculiarly legal¬ 
istic notions involved in the “American Doctrine.” And it would 
also seem clear that according to Prof. Reinsch, at least, the law 
of God was the fundamental law, and that “fundamental” in this 
connection meant not superior to the written laws duly adopted 
by the Legislature, but merely a general reserve law—or a “bind¬ 
ing subsidiary law,” to use Prof. Reinsch’s own phrase—to be 
resorted to when there was no express written law made by the 
Legislature. But to be on one’s guard involves the exercise of an 
act of will, and that will is lacking where the will-to-believe is as 
strong as it is in Prof. Haines. 

This becomes even more apparent when we turn from Prof. 
Remsch to the original account of the case in the Hutchinson 
^pers. The first thing that strikes our eye on turning to the 
^tchinson Papers is a footnote by Hutchinson himself, in which 
the noted historian says: 

^ The proceedings are somewhat singular and the arguments 

&ve us some idea of the notions of government prevailing in that 
day.” 

is clear that Hutchinson, who was not only a historian of 
note but a great judge and lawyer as well, did not intend the 
account of this case as a precedent to be followed, but rather as 
S' sort of museum piece placed on show as an example of the 
peculiarities of a by-gone age. If, therefore, this case had actually 
been what Prof. Haines says it was, it would still not be a prece¬ 
dent m the sense in which he trots it out before his readers—a 
precedent which was being followed at the time of the Revolution 
and the adoption of the United States Constitution. For in the 
opinion of so eminent a judge and lawyer as Hutchinson the 
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“proceedings” and “arguments” reported by him, whatever they 
were, were in his day archaic, and were reported by him for their 
singularity rather than for their binding force. Auid the account 
of the case fully justifies Hutchinson’s estimate of the case and 
its interest. 

Our discussion of the “proceedings” and “arguments” which 
Hutchinson considered of such interest as a relic of the then past, 
must begin at the end rather than at the beginning. While 
Hutchinson was interested in the “proceedings” and “arguments,” 
we are interested in the decision—as it is that which makes the 
“precedent.” Ajid the first thing to be noted about the decision 
is that Prof. Haines’ account leaves out one very important fact 
—indeed, the decisive fact, in our opinion—which is recorded at 
the end of the proceedings as contained in the Hutchinson Papers. 
That fact is that the General Court of Massachusetts, which was 
the court^ of last resort, reversed Mr. Magistrate Symonds* deci¬ 
sion. It is rather odd, to say the least, that Prof. Haines should 
not have thought it important to report that fact, if he knew it 
—and he must have known it if he ever read the Hutchinson 
Papers. For, after all, the decision of a local magistrate does not 
create a “precedent,” no matter how loosely we use that term, 
when his decision is reversed by a higher court, particularly when 
that court is the court of last resort. 

And now as to the facts in the case. The important facts to 
be noted are these: First, that no law was involved, and no law 
was held invalid; and, second, that even in his opinion Magistrate 
Symonds did not claim that either he or any other judge in Massa¬ 
chusetts had a right to declare invalid a law passed by the 
Legislature of the Colony. Both of these points wiU become ap¬ 
parent from a recital of the facts as given in the Hutchinson 
Papers. 

In the year 1655, the town of Ipswich invited a new minister, 
a Mr, Cobbett, and agreed to pay him £80 per annum for his keep 
and maintenance, and a house to live in. In order to provide the 
latter, the town meeting decided to raise £150 wherewith to build 
a house as a residence for the minister, whoever he might be. It 
seems that this was not satisfactory to somebody—^presumably 
Mr. Cobbett. The matter was, therefore, taken up at another 
town meeting and it was decided to build, instead, a house for 
Mr, Cobbett—at a cost of £100—^the house to belong to him in 
perpetuity, irrespective of how long he remained their minister. 
There was some dispute as to whether the later vote meant that 
the £100 needed for the erection of Mr. Cobbett’s house should 
be raised by voluntary contributions or by assessment. The town 
was hopelessly divided on the question as to which was the proper 
mode of providing for a minister’s dwelling, and feeling ran high. 
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As a result, some members of the community refused to make the 
contribution; and when their contributions did not come in by 
1657, the town elders ordered Mr. Edward Browne, the town con¬ 
stable, to distrain the goods of the recalcitrants—having first de¬ 
termined what was the fair proportion of the £100 each of them 
should pay. Mr, George Giddings was among the recalcitrants. 
Mr. Bro^rae therefore levied upon, or ^‘distrained,” Mr. Giddings’ 
pewter dishes. Thereupon, Giddings sued Browne in trespass, 
and Magistrate Symonds decided in favor of the plaintiff. 

It is clear from this recital of facts that no law could have 
been declared unconstitutional in this case—for the good and 
sufficient reason that no law was involved. All that happened 
was that the town elders, or at most the town meeting, decided 
that Giddings should contribute so much towards the building of 
a house for Mr. Cobbett. But the Ipswich town meeting was not 
the Massachusetts Legislature. And that is exactly the position 
that M^istrate Symonds took—namely, that there was no law un¬ 
der which the proceedings were justified. Not that there was a law 
which he held to be invalid, but that there had never been any 
hu) passed by the law-making branch of the government. It is 
true that in the course of his “opinion,” which is voluminous and 
discursive, Mr. Magistrate Symonds touched upon the nature 
and character of all law, both human and divine. But he seems 
to have had full warrant for that procedure in the very laws of 
Massachusetts under which he was acting, and which he was 
seeking to enforce instead of nullify. 

^ This brings us back to the paragraph with which Prof. Reinsch 
introduces the discussion of the condition of Massachusetts law 
at that period. It will be recalled that under the Resolve of the 
General Court of 1636, by which the Government was entreated 
to make a general draft of laws, it was specifically provided that 
in the meantime— i.e. until specific laws governing any subject 
shall have been promulgated by the proper law-making authorities 
-*the magistrates were to proceed “as near to the law of God as 
they can.” And, as Prof. Reinsch tells us. Magistrate Symonds 
did proceed according to what he conceived to be the law of God. 
But being learned in the law, he bolstered up the law of God by 
^ferences to the law of man in the form of the Common Law of 
Bngland, And his learned discourse in the laws human and 
divine led him to the conclusion that a town meeting cannot de¬ 
cide that Jones should make a contribution of so many pounds, 
or dollars, towards the building of a house for the town minister 
or towards the bu 5 dng of a loving-cup for the town baseb^l 
champion. This point is stressed by Magistrate Symonds again 
Q^nd again: Each excursion into the realm of philosophy upon the 
nature of government and law always brings him back to his basic 
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point that there icas no law of the Massachusetts Legislature 
which would permit a town meeting to compel Giddings to make 
a present to Cobbett. 

These are the two central points around which his long-winded 
arguments revolve: First, that the vote of the town meeting 
amounted to a decision to make Cobbett a present; and, second, 
that there had never been a law passed by the Massachusetts 
Legislature covering this particular point—^because the law under 
which Browme justified did not refer to voluntary gifts, but only 
to the support and maintenance of ministers. And he considered 
the concurrence of both points necessary to his decision. The 
mere fact that the contribution demanded was a naked gift was 
evidently not sufficient in his own opinion to support a judgment 
for the plaintiff. In other words, he did not deny the power of 
the Legislature to make even a gift and then tax the community 
for the purpose of raising the necessary money to buy the gift. 
On this point Mr. Magistrate Symonds was quite positive, saying: 

“The parliament may tax (and that justly) the whole country 
to give a guift or reward to one man for some service; for they 
are betrusted soe to doe. The reason is, it is levied upon the 
whole country, with their consent, and for the immediate benefitt 
of the whole.” 

Accordingly, there would have been nothing wrong in the com¬ 
munity levying a tax for the purpose of raising the money neces¬ 
sary to build a dwelling house for the minister, even if that were 
a gift or gratuity. His point was: That this was not a general tax 
in order to raise a fund which was to be given as a gift to the 
minister, but that the major portion of the town decided that 
Giddings personally should give so much to Cobbett in order to 
help him build a house. And even as to that he does not deny 
the power of a really competent legislature to do it, even though 
it might be tyranny to do so, but only that the town meeting, 
which was not a legislature, could not do so. This becomes per¬ 
fectly clear from the sentence which follows that just quoted: 

“But—continues Magistrate Symonds—if they should doe it 
betweene persons (though they should soe doe by power, and the 
person wronged hath noe remedy in this world) yet it would be 
accounted tju'anny. Is it not to take from Peter and give it to 
Paul?” 

It is because of this that he goes into long and intricate argu¬ 
ments in order to prove that the law of the Commonwealth of 
Massachusetts invoked on behalf of the defendant, and referred 
to in the discussion as the law of “fol. 9,” does not cover the case 
at bar. Presumably, if it did cover it, “it should be accounted 
t 5 Tanny,” but “the person wronged hath no remedy in this world. 

In fact, notwithstanding Mr. Magistrate Symonds* strong con- 
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victions on questions of property under divine and human laws, 
his strong objections to taking from Peter to give to Paul, and his 
great dislike of levellers and such, there seems to be nothing that 
cannot be done legally with respect to that same property and the 
process of levelling, provided it be done in accordance with the 
forms of law by proper legislative authority. And it is extremely 
significant that nowhere in his long opinion does Mr. Magistrate 
Symonds refer to the Massachusetts charter, or suggest that under 
that charter the Massachusetts Legislature was not competent to 
pass any kind of law. 

There is one other thing, however, that we must consider be¬ 
fore leaving this very interesting case. Prof. Haines says that in 
giving his decision Magistrate Symonds based his judgment upon 
English law and “colonial precedents.” We have already quoted 
Prof. Reinsch as to the true light in which Magistrate Symonds 
regarded English law, and the quotations already made from his 
opinion clearly show that he certainly thought that under English 
law a judge had no right or power to declare a law of Parliament 
invalid. We must now say a word about “colonial precedents.” 

It would, at first blush, seem rather odd that in 1657 there 
should have been colonial precedents for what Prof. Haines claims 
Magistrate Symonds was doing—namely, invalidating a law on 
the ground of unconstitutionality. And it is even more odd that 
if there actually had been such precedents, that Prof. Haines, and 
his fellow-excavators, should have failed to unearth them, with 
the clues that Magistrate Symonds must have given them, if he 
actually cited such precedents. But the riddle solves itself simply: 
Magistrate Symonds did not cite any precedents for declaring any 
law unconstitutional. And for very good reasons. One reason is 
that there were no such precedents. Another is that Magistrate 
Symonds was not declaring any law unconstitutional. He did, 
however, cite precedents for what he was doing—and they are 
extremely interesting. We shall, therefore, quote verbatim his own 
account of some of them, so that the reader may see for himself 
what they were precedents for, and, incidentally, what Magistrate 
Symonds considered was up for adjudication. Magistrate 
Symonds cited three precedents. Here is his account of the first. 

“In Ipswich, some years since, the towne greatly wanted a 
good chirurgeon, &c. and the inhabitants then generally being de¬ 
sirous of such a person to inhabite amongst us; the chiefe sort 
consulted how to effect it. It must cost above £50. to bring it 
about. It was concluded that it could not be justly done by way 
of rate, but each mans name being drawne out (according to a 
rate) such as were willing did signify the same, and the rest were 
left to use their liberty.” 

In other words, the precedents relied upon referred to what was 
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“justly done” by a town meeting, or the “chiefe sort” of the town, 
in solving such a problem as that which confronted the town of 
Ipswich when the question of building a house for minister Cob- 
bett came up for consideration. 

The second “precedent” is very much like the first, relating 
to the purchase by the town of Ipswich of a six-acre lot for a 
Mr. Jeffrey Snelling—reason or purpose not stated. The third 
and last “precedent” is the most interesting, for the light which 
it throws on the nature of the case at bar and its position as a 
precedent in the American doctrine of constitutional law, as 
well as on the position of Samuel Symonds, legal philosopher and 
sonietme Magistrate of the good town of Ipswich, as a precursor 
of John Marshall. We shall, therefore, reproduce the substance 
of this precedent in Magistrate Symonds' own language. Says he: 

I r^ember the substance of it, and I suppose so doe many 

more. That towne of Weymouth did generally agree to provide 

an hou^ and meet accommodations for the use of the ministry, 

to remain^e for posterity. The matter came into the generall court, 

Mrs. Richards stood out, and not many (if any more besides) and 

although the court did soe well like their ayme, or the thing (in 

itself considered) as may by and by appeare, yet it was judged 

in court that they could not justly impose payment upon one, or 

'more persons, not consenting. ... Yet herein the court gave 

a testinmny of their good liking in respect of the townes intent, 

mz. in that way to provide for the ministry. And accordingly the 

law was framed, and enacted for the future, that very court. The 

provision was not to give away, but to remaine to posterity, and 

the like provision was for every towne in the country; and that 

vhich a great part, if not the greater part, of Ipswich have desired 
and do still stand for.” 

This account by Magistrate Symonds of the “precedent,” and 
his comment upon its application to the case at bar, not only 
giv^ us an insight into his motives for deciding the case the way 
he did, but states very clearly the legal reasons with which he 
ried to justify his action, legal position was briefly this: 
ihat in the absence of any law duly made by the Legislature, the 
proceedmgs of the Selectmen of the town of Ipswich were unsup¬ 
ported in law; and that the law relied upon by them was insuffi¬ 
cient warrant for what they had attempted to do. 


Prof. Haines other “precedent” is even more worthless than 

the one just considered. The facts in that case are briefly stated 
thus: 

In 1730, a license was granted by the Crown to Ralph Gulston, 
ndon merchant, to enter upon any lands in Maine, the title 



ALLEGED COLONIAL PRECEDENTS 


527 


to which stood in the Crown on October 7th, 1691, and cut down 
and remove a sufficient number of trees reserved for the Crown, 
then standing there, to enable him to carry out a certain contract 
for supplying the Royal Navy with masts and spars. Gulston 
was represented in Boston by Samuel Waldo, who, acting in his 
behalf, employed William Leighton to attend to the cutting and 
loading of the timber. Leighton cut some trees during the winter 
of 1733-1734 upon land belonging to John Frost, the title to which 
was in the Crown in 1691, and which, therefore, came within the 
timber reservation contained in the grant by the Crown. It seems 
that there was considerable feeling in the colony against the at¬ 
tempted use by the Crown of its rights under its old reservation. 
At any rate, in April, 1734, Frost sued Leighton in trespass, claim¬ 
ing £200 as his damage. 

It seems that Leighton’s counsel, Shirley, a well-known lawyer 
of Boston and subsequently Governor of Massachusetts, did not 
care to have his client tried by a jury because of the feeling on 
the subject in the colony, and so he interposed a special plea in 
bar, setting out the legal facts constituting his client’s warrant 
for the cuttuig of the timber. The lower court overruled this plea, 
and directed him to plead over. This Shirley refused to do, and 
judgment was entered for the plaintiff; and the judgment was 
affirmed by the Superior Court of Judicature. 

So far, the only thing involved in the case was a question of 
pleading, which does not interest us here. At this point, however, 
what might be called a ^^constitutional” question arose, but not of a 
character to make it of any interest to us. This question was: 
Whether Leighton could or could not appeal to the Privy Council 
from the judgment of the Massachusetts courts. The Massachu¬ 
setts charter then in force provided for such appeals only in cases 
involvmg £300 or more. Leighton’s application for permission to 
appeal to the Privy Council was, therefore, denied by the Massa¬ 
chusetts court. Leighton’s counsel, however, claimed that the 
charter provision and the action of the Massachusetts court did 
uot prevent him from applying to the Privy Council for permis¬ 
sion to appeal. His contention was that the limitation of £300 
was merely a limitation upon appeals as of right, but not as of 
ffrwe by His Majesty in Council. He, accordingly, applied to the 
Privy Council for the desired permission. This application raised 
some nice legal questions—there being respectable English leg^ 
authority for the proposition that His Majesty could do no such 
thing. 

It seems that His Majesty’s CouncH was somewhat perplexed 
as to what to do, and in their perplexity referred the matter to a 
sub-committee. This sub-committee reported that it had arrived 
at a solution of the knotty problem by consent of the parties, Ihe 
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arrangement thus made was to the following effect: That the 
present judgment in Frost’s favor should be vacated; the money 
collected by Frost on the execution should be refunded; and that 
Leighton plead over, pleading the general issue—which meant 
that the case would have to be tried by jury. A royal order was 
thereupon issued to the Massachusetts Superior Court of Judi¬ 
cature accordingly. However, when the matter came back to this 
side of the Atlantic, Mr. Frost abandoned the conciliatory attitude 
which he, or his representatives, had manifested in London. His 
counsel evidently considered himself in an impregnable legal 
position—at least on this side of the Atlantic—believing that he 
had a technical procedural advantage over his opponent, which, 
with a court favorably inclined, would secure him victory without 
even the small risk involved in a jury trial. He, therefore, took 
the position that there was no procedural rule under which the 

Massachusetts court could enforce the royal decree—and the court 
agreed with him. 

There was another appeal to London, resulting in another royal 
decree, more elaborate and specific but to the same general effect 
as the first, directing that the original judgment be vacated, the 

money collected on the execution restored, and a new trial had on 
new pleadings. 

Leighton’s counsel thereupon petitioned the Massachusetts 
Siyerior Court for an execution against Frost based on the royal 
order for the restoration of the money. But Frost was represented 
by very astute counsel, who presented an answer which helped the 
court out from its predicament, received the commendation of the 
court, and gave him the decision. 

Frost s general position seems to have been that the Privy 
Council w^ without jurisdiction to entertain Leighton’s appeal; 
that it did not, as a matter of fact, reverse the judgment of the 
Massachusetts court in its capacity of a court of review; that its 
connmttee merely acted as a mediator in getting the agreement 
of the parties; and that Leighton’s only remedy, therefore, was to 
sue Frost for a breach of his agreement. His general po- 
sition IS, however, of no importance here, as the character of 
precedent claimed for this case is based on the position which 
the Massachusetts court took in sustaining Frost’s answer to the 
petition for execution under the royal order. On this point, 
Frost s counsel took the position that even if the royal order were 
to be considered in the nature of a judgment, the Superior Court 

of Judicature had no power to issue an execution thereon, for the 
reason that under the laws of Massachusetts that court could only 
issue an execution upon its own judgment. This clearly appears 
irom the following extracts from FVost’s answer to Leighton’s peti¬ 
tion, from the judgment of the court itself; and from the comment 
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of Judge Sewall on the case as reported in Willis* History of Port¬ 
land.^ 

In his answer to Leigh ton *s petition, Frost said: 

“For reasons why the court ought not to grant the execution 
he most humbly begged to show that by the charter the General 
Court of the province had power to establish laws and to constitute 
courts for trying all manner of causes arising or happening within 
the province. In personal actions where the matter in difference 
exceeded the value of three hundred pounds sterling, the party 
aggrieved by the judgment could appeal to the King in Privy 
Council. The Superior Court had been duly established by an act 
of the General Court which had received the royal approbation, 
and the justices had taken oath to administer the same after the 
laws and usage of this province. He conceived that this honorable 
court was not by law impowered to award execution upon the judg¬ 
ment of any other court, but could only do so on the judgment of 
the court itself, and the order for restoring the money not being 
the judgment of this court he humbly conceived that the court 
had not power to grant execution upon the same or by any such 
way enforce the payment thereof. He humbly conceived that the 
clause in the royal charter allowing appeals to the Privy Council 
where the matter in difference exceeded the value of three hundred 
pounds meant and intended that no appeal could lie unless the 
matter in difference exceeded three hundred pounds. If an appeal 
should be taken from a judgment in some manner not provided for 
in the charter and not according to the usage of this province, and 
if the parties made an agreement to have such judgment reversed 
and the money restored, then the party pretending to be aggrieved 
could pursue the party at fault in some other manner, but such 
agreement he conceived was not binding in this court.” 

The Superior Court in its judgment sustaining this answer said: 

“The court now taking into their serious consideration the said 
Memorial and Petition together with the answer of Noah Emery 
Attorney at Law in behalf of the sd Jno Frost are of opinion. That 
they have no authority by any Law of this province, or usage of 
this Court to order such an Execution. And the Provision made 
y the Royal Charter respecting appeals to his Majesty in Council, 
does not as they apprehend, warrant any such Execution but points 
method of another nature in aU appeals to be made conform¬ 
able to the sd Charter. ... As to this said John Frost bringing 
on a Review, or an action de novo, that so the said William Leigh- 
mn may withdraw his former plea and plead the (general Issue &c. 

the Constitution of the Courts of Justice in this Province, that 


. *A11 of which ia set out by Professor Andrew M. m an 

HUtorical Review (vol. 2, p. 229 et seq.), entitled T/ie Case 
^mton, which is Professor Haines’ authority for this “precedent. 


article in 
of Frost V. 
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Action must begin first at an Inferior Court, and so come to this 
Court by appeal, and the Justices of this Court, when such appeal 
comes regularly before them will unquestionably endeavor that 
Justice be done between the sd Leighton and Frost/' 

Judge Sewall's comment is as follows: 

“Mr. Emery, as counsel for the plaintiff, drew up an answer to 
Mr. Auchmuty's petition, in substances as follows: 

“ That the Superior Court of Judicature was a court consti¬ 
tuted by the law of the province, whereby they were authorized 
to hear and determine such civil matters therein mentioned as were 
made cognizable by them, and to render judgment thereon, and to 
issue execution pursuant to their own judgment and not otherwise. 
And if counsel for the defendant in this case had obtained a differ¬ 
ent judgment from what appeared upon their records he must go 
there for his execution, as they were not by law empowered to issue 
any execution contrary to their record of their own judgment.'" 

It is clear, therefore, that no law of Massachusetts was ever 
called into question in this case, either by the Massachusetts Su¬ 
perior Court of Judicature or even by the Privy Council. Certainly, 
no decision of any kind was rendered by either court as to the 
validity or invalidity of any law passed by the Massachusetts 
Legislature. On the contrary, the actual decision— i.e., that the^ 
Court had no power to issue execution upon the royal order—was 
expressly predicated on the law of the province, which was con¬ 
sidered controlling. 

These are the “exceptional cases," in which, Prof. Haines 
assures us, “colonial courts refused to enforce laws because repug¬ 
nant to their charters or the laws of England." And such, we may 
add, is the “literature" of our subject. 
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MORE ABOUT AMERICAN STATE PRECEDENTS 

The subject of American “precedents” deserves some further 
treatment at this place. There are two “cases” particularly which 
we desire to discuss here at some length. One is the case of Holmes 
V. Walton, briefly mentioned in the text; and the other is a “lost” 
Massachusetts case whose ghost stalks on the pages of some of the 
works of our precedent-seekers. Before we take up the discussion 
of these cases, however, we must say a few words on the subject 
of “reporting” prevalent at this early period of our judicial history, 
as that may throw some light on the entire subject of “precedents” 
and illuminate particularly one case discussed in the text—the 
celebrated case of Commonwealth v. Caton. 

When this case is referred to by historians of the subject, they 
are usually careful to put either in the text or in a footnote the 
magic notation “4 Call, 5”—indicating that this case is “reported” 
in a series of reports known as “Call’s Reports,” volume 4, page 5. 
To the student familiar only with our present system of reporting, 
this would indicate that the case is reported in some official, or at 
least authentic, series of reports, made and published under some 
official authority, contemporaneous with the case. There can, 
therefore, be no question as to the existence of the case, or the 
purport of the decision. To the ordinary reader, or even the 
student of the subject, the notation “4 Call, 5” carries the same 
guarantee of authenticity as the notation “1 Cranch, 137,” when 
appended to a citation of Marbury v. Madison. Special students 
of the subject may go to the original decision of Marbury v. Madi¬ 
son as reported in 1 Cranch, at page 137, for the purpose of read- 
mg the entire opinion, or the arguments of counsel, or for the 
purpose of checking up on some particular point. But no one 
would ever dream of questioning the existence of the case, or of 
its general outlines, as given in histories or works of reference. 

It is largely for this reason that the existence and purport of 
Commonwealth v. Caton and Holmes v. Walton has never been 
questioned, although the latter was never reported even in the 
manner in which Commonwealth v. Caton is supposed to have 
been “reported,” as we shall see below, when we come to discuss 
the case. As a matter of fact, neither of these cases was actually 
reported at the time of their occurrence. Not only were they not 

631 
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reported officially, but they were in fact not reported at all—^not 
even in the private fashion in which Rutgers v. Waddington and 
Trevett v. Weeden were reported. The manner of the reporting, 
or the fact of non-reporting, of these two cases, is in itself of im¬ 
portance: it is quite inconceivable that, if the cases had actually 
been what is now claimed in their behalf, they should not have 
been reported by contemporaries. It is sufficient only to point 
to the fact of the reports of Rutgers v, Waddington and Trevett v. 
Weeden, to show how keenly alive the people were, at the period 
here under consideration, to all such questions. We have already 
seen that Rutgers v, Waddington was not at all a “precedent.” 
But because it was thought by some people at the time to be an 
attempt by the Judiciary to disregard legislation, it was reported 
at great length in special pamphlet form, and created great excite¬ 
ment and commotion. The same is true of Trevett v. Weeden. 
But no contemporary publication refers either to Commonwealth 
V. Caton or Holmes v. Walton. If there were no other reasons 
for believing these cases to be mythical, this alone should be suffi¬ 
cient, nay conclusive, reason for such belief. 

It is here that the question of the mythical designation “4 Call, 
5” comes in: The fact that this case was never reported would 
long ago have led students of the subject to the conclusion that 
such a case never occurred, or if it did occur it could have no such 
import as is now ascribed to it, but for the general belief that the 
case was actually reported contemporaneously, and even officially, 
or at least semi-officially, by some recognized reporter. For the 
designation of a report by name and volume always indicates to 
the student of the subject either an official or a semi-official, at the 
very least, a contemporaneous report. And the prefix “4” before 
the name of the report tends to indicate that we are dealing not only 
with a recognized report, but with a well-established series, run¬ 
ning into many volumes—the report being made by one who had 
spent some time in reporting a general series of cases, which in 
itself bears some mark of authenticity. But a glance at 4 Call, at 
page 5, will prove all of this to be entirely unfounded, leading to 
the conclusion that the case, at least as reported, is utterly un¬ 
authenticated. 

The first fact to be remembered in this connection is that the 
volume known as 4 Call did not appear until 1827— forty-five years 
after the alleged occurrence of the case, and after everyone con¬ 
nected with it, including the two judges whose opinions are re¬ 
ported, was dead.^ The second fact to be noted is that Mr. Call did 
not claim that his report was based on any official documentary 
evidence. On the contrary, Mr. Call himself, in his introduction 
to this volume, as well as in his introduction to the entire series, 
indicates that his reports are not based on official documents. In 
this connection a curious circumstance must be noted, with respect 
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to Mr. Call’s reports. Mr. Call began the publication of his series 
in 1801, and published three volumes in close succession, these 
volumes appearing in 1801, 1802, and (probably) 1804. These 
reports cover cases occurring during the period from 1797 to 1803. 
In other words, the reports were almost, if not quite, contempora¬ 
neous with the decisions, and where there were no official documents 
the information was at least easily obtainable. The third volume 
contains, however, at the end, a number of cases supposed to have 
been decided in 1790. As to these cases the information was not 
so easily obtainable, and it is evident that Mr. Call, who started in 
as a real reporter—at least in the usual manner of those days, if 
not in our sense—was now beginning to reminisce, or to rely on 
reminiscences. 

With the publication of these three volumes, Mr. Call’s sources 
had evidently dried up. There was nothing further to report, at 
least for him. And he did not report anything for more than 
twenty years thereafter. Then, suddenly, ]\Ir. Call took to “re- 
porting*' again, and published the fourth volume of his reports— 
as already stated, in 1827. The cases reported in this volume are 
clearly based on reminiscences, and not even reminiscences of his 
own, but of other people, and—we verOy believe—largely upon 
his imagination. He certainly has drawn upon his imagination to 
fill in details, and these details are likely to be of the greatest im¬ 
portance in our connection. For our interest is not in whether 
Mr. Caton was or was not tried, but in the discussion that arose, 
the speeches that were made—for it is on the basis of these 
speeches, or at least one of them, that his case has been bolstered 
up into a “precedent.” 

In this connection, the character of Mr. Call, and his relations 
to the judges whose speeches he purports to report, is of some 

interest. 

Mr. Daniel Call, the “reporter” in question, was born in the 
year 1765. He, therefore, could not possibly have had any personal 
knowledge about the case of Commonwealth v. Caton. He seems to 
have been a protege of Judge Wythe, whose alleged speech hM 
raised Commonwealth v. Caton to the dignity of a precedent. Tme 
fet volume of Mr. Callus reports is dedicated to Judge Wythe. 
This dedication, as well as the dedication to the second vomme, 
which Mr. Call dedicated to Judge Pendleton, show Mr. CaU s 
wose relations with, and special gratitude to, Judge Wythe. Mr. 
Call evidently felt obliged to explain why he should have dedicated 
the first volume to Judge W 3 rthe instead of Judge Pendleton, wno 
was the Chief Justice, and he explains it by his special gratitude 
to Judge Wythe, “who had directed his early studies And an 
examination of the circumstances of the case clearly indica es 
that this gratitude to Judge Wythe led him to ascribe to the noted 
jurist a speech which he probably never made, but which nis 
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grateful protege thought would enhance his fame. In this con¬ 
nection it should also be noted that Judge Wythe had himself 
published several pamphlets containing his opinions—a number of 
them dissenting opinions. But no reference to his opinion in Com¬ 
monwealth V. Caton is contained in any of these publications— 
thus clearly showing that Judge Wythe himself did not consider 
his opinion in this case of any importance—an utterly impossible 
attitude if the opinion as now reported be authentic. 

We may now turn to the report of the case itself, as it appears 
in 4 Call. Mr. Call nowhere indicates the source of his report of 
this particular case. On the other hand, his bias in favor of Judge 
Wythe, and his evident desire to magnify the importance of the 
case, ad glorinm dei majoram, are clearly indicated in a note ap¬ 
pended by him to the case. It reads: 

“N.B. It is said that this was the first case in the United States, 
where the question relative to the nullity of an unconstitutional law 
was ever discussed before a judicial tribunal: and the firmness of 
the judges (particularly of Mr. Wythe) was highly honorable to 
them; and will always be applauded, as having, incidentally, fixed 
a precedent, whereon, a general practice, which the people of 
this country think essential to their rights and liberty, has been 
established.” 

It must be remembered that Mr, Call was writing in the year 
of our Lord 1827—when passions were running high, and when 
the subject of the Judiciary had become a matter of keen party and 
class struggle. Mr. Justice Gibson had just delivered his body- 
blow to the Judicial Power in his famous opinion in Eakin v. Rauh, 
and Jacksonian Democracy was on the march. It was clearly a 
time for all supporters of the Judicial Power to rally to its defense. 
And Mr. Daniel Call, whose state of mind is mirrored in the para¬ 
graph just quoted, was not above drawing upon his imagination 
in behalf of the good cause. 

about this time that we first 
hear of Holmes v, Walton, in connection with the subject of **prece- 
dents. Holmes v. Walton is unfortunate from the point of view 
of the precedent-seekers in that it was never reported in any such 
authentic-looking collection as Call’s Reports, But some of 
our more ardent reporters of ^^precedents’’ supply this unfortunate 
omission by putting after it the notation "4 Halsted, 427,” usually 
with some remark which to a very careful reader indicates that the 
case is not actually reported in 4 Halsted, but only referred to 
therein. A more careless reader, however, may get the impression 
that the case is actually reported in Halsted —a recognized series 
of reports. And here is where the curious coincidence as to the 
time when we first get a glimpse of the two cases becomes signif¬ 
icant. Halsted, as stated, was a regular series of reports. But 
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the report of the case which mentions Holmes v. Walton was highly 
irregular. The case which mentions Holmes v. Walton is that of 
State u. Parkhurst;^ and a glance at volume 4 of Halsted’s reports 
will show that this latter case was not reported regularly. In fact, 
it is reported as an appendix to the volume which contains the 
usual reports of current cases, without any adequate reason for 
reporting this particular case at that particular time; and to one 
familiar with the subject, and with the period of our history in 
question, it is quite apparent that the motives which actuated Mr. 
Halsted in reporting this case were the same as those which 
actuated Mr. Call in reporting Commonwealth v. Caton —namely, 
to furnish ammunition for the partisan struggle which was raging 
at the time between Jacksonian Democracy and its opponents. In 
fact, the two reports show, notwithstanding the geographic dis¬ 
tance of their respective places of publication, so many points of 
resemblance that one becomes painfuUy aware of a common source. 
Not necessarily the same authorship, in so far as the persons re¬ 
sponsible for these reports are concerned, but the same fountain 
from which both reporters evidently imbibed their zeal as well as 
their wisdom.® 


^ It is worthy of note in this connection that Stale v. Parkhurst is itself a noted 
“precedent” albeit a belated one. It is mentioned by the Special Committee of the 
New York State Bar Association as well as by Prof. Haines. The latter has the 
following notation: “Act of Assembly against the holding of two ofiBces. Act held 
invalid as contrary constitution.” What is said in the text with respect to the apo¬ 
cryphal character of this case disposes, of course, of this “prewdent also. But it 
should be noted here that this case is worthless as a “precedent, even if the opimon 
were genuine. In the first place, Judge Kirkpatrick’s opinion is supposed to be a 
dissenting opinion—it could not, therefore, have held any law unconstitutional, 
whatever the opinion might say about it. But, what is more important, an examina¬ 
tion of Judge Kirkpatrick’s opinion as reported will show that even he did not hold 
any “Act of Assembly” unconstitutional. As the case occurred after the adoption 
of the United States Constitution, the matter does not strictly relate to our pres¬ 
ent discussion, and we cannot therefore discuss this case at length. But it is 
ertheless interesting as showing how easily “precedents” are created even in ^s-* 
toric” times, so to say—during a period when, as pointed out further on, the 
State of New Jersey enjoyed the blessings of a fairly authentic system of court 
reports. Those who are inclined to pursue this inquiry further may read the ^se 
it^lf or our summary and comment in footnote 18 to the article in oc. Jonns h 
Review. , . u t j 

2 There is a curious affinity of style between the Kf® 

Wjrthe is supposed to have written his opinion in Virgima m 1882 ... 

Kirkpatrick is supposed to have written in New Jersey twenty years , 

having seen the opinion of his forerunner. In Commonwealth v. Caton, juage 

Wythe is supposed to have said: ., , ^ .-i. 

“I have heard of an English Chancellor who said, and it was 
was his duty to protect the rights of the subject against the . nrotect 

Crown, and that he would do it at every hazard. But if it was his ^ 
a soUtary individual against the rapacity of the sovereign, smely, it is equ^ly^ 
to protect one branch of the legislature, and consequently, the 
agamst the usurpations of the other; and, whenever the ufSrlv 

shall feel the duty; and, fearlessly, perform it. Whenever 

convicted by the verdict of their peers, before the ‘ to 

branch of the legislature, without the concurrence ^ qittinff in this 

rescue the offenders from the sentence of the law, I shall not hesita , g 
place, to say to the General Court, Fiat jiistilia, mat coelum. 
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we may turn to a consideration of 
cases in which we are particularly interested. They make 
their first appearance in the modern precedent literature in Mr. 
Meigs article in the American Law Review referred to in the main 
text. In this article, Mr. Meigs mentions seven cases. Five of these 
have already been treated in our main text at some length. The 

sixth IS v. Walton, which Mr. Meigs places on his list 

next to CoTTtTnouwBolth v. Catotiy saying i 

. Probably the next in point of time . , . was an obscure one 
m New Jersey, Holmes v, Walton, which is said to have decided 
that a provision in one of the seizure acts for the trial of certain 
cases by a jury of six was unconstitutional; but further than this 
we have been able to discover nothing.” 

The last case on Mr. Meigs’ list of precedents is the “lost” Mas¬ 
sachusetts case, of which he says: 

It appears also that the Supreme Court of Massachusetts had 

somewhere about this time held an act unconstitutional; but 

^rther than the mere mention of the case in a letter from J. B. 

Cutting to Jefferson, dated July 11, 1788, we have been unable to 
discover anything.” 

Since the appearance of Mr. Meigs’ article, the meager clues 
urnished or resuscitated by him have been elaborated in two 
articles with the result that at least one of these cases —Holmes 
V. Walton ^has risen from the obscure place assigned to it by Mr. 
Meigs into one of the leading precedents. This transformation is 

labors of Prof. Austin Scott, who has devoted con¬ 
siderable time not only to rehabilitating this case but also to lec¬ 
turing and writing about it. His labors assumed final shape in 

fonn published in the American Historical Review 

m . 899 Am, Hist. Rev,, 456).® The Massachusetts case was 

M5^(T8^^ ^ Goodell, Jr., in 7 Harvard Law Review, 

Since these two articles appeared, Holmes v. Walton, as already 
stated, h^ risen to the position of the leading precedent—to which 
position it IS undoubtedly entitled if Prof. Scott’s claims are well- 
j ^ would then be the first real precedent, since it pre¬ 
cede^ omTno/iwjeaZt/i V. Caton; and the Josiah Phillips Case, the 

® u *• supposed to liave been decided in 1802, Mr. Chief 

Justice Kirkpatrick is reported to have said: 

it npvLr has not yet come in New Jersey, and I humbly trust in God 

tivp nr ovom a Court . . . will have anything to fear, either from legisla- 

r»nti'rtiia mterference on the one hand, or from the resentments or perse- 

nntK P^rty on the other. . , . But even were it otherwise, we are bound by an 

?n Constitution and laws of the state; and 

Rftv Pir,* ^ shall at all times be able to adopt the maxim of our ancestors, and 
say, i^tat justitia, mat coelum/’ 

note* .™tten independently of Mr. Meigs. In a foot- 

k Historical Review, Prof. Scott states that he 

hrst read his paper about the Holmes Case before a literary club in 1883. 
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only earlier precedent ever mentioned, was certainly no precedent. 
On the other hand, the position of the Massachusetts case still 
remains doubtful, and careful writers do not class it among real 
precedents. Nevertheless, it is resorted to by the precedent- 
seekers whenever it is desired to present an impressive list. The 
Special Committee of the New York State Bar Association, for 
instance, includes it in its list, making the following entry: 

“Mass. 1786. In Brattle v. Hinckley and in Brattle v, Putnam, 
7 Harvard Law Review, 415-7, 419-20; 2 Bancroft's History of the 
Constitution, 473, (letter Cutting to Jefferson), the Supreme Court 
of Massachusetts declared void statutes providing that in suits 
brought by absentees during the Revolutionary War to recover 
debts, judgment for all interest accruing during the war should 
be suspended until further action of the Legislature.” 

In order to ascertain the real character of these two “prece¬ 
dents,” we must examine in detail the two magazine articles referred 
to. But before doing that, we must consider “4 Halsted, 427, 
wherein the existence of Holmes v. Walton as a precedent is offi¬ 
cially “vouched,” As already stated, the report in question is that 
of the case of State u. Parkhurst, supposed to have been decided 
in 1802. In that case, Mr. Chief Justice Kirkpatrick, who presided 
for many years over the New Jersey Supreme Court, is supposed 
to have said, inter alia: 

“At an early period of our government, while the minds of men 
were yet unbiassed by party prejudices, this question was brought 
forward, in the case of Holmes v, Walton, arising on what was then 
called the seizure laws. There it had been enacted that the trial 
should be by a jury of six men; and it was objected that this was 
not a constitutional jury; and so it was held; and the act upon 
solemn argument was adjudged to be unconstitutional, and in 
that case inoperative. And upon this decision the act, or at least 
that part of it which relates to the six men jury, was repealed, and 
a constitutional jury of twelve men substituted in its place. ^bis» 
then, is not only a judicial decision, but a decision recognized and 
acquiesced in by the legislative body of the state.” 

This would seem to be testimony of the highest char^ter, 
and one is rather surprised at Mr. Meigs' doubts on the subject. 
But upon looking at the matter closer, and with a more critic^ 
eye than is possessed by the usual run of precedent-seeker and 
Mr. Meigs is not to be classed with his later imitator^we sha 
find these doubts more than justified. A glance at 4 ^Miste , 
427” will show the need for caution. As already stated, 4 
was published twenty-six years after the alleged decision m otate y. 
Parkhurst, and forty-eight years after the ^^®sed decision 
Holmes v. Walton, And the circumstances under which tne ap¬ 
pendix to this volume made its appearance are not at all reassuri g 
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to the historical student, for the reasons already stated. Nor is 

the nature of its contents calculated to allay the suspicions of 

the careful investigator. Everyone in any way connected with 

either of the cases was dead; and the report was concededly not 

based on any official documents. As to the sources of his informa- 
tion, Mr. Halsted says: 

“The reporter is indebted to the politeness of the late Chief 
Justice Kirkpatrick for the following opinion delivered by him in 
the case of the State v, Jabez Parkhurst in the year 1802.” 

Chief Justice Kirkpatrick died shortly before the appearance 

of this report, and Mr. Halsted does not say when the Chief Justice 

gave him this copy of an alleged opinion delivered in 1802; nor 

does he give any explanation why the opinion was not published 

until 1828. And an examination of Mr. Chief Justice Kirkpatrick’s 

alleged opinion throws further doubt on the subject: Its whole 

tenor shows that it was written not for the purpose of deciding 

a pending case, but for the purpose of bolstering up the Judicial 

to remember in this connection that the year 

1802 was also a period of great controversy over the Judicial 
Power. 

Under this concatenation of suspicious circumstances one might 
well pause before accepting the passage quoted above as sufficient 
evidence in itself of the constitutional import of Holmes v. Walton, 
there is at least a possibility, to begin with, that Mr. Halsted 

A j iu Judge Kirkpatrick’s opinion. 

And there is a very great probability that Judge Kirkpatrick wrote 

this opinion not in 1802 but shortly before his death, in the midst 
of the turmoil of controversy over the Judicial Power, and perhaps 
with a view to the impending great struggle which was the presi¬ 
dential campaign of 1828. Under these circumstances it is more 
than likely that the old man imagined many things to have hap- 
pened in 1802 which in reality did not happen. And an examin¬ 
ation of the entire case of State v, Parkhurst^ and of the real issues 
therem involved, makes it at least doubtful that the constitutional 
issue supposed to have been involved in Holmes v, Walton should 
have been drawn into question in the case in which Judge Kirk- 
patrick is supposed to have written his opinion. But even if we 
should assume that the opinion was actually written in 1802, which 
is extremely unlikely, there is stiU the possibility that Judge Kirk¬ 
patrick not only went out of his way to drag in the constitutional 
issue which was not necessary for the decision of the case before 
him, but that under the stress of the struggle of 1802 he was willing 
^ accept some rumor as to the import of the decision in Holmes v, 
Walton without critical examination as to the true condition of 
airs. This would not at all surprise anyone familiar with the 
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history of the period in our connection, as we shall see when we 
come to discuss the “lost” Massachusetts precedent. 

But we are hardly left to conjecture as to the period when this 
opinion was written, or rather, as to when it was not written. A 
careful reading of the paragraph immediately preceding the one 
quoted above, referring to Holmes v, Walton, and the two para¬ 
graphs immediately following it, demonstrates beyond question 
that this opinion, or at least these passages, could not have been 
written in 1802. The paragraph immediately preceding the one 
referring to Holmes v. Walton is as follows: 

“This (ie., the question of the power of the judiciary to declare 
laws unconstitutional) is a question which of late years has been 
considerably agitated in these United States. It has enlisted many 
champions on both sides. . . . We may fairly avail ourselves, there¬ 
fore, not only of the sentiments and decisions which have prevailed 
in our own state up'on the subject, but also of those which have 
prevailed in our sister states and in the United States.” 

And the two paragraphs immediately following the one refer¬ 
ring to Holmes v. Walton are as follows: 

“In later days, in the case of Taylor v. Reading, a certain act 
of the legislature, passed March, 1795, upon the petition of the 
defendants, declaring that in certain cases pa 3 Tiients made in con¬ 
tinental money should be credited as specie, was by this court held 
to be an ex post facto law, and as such unconstitutional, and in 
that case inoperative. 

“And with this decision before them, (for the act was made 
pending upon the suit,) and as I humbly conceive, fully acquiesc¬ 
ing therein as a matter of principle, the legislature afterwards, in 
January, 1797, passed another act for the relief of the said de¬ 
fendant, Reading, in another way. These two cases in New Jersey, 
determined upon full consideration, the former in the time of 
Chief Justice Brearley and the latter in the time of Chief Justice 
Kinsey, both afterwards brought into the notice, and acquiesced 
in, and, if I may say so, sanctioned by the legislature, would be 
sufficient to rule the question. But the force of these cases is 
greatly increased by the uniform course of decision in other states, 
particularly Virginia and Pennsylvania, and above all by reported 
decisions involving the same question in the Supreme Court of the 
United States of America.” 

To those who are familiar with the history of our subject it will 
be news that the question of the power of the Judiciary to declare 
laws unconstitutional had been “considerably agitated m the 
years preceding 1802. It is true that the question of the powers 
of the Federal Judiciary had been agitated for several yo^s prior 
to 1802, particularly in connection with the Alien and feedition 
laws, but the powers of the state judiciaries were certainly not the 
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subject of any agitation, and even as far as the Federal Judiciary 
IS concerned, the subject of the power of the courts to declare laws 
unconstitutional was not part of the agitation—for the simple 
reason that the Federal courts had never up to Marbury v, Madison 
declared any law unconstitutional, nor formally even asserted the 
power to do so. There were, it is true, occasional discussions on 
the subject; for instance, such as the one between Justices Chase 
and Iredell in Colder v. Bull. But the general public was hardly 
aware of these discussions, and there certainly was no agitation 
on the subject which ‘‘has enlisted many champions on both sides.” 
Ihe &st paragraph just above quoted could, therefore, hardly 
have been written in 1802. And this may be said, with even greater 
emphasis, of the last sentence quoted above. How, it may well 
be asked, could anyone writing in 1802 speak of “the uniform 
course of decisions in other states” upholding the power of the 
Judiciary to declare laws unconstitutional? And how could any¬ 
one writing in 1802 say that the power was supported “above all 
by the reported decisions in the Supreme Court of the United 
States of Arnerica”? It should be remembered that we are speak¬ 
ing of a period ante-dating Marbury v. Madison —that is to say, 
of a period before the first decision on the subject in the United 
States Supreme Court. There can, therefore, be no question of 
the fact that this opinion was not written in 1802, when the case 
IS supposed to have been decided. And for the reasons already 
stated it IS apparent that this opinion was composed very shortly 
before its publication in 1828. In 1828 it could be truthfully said 
that the question of the power of the Judiciary to declare laws 
unconstitutional had been of late years “considerably agitated in 
these^Umted States,” and that the subject had during those “late 
years enlisted many champions on both sides.” And in 1828 
it could be said, with but a little stretch of the imagination, that 
the power was supported by decisions in some states, and in the 
Supreme Court of the United States, although even then it could 
hardly be truthfully said that the force of the two cases sup¬ 
posed to have been decided in New Jersey was “greatly increased 
? uniform course of decision in other states, particularly 
Virginia and Pennsylvania, and above all, by reported decisions 

Court of the United States of America.” 

This brings us to another question in connection with this 
opinion the question of the care with which the writer of this 
opinion, whoever he was, handled his facts. Anyone familiar with 
the^ subject knows that there was no such “uniform course of 
decision in states other than New Jersey, as is suggested in the 
passage ^oted above. ^ It may also be added that in so far as the 
state of Pennsylvania is concerned, which is particularly referred 
to in this passage, there was not a single decision upholding the 
power until after the publication of the report under consideration, 
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although the power had been asserted by way of dictum by the 
majority of the Supreme Court in 1825. But even more interesting 
is his reference to adjudications in New Jersey, since it is this 
reference which is, so far, our sole authority for the assertion that 
this point had been decided in Holmes v, Walton. In this connec¬ 
tion the reference to the case of Taylor v. Reading is of the greatest 
importance. 

According to Judge Kirkpatrick, (assuming that he wrote the 
opinion referred to herein) there were two cases in New Jersey in 
which laws were declared unconstitutional prior to State v. Park- 
hurst: One of them was Holmes v. Walton, and the other Taylor v. 
Reading, the latter decided somewhere between March, 1795, and 
January, 1797. Now it so happens that we have fairly full reports 
of the cases decided in New Jersey since the adoption of the United 
States Constitution in 1789.^ But one searches in vain for a report 


*It is important to note in this connection that we have a series of New Jer¬ 
sey reports purporting to be based on official documents, covering practically the 
entke period since 1789, although none seem to liave appeared contemporaneously 
until 1806. The first of these volumes, edited by Richard S. Coxe, known as 1 
Coxe, and also as 1 N. J. L., seems to have been published in 1816, and contains 
cases decided in the Supreme Court from April term 1790 to November term 1795; 
and as an appendix certain cases decided in the Supreme Court commencing with 
April term of 1789, together with some nisi prins during the same period. The sec¬ 
ond volume of these reports, edited by William S. Pennington (one of the judges 
of the Supreme Court) contains reports of cases in the Supreme Court from Febru¬ 
ary term 1805 to February, 1808 (kno^vn as 1 Pennington and also as 2 N. J. L.). 
The third volume, edited by the same reporter, and known as 2 Pennington and 
also as 3 N, J. L., contains reports of cases in the Supreme Court from May term 
1^808 to September term 1813. The fourth volume was edited by Samuel L. 
Southard, who seems to have been the first official reporter acting under a coni- 
mission from the state. His first volume (known as 1 Southard and also as 4 N. J. 
L.) contains decisions of the Supreme Court from Fcbruaiy terra 1818 to Novem¬ 
ber term 1818, which seem to have been reported by him in pursuance to his com- 
mi^on of official reporter, and in addition thereto a section designated as Ad¬ 
ditional Cases” covering decisions of the Supreme Court from February term 1816 
to September term 1817, which he says in a note were cases “determined sub^quent 
to the publication of the last state reports,” and evidently designed to fill the 
pap between the reports contained in 2 Pennington and the cases 
Southard under his official appointment, which occurred on Febniary 13, pi8. the 
next volume in the series, kno\vn as 2 Southard and also as 5 N. J. L., contains c^es 
decided in the Supreme Court from the February terra of 1819 Jl' 

The sixth volume in the series W'as edited by our friend Mr. Bfalsted (William 
Halsted, Jr.), who seems to have succeeded Mr. Southard as official repo^r. i 
covers cases decided in the Supreme (jourt from November term, 1821, to JNovem- 
ber term, 1822, and in addition thereto a series of cases supposed to have been de- 
temmed from April term, 1796, to September term, 1799. The seventh volume in 
this series, known as 2 Halstead and also as 7 N. J. L., covers cases decided m the 
Supreme Court from November term, 1822, to May term, 1824; and m addition 

a separate section containing decisions of the same court from 

May term, 1804. This part of the volume is entitled, “Cases decided in the time 

of Chief Justice Kinsey.^ and has the following note by the reporter: 

, „ “The reporter is indebted to the politeness of Richard S. Coxe, Esq., for the 
following reports of cases decided in the time of C]hief Justice . imnwn 

T^e eighth volume in this series, which was edited by the aime , 

M 3 Halsted and also as 8 N. J. L., contains cases in the Supreme 

September, 1824, to November term, 1826. The next volume in the 

as 4 Halsted anS also as 9 N. J. L. is the volume in which State 

reported. It contains reports of cases from February term, 1827, to Feb ry $ 
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of this case of Taylor v. Reading, which must have been a great 
case if Mr. Chief Justice Kirkpatrick’s report of it be true—that is 
to say, if it had actually declared an act of the Legislature uncon¬ 
stitutional. Such cases are considered a matter of importance even 
in our own day, when the declaration of laws unconstitutional is 
a matter of almost daily occurrence. It certainly must have been 
a matter of tremendous hnportance in 1795. Yet no such case is 
reported in the various collections of reports, and no searchers 
after precedents have ever been able to discover any record of such 
a case. We must therefore assume that there was no such deci¬ 
sion, and that the author of this opinion took some vague rumor 
for an authenticated fact. And if that could have happened with 
reference to a case supposed to have been decided in 1795 or 1796, 
we may be pardoned if we consider the report in 4 Halsted worth¬ 
less as evidence with reference to a case supposed to have occurred 
in 1780.'= 

We may now turn to Mr. Austin Scott’s article, our only 
other source of information with respect to Holmes v. Walton. In 
general, Mr. Scott’s article substantiates the story outlined in the 
opinion attributed to Chief Justice Kirkpatrick, to the effect that 
in this case an act of the New Jersey Legislature providing for a 
trial by a jury of six in certain cases was declared unconstitutional. 
But Prof. Scott fills in the bare outline indicated in the opinion 
printed in 4 Halsted by giving certain details, which he claims are 
based upon an examination of the docket of the New Jersey Su¬ 
preme Court, certain manuscript records of the case still preserved 
in the archives of that court, and certain statutes passed during the 

period here under consideration. The full story, as he tells it, is 
as follows: 


1828, and, as an appendix, the case of Stale v. Parkhurst. It will thus be seen that 
there Practically complete series of reports of at least the more important cases 
Irom 1789. It will also be noted that Mr. Halsted reported in his first two vol¬ 
umes all the old cases which he considered of importance, in so far aa they had 
not already been reported in 1 Coxe. 

e rr we have said above with reference to the doubt cast upon the existence 

of i aylor v. Reading by the fact that it is not included in any of the collections 
e 1 with equal force to State v. Parkhurst it- 

u * 1 . presumably contains all the cases occurring between 1799 and i804, 

which Mr. Coxe had collected and which Mr. Halsted considered important enough 
publication. It is also a fact worthy of note in this connection that Mr. 
Chief Justice lurkpatrick remamed Chief Justice until October 29, 1824, so that Mr. 
Halsted was official reporter for a period of about three years during Mr. Kirk¬ 
patricks mcumbency of the Chief Justiceship. During that period Mr. Halsted 
had shown his interest in old cases by publishing a series of old reports covering a 
period from 1796 to 1804, but for some unaccountable reason Chief Justice I^k- 
patrick failed to commumcate to him his opinion in State v. Parkhurst. This cir¬ 
cumstance IS accentuated by the fact that, notwithstanding Mr. Halsted's evident 
mterest in old cases and his close association with Mr. Chief Justice Kirkpatrick, 
this opimon was not commumcated by the Chief Justice to Mr. Halsted for the 
tw^year penod mte^enmg between the last of the old cases reported by Mr. Hal- 
Sled in his volume 2 and his volume 4, which appeared in 1828, leaving volume 3 
to appear m the meantime without any old cases^ 
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“On October 8, 1778, the New Jersey legislature passed an act 
designed to prevent commercial intercourse with the British forces 
who were then encamped on Staten Island, adjacent to New Jersey. 
This Act was the first of a series known as 'seizure laws,’ and made 
it lawful Tor any person or persons whomsoever to seize and se¬ 
cure provisions, goods, wares or merchandize, attempted to be car¬ 
ried or conveyed, into or brought from within, the lines or encamp¬ 
ments, or any place in the possession of the subjects or territories 
of the king of Great Britain.’ ” 

Under these laws, any person who suspected that another per¬ 
son was carrying goods into or from the British lines could seize 
the same, bring them before a Justice of the Peace, before whom 
the case was then heard, and if the goods were found to have been 
such contraband of war, they were forfeited to the seizer, or in 
certain proportions to the state and the seizer. All of these laws 
provided that either party might demand a jury trial. The one 
in question herein does not say specifically of how many persons 
the jury should consist, but it does contain the provision that upon 
the demand being made for a jury, “the same justice is hereby 
required to grant the same, and to proceed in all other respects as 
in the like case in the act entitled,” etc.,—the reference being to a 
law passed on February 11, 1775, bejore the Colony of New Jersey 
had declared its independence and become the State of New Jersey, 
commonly known as the Six Pound Act. The Six Pound Act pro¬ 
vided for a jury of six in certain cases. 

Elisha Walton, the defendant in Holmes v. Walton^ was a major 
of militia of the State of New Jersey, and some time during the 
summer of 1779 he seized certain goods in the possession of John 
Holmes and Solomon Ketcham, of the value of about twenty-seven 
thousand dollars, which he claimed they were carrying from the 
British lines. He brought them before a Justice of the Peace of 
Monmouth County, where a trial was had before a jury of six, and 
the goods adjudged to be contraband, and therefore declared for¬ 
feit in accordance with the provisions of the Seizure Law in ques¬ 
tion. Thereupon, Holmes and Ketcham sued out a writ of error 
from the Supreme Court against Walton, the case thus acquiring 
the title of Holmes and ano. v. Walton, under which it has become 
famous. The case was argued in the Supreme Court in November, 
1779, and decided in September, 1780,—the decision ^ 
versal of the judgment obtained from the Justice of the Peace. 

Afterwards a new trial was directed. ^ i * 

According to our historians, the point raised by the plaintms in 
eiTor was that the seizure law of October 8, 1778, was uncon¬ 
stitutional because it provided for a jury of six, instead of a 
of twelve; and the reversal was upon the constitutional groun . 
Subsequently, the seizure law was amended by the Legislature so 
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as to provide for a jury of twelve. “This, then,” Mr. Chief Justice 
Kirkpatrick is reported to have said in State v, Parkhurst, “is not 
only a constitutional decision, but a decision recognized and ac¬ 
quiesced in by the legislative body of the state.” And Mr. Austin 
Scott not only fully agrees, but adds certain embellishments of his 
own, the sum and substance of which is that the course of legis¬ 
lation shows a struggle^ between the Legislature and the courts, 
which ended in the Legislature's finally surrendering uncondition¬ 
ally to the courts and providing unqualifiedly for a jury of twelve, 
whenever a jury is demanded. This final act of surrender, accord¬ 
ing to Mr. Scott, took place on December 22, 1780, when the Leg¬ 
islature of New Jersey passed a law requiring the Justice of the 
Peace to grant a jury of twelve in such cases. Previously, and 
between the time when the case was argued in the Supreme Court 

decision by the court, to wit, on Christmas Day, 

1779, the Legislature passed an act authorizing the Justice of the 
Peace to call a jury of twelve. This, says Mr. Scott, was done be¬ 
muse of the constitutional point raised in the argument of the 
Holmes case, and in order to placate the court and prevent an ad¬ 
verse decision. But,—-as is usual in the stories of this heroic age,— 
the court was firm, with the inevitable result of an unconditional 

surrender by the Legislature, as witness the Act of December 22, 

1780. 

In order that the reader may be able to judge how much of all 
or this assertion is justified, it will be necessary to look into the 
Constitution of the State of New Jersey, adopted on July 2, 1776; 
the actual argurnent in the case of Holmes v. Walton; and the 
course of legislation referred to by Mr, Scott, as well as some legis¬ 
lation not referred to by him. But before we proceed to this ex- 
ammation, some further observations should be made upon the 
condition of the “record” in the case of Holmes v. Walton in the 

Supreme Court of New Jersey. Referring to this record, Prof. 
Scott says: 

Per^stent search has failed to discover the opinion of Chief 
Justice Brearley delivered in this case. It was probably an oral 
opinion and never written. Happily, however, there exists un¬ 
controvertible proof of its import.” 

must be observed in connection with this statement: 

TV? there is not the slightest vestige of evidence that 

Mr. ^lef Justice Brearley ever delivered an opinion in this case. 
Ihe Court before whom this case was heard consisted of three 
judges, of whom Mr. Chief Justice Brearley was one, and there is 
not the shghtest indication an 3 rwhere as to which of the judges, 
if any, ever delivered an opinion. The fastening of an opinion in 
this case on Chief Justice Brearley is just one of those little details 
w ich are sometimes added by this class of historians in order “to 
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give verisimilitude to a bald and unconvincing narrative.” This, 
however, is of no particular importance. But the question of the 
existence, and particularly of the import, of such an opinion is 
quite another matter. As to this, it is important to note that this 
is not a case where the papers have been lost. On the contrary, 
the files of the Supreme Court of New Jersey contain two packages 
of papers in connection with this case,—one of them quite a volu¬ 
minous one,—containing all sorts of unimportant matter, such as 
depositions, etc., hut no opinion. Nor is there any indication any¬ 
where, either among these papers or in the docket of the Supreme 
Court, which has also been preserved, indicating that an opinion 
was ever written. To anyone really interested in discovering the 
truth of the matter, this alone should be sufficient proof that there 
was no such opinion. It should be remembered that if the claims 
advanced on behalf of Holmes v, Walton be true it was the first 
instance of a declaration of an act of legislation unconstitutional 
by a state court in this country. Clearly, therefore, no court would 
have made such a decision without writing an opinion; and no 
opinion of this kind, if written, could have been lost, when all the 
papers in the case, including a lot of unimportant trash, have been 
carefully preserved, for nearly one hundred and fifty years. 

But if no such opinion was given, either orally or in writing, 
why was the case reversed? Our answer is that the decision was 
not at all on constitutional grounds, and was not considered impor¬ 
tant enough for any opinion to be written thereon. And we shall 
put forward the bold claim that the examination which we are 
about to make conclusively proves that the decision could not have 
been on constitutional grounds. So that this is not merely a case 
in which there is no proof for the assertion of a constitutional 
decision, but of a complete demonstration that there was no con¬ 
stitutional decision. 

We have already stated that the law of October 8, 1778, did not 
a jury of six, but simply that upon the demand of a 
jury the Justice was required to grant the same, and “to proceed in 
all other respects as in the like case” provided in the Six Pound 
Act. The State Constitution of July 2, 1776, provided that all 
laws “lately published by Mr. Allinson” and all others not “in¬ 
compatible” with the Constitution should be continued in force." 

The Six Pound Act hereinbefore referred to was one of the laws 
contained “in the edition lately published by Mr. Allinson.”^ It was 
thus continued in force by Article XXI of the Constitution, but 
only in so far as it was not “repugnant to the rights and privileges 
contained in this Charter,” of which rights trial by jury was a 
fundamental one. It is the theory of Mr. Chief Justice Kirk- 

interested to pursue this inquiry further will find a 8^^' 

A Jl- the pertinent provisions of the New Jersey Constitution in a footno 

he article in 8t. John’s Law Review. 
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Patrick, as reported in 4 Halsted, and of Mr. Austin Scott and 
all the others who point to Holmes v. Walton as a "precedent,” 
that this provision in the Constitution of New Jersey for trial by 
jury guaranteed a jury of twelve. And their assertion is that the 
point raised by counsel for Holmes and Ketcham was that the act 
of October 8, 1778, was unconstitutional in that it provided for a 
jury of six only. As a matter of fact, the latter assertion is utterly 
unfounded, and would in fact have been incorrect if made. For as 
we have already pointed out, the seizure law of October 8, 1778, 
did not provide for a jury of six, but only for a jury, and that the 
justice was to "proceed in all other respects” than those specifically 
provided for in the Seizure Law in accordance with the Six Pound 
Act of February H, 1775. If, therefore, the contention were true 
that the constitutional provision for trial by jury meant trial by a 
jury of twelve, then clearly the provision for a jury contained in the 
Act of October 8, 1778, which was in the identical language, must 
have meant trial by a jury of twelve, and any court would have 
so construed it even if the provision for a jury had not been fol¬ 
lowed by the phrase "in all other respects,” clearly excluding the 
question of jury from the purview of the Six Pound Act. If "a 
jup?^” meant a jury of twelve in the Constitution, it meant the same 
thing in the Seizure Law. Also, the Six Pound Act was only pre¬ 
served by the Constitution in so far as it was not repugnant to 
the Constitution. If, therefore, a jury of six was considered repug¬ 
nant to the constitutional provision in question, the Six Pound Act 
of February 11, 1775, stood clearly repealed to that extent. The 
provision of the seizure law of October 8,1778, for a jury must have 

meant a jury-such as is provided by the Constitution, and nothing 
else. 

This was, in fact, the argument made by counsel for Holmes and 
Ketcham, in so far as the argument can be gathered from the Bill 
of Exceptions filed by them. 

This brings us down to another interesting phase of the case 
—not as it actually occurred, .but as it appears in retrospect to the 
eye of the beholder of "precedents.” ^yone reading the now 
current literature of the subject would imagine not only that the 
constitutional question was squarely raised, but also that it was the 
only question raised, so that a reversal would necessarily imply a 
sustaining of the constitutional objection. As a matter of fact, the 
so-called "constitutional” point was one of eight points noted in 
the Bill of Exceptions, being the seventh in order, and jollowing 
a point to the effect that "the said Elisha Walton did at his own 
expense, and without the consent of said John and Solomon, treat 
with strong liquors the jury sworn to try this cause after they were 
impanelled and appeared, and before they gave their verdict in the 
said cause.^^ This in itself is suflicient to indicate the importance 
attached to this alleged constitutional point by the counsel who 
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made it. But of even greater interest is the wording of the so- 
called constitutional point itself. It is worded as follows: 

‘^Because the jury sworn and who tried the above cause, and on 
whose verdict judgment was entered, consisted of six men only, 
when by the laws of the land it should have consisted of twelve 
men.” 

It will be noticed that no reference whatever is made here to 
any constitution, but merely to the laws of the land. Evidently 
the point counsel intended to raise was that the law of October 
8,1778, itself provided for a jury of twelve. Which was undoubt¬ 
edly a correct interpretation of the act, assuming that the Con¬ 
stitutional provision for trial by jury meant by a jury of twelve. 
It is true that subsequently counsel for the plaintiffs in error, evi¬ 
dently as an after-thought, filed “Additional Reasons” for the 
reversal of the judgment—the “Reasons” being the substitute 
for our Bill of Exceptions—and in these additional reasons the 
constitution is referred to. These Additional Reasons are as fol¬ 
lows: 

“For that the said Justice had not Jurisdiction of the said cause 
or plaint but the same was coram non judice. 

“For that the Jury who tried the said plaint before the said 
Justice consisted of six men only contrary to law. 

“For that the Jury who tried the said plaint before the said 
Justice consisted of six men only contrary to the Constitution of 
New Jersey. 

*Tor that the proceedings and trial in the said plaint in the 
court below, and the judgment thereon given were had and given 
contrary to the Constitution, practices and laws of the land.” 

Two things are to be noted about these “Additional Reasons”: 
In the first place, there is still a separate reason, that the jury of 
six is not according to “law,” as distinct from the point that it is 
not according to the Constitution, and this point is put foremost. 
Secondly, that even in this document there is no reference to any 
unconstitutionality of any law, but merely that the jury before 
which the defendants were actually tried was not in accordance with 
the Constitution. The meaning of this document, particularly 
when taken in connection with the original “Reasons,” is 
evidpt: Counsel for Holmes and Ketcham were, in so far as this 
particular question of the jury of six is concerned, making 
first and principally, that under the law of October 8, ^ 

were entitled to a trial by a jury of twelve men; and then, that 
even if the law of October 8, 1778, does not specifically provide lor 
It, the Constitution does. The point, however, was never raisea, 
clearly was never intended to be raised, that the law of C . 

1778, was unconstitutional—the argument of counsel for plaintms 
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in error clearly being that if the law of October 8, 1778, does not 
expressly provide for a jury of twelve by merely saying “a jury,” 
then it is silent on the subject, and the constitutional provision 
comes into play by guaranteeing “a jury,” which means a jury 
of twelve according to the “practice and laws of the land ” 

So much for the argument: Now as to the decision. There 
being no opinion, it is of course impossible to say on what grounds 
the reversal was had. It might just as well have been because 
of the strong liquor with which Major Walton plied the jury, or on 
any one of the other six grounds enumerated in the original “Rea¬ 
sons.” One thing is certain, however, and that is that the reversal 
was not on the seventh ground mentioned in the original “Rea¬ 
sons” and enlarged upon in the “Additional Reasons,” f.e., that the 
reversal was not on constitutional grounds. We have already men¬ 
tioned the absence of any opinion, which, we believe, is in itself 
sufficient proof of the fact that this was not an important con¬ 
stitutional decision. It is easy to understand why no opinion 

written when a judgment is reversed because the plain¬ 
tiff plied the jury with strong liquor, or because of insufficiency 
of evidence, which was among the other points mentioned in the 
Reasons ’; but it is utterly inexplicable if the reversal were on con¬ 
stitutional grounds. But there is more than this negative proof. 
The subsequent course of legislation in the State of New Jersey to 
which Mr. Scott points with so much assurance as bearing out his 
theory, in fact completely demolishes it, and proves to a mathe¬ 
matical certainty that this was not a constitutional case. 

As already suggested, in order to get the real import of this 
course of legislation, more than what Mr. Scott mentions in his 
article must be considered. We shall begin, however, with what 
Mr. Scott himself refers to. The first piece of legislation which 
Mr. Scott considers in this connection is the Act passed on Christ¬ 
mas Day, 1779, which authorized the Justice of the Peace to sum¬ 
mon a jury of twelve. The preamble to this Act specifically says 
that the change, empowering the Justice to call a jury of twelve, 
was due to the fact that “Causes of Considerable Value may, by 
Virtue of this or the before cited Acts, be prosecuted before a Justice 
of the Peace, wherein it may be prudent to have the judgment of a 
greater Number than six jurors.” Mr. Scott in effect says that this 
statement by the New Jersey Legislature was a subterfuge. That 
the real reason why the Justice was empowered to call a jury of 
twelve was not because it might, in the opinion of the Legislature, 
be prudent to do so in some of the cases, because of the size of the 
amount involved; but that the real reason was the argument made 
the previous November in the Supreme Court by counsel for 
Holmes and Ketcham. We know of no reason to suspect the Leg¬ 
islature of New Jersey of dissimulation in this matter, and the 
subsequent course of New Jersey legislation on this subject proves 
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to our mind, at least, that the Legislature meant exactly what it 
said. 

The next enactment of the New Jersey Legislature in this con¬ 
nection is the Act of December 22, 1780, already referred to— 
which in Mr. Scott's opinion marked the unconditional surrender 
by the Legislature to the courts. We shall discuss this question of 
“surrender” further on. For the present, we desire to note that 
the difference between the two acts in so far as the jury is con¬ 
cerned is only the logical outgrowth of the Act of December 25, 
1779. That act, as we have seen, empowered the Justice to sum¬ 
mon a jury of twelve, because the magnitude of the amounts in¬ 
volved in these cases sometimes made it prudent to have trial by 
a jury of more than six. But if that be so, it is only fair and just 
that the question of the size of the jury should not be left to the 
discretion of the Justice of the Peace, but should be a matter of 
right to the party litigants themselves, whose interests were at 
stake. Hence the provision of the latter enactment requiring the 
Justice of the Peace to summon a jury of twelve whenever either 
of the parties demanded such a jury. Indeed, there is some doubt 
as to whether the second Act was intended to be a change of the 
law of December 25, 1779, and not an explanation of the same. 

The Act of December 22, 1780—which was in the nature of a 
supplemental act to the original seizure law—was followed by a 
more comprehensive enactment in the nature of a substitute for 
all preceding seizure laws, passed on June 24, 1782. *The pream¬ 
ble to this act reads as follows: 

^TVhereas sundry Acts have been passed at different Periods 
since the Commencement of the present War with Great Britain, 
for preventing the Subjects of this State from trading with the 
Enemy, and from going into or coming out of their Lines without 
lawful Permissions or Passports; and as several of those Laws have 
been at different Times in Part repealed and altered in such Man¬ 
ner as to render them difficult in some instances to be clearly 
understood; for Remedy whereof, etc.” 

Then follow various enactments, including a provision that 
. ^^er a jury is demanded, a jury of twelve shall be summoned, 
irrespective of whether or not the demand was for a jury of twelve, 
and also creating special tribunals consisting of three Justices in¬ 
stead of one, before whom such cases were to be tried when no jury 
was demanded by either side. 

In order that we may understand the bearing of this last men¬ 
tioned enactment on this question of a six or twelve man jury? it 
must be borne in mind that there is no claim that the Act oi 
December 22, 1780, was not sufficient to meet the so-called con¬ 
stitutional requirements. On the contrary, Mr. Austin Scott points 
to that enactment as the final surrender by the Legislature to the 
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courts. He therefore fails altogether to refer to the act of June 
24, 1782—as if the Act of December 22, 1780, were the end of the 
development of the law of the subject. But it certainly was not. 
And the omission to refer to the Act of June 24, 1782, was entirely 
unjustified. For this last enactment throws light upon the two 
preceding ones, in that it shows that the Legislature was doing 
exactly what it professed to do, namely, trying to evolve a proper 
body of laws, both substantive as well as procedural, concerning 
trading with the enemy, quite irrespective of any decisions by 
courts, or imaginary constitutional questions. It also shows that 
the original acts had been drawn carelessly, and that their admin¬ 
istration raised various questions as to their meaning, questions 
that had nothing to do with constitutional problems, but very much 
so with the administration of justice. 

^ But the Holmes case, and the so-called constitutional ques¬ 
tion raised thereby, cannot be finally disposed of by a mere 
consideration of the seizure laws, even if we include the Act of 
June 24, 1782. The final answer to its pretensions is given by an 
examination not of the seizure laws, but of the general laws with 
respect to jury trials then prevailing in the state of New Jersey— 

a matter which Prof. Scott, for some unaccountable reason, failed 
entirely to consider. 

Our point of departure must be the so-called Six Pound Act 
of February H 1775, which was itself a re-enactment of a similar 
earlier law. The substance of this law was: That cases involving 
property up to six pounds in value (except certain cases specifically 
excepted from the operation of the act) were to be tried before a 
Justice of the Peace, and that each party to the suit was to have 
the r^ght to demand a jury trial, in which event the case was to 
be tried by a jury of six men. This act further provided that where 

demanded by the plaintiff, and his recovery was for forty 
shillings or less, he was to pay the costs of the suit, thus prac¬ 
tically mposmg a penalty on the demand for a jury trial in small 
cases. Such was the law at the time of the enactment of the first 
seizure kw, on October 8, 1778, and such it continued to be until 
June, 1782. It se^s that in June, 1782, a general revision of the 
laws took place. We have already seen that on June 24, 1782, a 
comprehensive seizure law was enacted to take the place of the 
seizure laws which had been passed previously, and to bring order 
out of the chaos which existed in connection with the administra¬ 
tion 01 those laws owing to the careless manner in which the original 
law and wious amendments and supplements thereto had been 
araited, But before the enactment of this new Seizure Law, and 
on June 5,1782, the Legislature also enacted a new Six Pound Act- 
now become a. Twelve Pound Act. This Act was a comprehen¬ 
sive re^sion of the Six Pound Act of February 11, 1775, the prin¬ 
cipal change bemg an enlargement of the jurisdiction of the in- 
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ferior courts from six to twelve pounds. Following were the im¬ 
portant provisions of the Twelve Pound Act of June 5, 1782: 

1. The jurisdiction of the Justices’ courts was enlarged from six 
pounds to twelve pounds—the Justices being empowered 
generally to proceed in all respects in accordance with the 
provisions of the old Six Pound Act except as specifically 
modified by this Act. 

2. When a jury shall be demanded in any suit brought before 
a Justice of the Peace in consequence of the Directions of 
this Act for any Sum exceeding six Pounds, such jury shall 
consist of twelve Men. 

3. Where the Plaintiff in any case shall sue or prosecute before 
a Justice of the Peace for any sum above six pounds and 
shall demand a Jury of twelve Men, and the verdict be in 
favor of the said Plaintiff for a sum above forty shillings and 
not exceeding six pounds, the costs of the Jury shall be paid 
equally by the Plaintiff and the Defendant. 

Taking these provisions in connection with what we know of 
the Six Pound Act which it replaced, we have the following situa¬ 
tion: (1) Under the provisions of this act the six-man jury vkls 
continued in aU cases tried in these inferior courts, except where 
the amount involved was over six pounds; (2) Where the amount 
involved was over six pounds and a jury of twelve was demanded, 
and the recovery was over forty shillings but not exceeding six 
pounds, the plaintiff was punished by having to pay half the costs 
of the jury; (3) Where the amount sued for was over six pounds 
and a jury of twelve men demanded, and the recovery was for 
forty shillmgs or less, the plaintiff was punished to the extent of 
the entire costs of the jury. 

It will thus be seen that the six man jury was continued by 
the Act of June 5, 1782, notwithstanding the alleged decision of 
the Supreme Court in the Holmes case, holding such a jury uncon¬ 
stitutional. This raises the very interesting question: What was 
the law in New Jersey with respect to six-man juries in cases other 
than seizure laws, during all the time from the adoption of the 
Constitution on July 2, 1776, and until the passage of the Twelve 
Pound Act of June 5,1782? This is not only an interesting question 
in itself, but a question which the learned historians who wrote con¬ 
cerning Holmes v. Walton should have inquired into very care- 
My before they decided on the “import” of the alleged opmion ot 
^ief Justice Brearley, or on the meaning of the decision in the 
Holmes case. Clearly, if six-man juries became unconstitutional 
upon the adoption of the Constitution of July 2, 1776, all citi^ns 
Were entitled to twelve-man juries, and not only smugglers, hluw 
does it happen, then, that this question was never raised until 
Holmes v. Waltonf Furthermore, if it be true that that case 
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unconstitutional, and the Legis¬ 
lature recognized this decision and surrendered to the courts as 

Kirkpatrick and by Prof. Scott, 
by repealing that part of the seizure law of 1778 which provided 

Jury—how IS it that the Six Pound Act, which af- 

smugglers, remained unamended 
v WalS^ ^0^ the rendition of the decision in Holmes 

Po2 Apt 7, 1780, to June 5, 1782, when the Twelve 

mer^t'tfAT enacted? And finally—Aoin is it that the last- 
m conhnued the su-man jury in the face of Holmes 

Ho^ps simple: The supposed constitutional decision in 

caused fir’ot K ^ figment of an over-heated imagination 
caused, first, by party passion, and then by mistaken “patriotic” 

the tif K* ® interesting story as yet. For 

Holmpsl wholly mythical character of the great case of 

adiiidirated 1 ^ reports of authentic cases 

S ^Zdflf an examination of 

disf'Io'^p*; flip L reports of which have reached us, clearly 

stitution nf fK six-man jury has been a permanent in¬ 
colonial titYiP ^ system of New Jersey continuously from 

1844 nnd^f adoption of the Constitution of 

its constitutionMity.^ 

tionit must be remembered that the Constitu- 
adfntion If ^®™ained continuously in force in New Jersey until the 
wnof^o/.! Constitution of 1844, and that if a six-man jury 

constitiiUriu ,^”constitutional in 1780 it must have continued un- 

Bift thfieffii^^ Constitution of 1844 was adopted, 

of New TeSe * actual cases adjudicated by the Supreme Court 
Dorts <!hnw tvi’ 1* poiiccted m what is now the oflScial series of re- 
of T s«-m.an juries were a part of the legal machln- 
ery of New Jersey during all of that period. 

i<! thflfnf*^p which this question was involved 

s th^ of Falkenburgh v. Cramer, decided in 1790, and reported 

Twelve Pe A \ was a case decided under the 

thT™ w above referred to. The demand in 

tois case was for £11 19s. nd. A venire was issued for twelve 

h?ii An?, the provisions of the Twelve Pound Act, 

thpir appeared, whereupon the parties consented to try 

for thp ^ The trial resulted in a verdict 

Thp judgment was entered accordingly. 

Ponnrl A?f On the ground that the Twelve 

whprp +?io ^P^^^hcally provided for a jury of twelve men 

the defendant being that consent of the parties was of no avail 
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to make a trial by a six-man jury permissible, in face of the ex¬ 
press provision of the statute. The Supreme Court upheld that 
contention, and reversed the judgment in a per curiam opinion 
reading as follows: 

“Per Curiam Reverse the judgment. The consent of parties 
cannot avail against the express words of the act of the Legisla¬ 
ture!* 

The next case involving this question was Parker v. Munday, 
decided in 1791 and reported in 1 N. J. L. page 70. This case again 
involved a trial before a jury of six hy consent of the parties in a 
matter involving more than six pounds. Again the defendant 
appealed, claiming that the consent does not permit the use of 
such a jury, pd again the Supreme Court upheld that conten¬ 
tion. The opinion in this case reads: 

'Ter Curiam: By the Act of Assembly of June 5, 1782, a 
deinpd above £6 is to be tried by a jury of twelve men. This pro¬ 
ceeding is therefore contrary to the express provision of the law, 
and consent cannot cure the want of jurisdiction or supersede the 
express words of the Act of Assembly, Reverse the judgment.’* 

Here we have as authoritive a statement by the New Jersey 
oupreme Court itself as could possibly be desired, that the only 
reason a six-man jury was improper in cases above £6 in 1791 
was the Act of Assembly of 1782. That under that Act a jury of 
^^n is still proper in cases involving less than £6. And that 
had that Act so provided, a jury of six would have been constitu- 
tiorml no matter what the amount. 

. ^6xt case involving this subject of which we have a record 
^Ashcroft V. Clark, decided in 1819 and reported 5 N. J. L. 577. 
Rere the^ opinion of the Court was written by Mr. Chief Justice 
■Kirkpatrick, whose alleged dissenting opinion in the apocryphal 
case of State v. Parkhurst gave the Holmes case its first start on 
tne road to fame. After giving a long list of reasons why the 
judgment for the plaintiff in the case here under consideration 
should be reversed, the Chief Justice adds: 

. , Besides aU this, the demand is for fifty dollars, and the trial 
IS by a jury of six men. For all these causes, let the judgment be 

reversed.” 

. J be observed that the only reason a jury of six was con¬ 

sidered improper in this case was that the demand was for fifty 
which was evidently not in accordance with the statute. 

R should be noted here that at some time between the decision in 

s-ud Ashcroft v. Clark the Twelve Pound Act 
ad bep amended by the Legislature so as to make sixteen dollars 

,he point of division between a six-man jury and a twelve-man 
jury. 

This appears from the next case to be considered here —Jones 
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V. Oliver, decided in 1823 and reported 7 N. J. L. 123. It should 
be mentioned here that this case, too, was decided under Judge 
Kirkpatrick’s Chief Justiceship. In this case the summons was 
issued for forty-five dollars. On the return day the plaintiff filed 
a demand for six dollars. The defendant counter-claimed for 
thirty-three dollars. The plaintiff then demanded a jury. The 
case was tried before a jury of twelve. The jury gave a verdict 
for the plaintiff for six dollars, for which amount judgment was 
entered in his favor. Thereupon, the defendant appealed, on the 
ground that a trial by a jury of twelve was improper, since the 
recovery was^ only for six dollars, and the statute provided that 
cases under sixteen dollars should be tried before a jury of six men 
only. There was no opinion written by the court in this case, 
but the arguments of counsel are illuminating. The argument 
of counsel for the defendant is given in the official report as fol¬ 
lows: 

Halsey, now moved to reverse the judgment; because the 
trial was had before a jury of twelve men instead of six, and cited 
the nineteenth section of the small causes act, (Rev. Laws 634) 
and the supplement thereto, (sec. 4, p. 772) which enact, That 
in every action which shall be brought before any Justice of the 
Peace by virtue of this act, it shall and may be lawful for either 
of the parties, after the defendant has appeared, or put in his 
plea to such an action, and before the said Justice has proceeded 
to inquire into the merits of the cause, to demand a trial by 
jury, which the said Justice is required to grant: and thereupon a 
venire shall be issued to summon a jury of six men, and no more, 
if the debt or demand do not exceed the sum of sixteen dollars, 
or a jury of twelve men, and not less, if the debt or demand ex¬ 
ceed the sum or value of skteen dollars.' ” 

Vroom, for the plaintiff, did not even attempt to argue that 
under the New Jersey Constitution all cases ought to be tried 
before juries of twelve, and merely contented himself with the 
argument that the true meaning of the statute is that if either 

more than sixteen dollars the case should be 
tried before a jury of twelve men, and that, since in this case the 
defendants^ demand was for thirty-three dollars the case was 
properly tried before a jury of twelve. 

The plaintiff s contention as to the true meaning of the statute 
w^ upheld by the Supreme Court, And it is interesting to note in 
this^ connection that the court came to this conclusion only *^after 
takmg time to consider/^ In other words, the court were evidently 
at fimt ^pressed by the argument of the counsel for the defend¬ 
ant m this case that the case had to be tried before a jury of six 
only, and that a jury of twelve was improper, because the true 
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meaning of the Act of Assembly required a jury of six instead of 
a jury of twelve in such cases. 

All of which, of course, stamps as utterly absurd the contention 
that the Holmes case decided that under the New Jersey Con¬ 
stitution of 1776 a jury of six was unconstitutional. And even 
more so the contention that the Legislature acquiesced in this con¬ 
struction of the Constitution and repealed the offending provi¬ 
sion to the contrary in the Seizure Law of 1778. The true situ¬ 
ation as shown by the authentic records of courts and Legislature 
was exactly the reverse: In a series of enactments covering this 
entire period the Legislature steadily adhered to the six-man jury 
in certain cases, and the courts as steadily not only upheld, but} 
never even questioned the power of the Legislature to do so. Exit 
the great ^'precedent” Holmes v. Walton. 

And its passing involves also the passing of Taylor v. Reading 
and of State v. Parkhurst as constitutional decisions. It also 
raises the very interesting question: Is it at all possible that Chief 
Justice Kirkpatrick should have written the opinion attributed to 
him in 4 Halsted? 


The so-called “lost” Massachusetts “precedent” is in a some¬ 
what different category from Holmes v. Walton. For one thing, 
its certificate of naturalization is still under a cloud, even among 
historians whose “loyalty” to the Judicial Power is beyond sus¬ 
picion. One would not think so from the categorical language 
of the paragraph which we have quoted from the report of the 
Special Committee of the New York State Bar Association. But 
then, that Committee seems to have been composed of particularly 
uncritical people—notwithstanding the eminence at the Bar of 
some of its members. More critical students of the subject have 
been rather cold to this particular “precedent.” Even so zealous 
n precedent-seeker as Professor Haines voices serious doubts as to 
this particular case. In his The American Doctrine of Jumcml 
Supremacy, which appeared before the report of the learned Coim 
mittee of the New York State Bar Association, and with which 
work that Committee were undoubtedly familiar when they made 
their report, Professor Haines says on this subject: 

“On the basis of a thorough examination of the evidence it is 
claimed that no case can be found at this time in which the legis¬ 
lature on the suggestion of the Supreme Court repealed a sta - 
ute because of unconstitutionality. The absolute 
^ the legislature after the renunciation of allegiance to me Britis 
Crown makes it unlikely that such a decision would have Deen 
rendered relative to a law contrary to the state constitution. ^ 

This throws an interesting light on the mores of the histori¬ 
ographers of our subject. It is safe to say that in no other held oi 
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possible for a responsible committee 
'^osponsible professional association to make such an unquali- 

New YntlT R Committee of the 

in with respect to Brattle v. Hinckley 

wort ?; tv JH®* ^tiove quoted from Professor Haines’ 

Hainp.,’ Knit ‘^onoootion it should be remembered that Professor 

learned Np^ on the subject at the time the 

Committ^P Committee made their report, and that the 

of itTown whi independent investigation 

UDon thP^snnfp 1 ®°'' Committee relied 

in tL Harvard T p Goodell’s article 
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ere a period of political storm and stress, with the iudiciarv as 

br^ghr^rTh^tlfi'^"®’ 7'^ much like the period 1827-1828, which 
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_ e nistorical facts, with a view to ascertaining the truth but the 
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Committp^’s'X^^^+^v,^^^*^® appearance of the Special 

Dos^rp ^b^ft exactly years of calm and cora- 

our ch^rtZd 1 immediate danger threatening 

aminp Th ^ ^ institution We may therefore be now ready to ex- 

Hner rritilT' T Massachusetts “precedent’ with 

^To hn! r t Committee, 

to his nf A .^^^onge Bancroft, in an appendix 

extract from a bTrE^’^if Th tT' 

dated July 11, 1788, in which ^cJttog^ay^® 

. ^ ^Iso enclosed ... the manly nroceedine of a Vir¬ 
tue cansrili^^'^'f ’Without knowingVe particular merits of 
thus fulfil tlipi ^ tu ^PP^ud the integrity of judges who 

tai^^tiip t ^ themselTOs and their country, while they main- 

thp iinsnnftpd^^ the Constitution of Virginia and manifest 
Si Judiciary department. I hope you 

^at a ®*^‘^cally envious when I mention 

SisSop trespassed upon a barrier of the 

Constitution, the judges of the Supreme Court solemnly deter- 
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mined that the particular statute was unconstitutional. In the 
very next session there was a formal and unanimous repeal of the 
law, which, perhaps, was unnecessary.” 

It is a rather curious circumstance—not entirely devoid of 
significance—that our first source of information with reference 
to this “lost” case should be a writer who “ventures to applaud” 
“without knowing the particular merits of the cause.” Evidently 
Mr. Cutting was an early battler for the Lord—and so did not 
trouble about giving the particulars of the Massachusetts case any 
more than he cared about finding out the merits of the Virginia 
cause which he was applauding. As a result, we are still vainly 
searching for the case and its facts more than one hundred and 
forty years afterwards. Or rather, to be exact, we have been 
searching—for the search was given up nearly forty years ago upon 
the appearance of Mr. GoodelPs article in the Harvard Law Re¬ 
view. For Mr, Goodell conclusively proved that there was no 
such case—although he evidently thought it his “patriotic” duty 
to soften the blow by suggesting that there may have been a 
couple of other fellows.” 

Mr. A. C. Goodell, Jr., was the editor of the “Acts and Re¬ 
solves of the Province of Massachusetts Bay,” and a great authority 
on early Massachusetts history in its various legal aspects. It 
was therefore natural that when our judicial history became a 
matter of keen interest after the appearance of Mr. Meigs 
ticle with its collection of precedents, Mr. Goodell shemld be 
appealed to for assistance in the rediscovery of the Cutting 
case briefly referred to by Mr. Meigs. Mr. Goodell thereupon 
went over the ground carefully and thoroughly, and the results oi 
his exhaustive examination of the original records were stated by 
him in a long letter to a friend—really an article some four or five 
thousand words long—^published in the issue of the Harvard Law 
Review for February, 1894. 

The substance of Mr. Goodell^s article is to the effect that there 
was no case in the Massachusetts courts during the period, in ques¬ 
tion in which the courts declared any statute enacted by the 
Massachusetts Legislature void because of alleged repugnancy to 
the Massachusetts Constitution. Nor has he been able to discover 
any instance in which the Legislature of Massachusetts had re¬ 
pealed a statute at the direction or suggestion of the courts. Mr. 
Goodell goes even further and states his conviction to be that dur¬ 
ing the period in question the Legislature was recognized as su 
preme in Massachusetts, and that the setting aside of any 
void for “unconstitutionality” in our sense, was therefore, quite 
out of the question. In this connection Mr. Goodell says. 

“I had occasion to discuss this pre-constitutional 
of the judiciary in some remarks I made at the meeting y 
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tion, and pleaded, in bar, that the intestate, being an inhabitant 
of Boston, on the twentieth day of April, 1776, joined with the 
fleet and army of the King of Great Britain, then warring with 
the Colonies, and became an absentee and remained such ever 
after, until his death, within the dominions of, and subject of said 
King, and that, therefore, the court, in rendering judgment ought 
not to compute interest on the sum mentioned in the bond be¬ 
tween April 19, 1775 and January 20, 1783, in conformity to the 
Resolve of the Massachusetts Legislature of November 10, 1784, 
which had been revived and continued by the Resolve of February 
7, 1785, which provided that in suits brought by absentees judg¬ 
ment for all interest accruing between the aforesaid dates, that 
is, during the war, should be suspended until further action by 
the Legislature. The plaintiff demurred to this plea in bar, but 
judgment was awarded on the demurrer to the defendants. 

The plaintiff thereupon appealed from this judgment to tho. 
Supreme Court—the original action having been brought and the 
judgment rendered in the inferior Court of Common Pleas. In 
the Supreme Court the plaintiff waived his demurrer and pleaded, 
by way of replication, that William Brattle, plaintiff’s intestate, 
died at Halifax, October 16, 1776, '‘and that his estate descended 
and vested to Thomas Brattle, and to Katherine Wendell, his 
children and heirs, who, at the time of commencement of this 
action, were, and ever since have been, citizens of this Common¬ 
wealth, and not aliens nor absentees.” The defendants-appellees 
demurred, in turn, to this replication; and on the issue thus joined 
the following judgment was given by the Supreme Judicial Court: 

“And after a full hearing of said parties upon the said pleas, 
the Court are of opinion that Appellee’s plea is insufficient to 
bar the appellant of the interest during the war.” 

Such are the facts and judgment in this case. And now as to 
their legal implications. 

That this case had nothing to do with the Constitution of 
the State of Massachusetts is clear, and Mr. Goodell expressly so 
states. It therefore could have had nothing to do with any right, 
or claimed right, of the courts of Massachusetts to declare legis¬ 
lation unconstitutional on the ground that it is repugnant to the 
state constitution; and, as we have already seen, Mr. Goodell is 
firmly of the opinion that no such right existed or was clawed at 
the time. But Mr. Goodell is also satisfied that J. B. Cutting had 
this case and no other in mind. According to Mr. Goodell, Cutting 
could have had no other case in mind for the simple reason that 
no other case existed upon which such an implication could be 
fastened—the Brattle cases being the only ones even remotely 
resembling the case referred to by Cutting. And here is Mr. 
Goodell’s explanation as to how Cutting came to have made the 
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statement contained in his letter to Jefferson about the Brattle 
cases: During this period, says Mr. GoodeU, people sometimes 
referred to our obligations under the Treaty of Peace as the 
“constitution.” Ajid it is his opinion that the decision of the 
Supreme Court overruling the defendant’s demurrer to the plain¬ 
tiffs’ plea in replication was based upon the fact that the Resolves 
pleaded by the defendants were contrary to the provisions of the 
Treaty of Peace with Great Britain, under which the British 
creditors were not to be hindered in the collection of their just 
claims, which would include interest. 

Before considering the relevancy of all of this to the question 
of the Judicial Power, we should note here the following additional 
facts which bear on this topic, and which help identify Brattle v. 
Hinckley as the case which Cutting had in mind when writing to 
Jefferson: The Congress of the United States on March 21, 1787, 
adopted resolutions which declared, first, that the Legislatures of 
the_ several states cannot of right pass any acts for construing, 
limiting, or impeding the operation of any national treaty; second, 
that all such acts repugnant to any such treaty ought to be forth¬ 
with repealed; and thirdly, that it be recommended to the several 
states to make such repeal rather by describing and by reciting the 
objectionable Acts than by declaring their repeal in general terms. 
The passage of these resolutions was followed by the issue of a 
circular ktter to all the states, embodying the resolutions and 
fully declaring and explaining the principles involved. This letter 
was approved by a vote of Congress April 13, 1787; and on the 
thirtieth of April, 1787, the Legislature of Massachusetts passed 
an Act in the very words prescribed in the congressional resolu¬ 
tions.^ It is Mr. Goodell’s opinion that Cutting must have had 
in mind this act^ of the Massachusetts Legislature of April 30, 
1787, when he said in his letter to Jefferson that the Legislature 
repealed the Act which the courts had declared void. 

It will be noted that even if all of these surmises as to the re¬ 
lation of the Brattle case to the Peace Treaty, the “Resolves” of 
the Massachusetts Legislature pleaded by the defendants, and the 
act of the Massachusetts Legislature of April 30, 1787, be correct, 
the case still has absolutely nothing to do with the question of 
Judicial Power. For there is not the remotest connection between 
the right of a court to disregard a legislative act of an inferior 
political government because it is in conflict with the commands 
of the superior political government, and the right of the courts 
to disregard a law of their own Legislature because of alleged 
repugnancy to the Constitution of their own government. And, 
concededly, the repugnancy surmised by Mr. GoodeU was between 
the action of an inferior government and the commands of a su¬ 
perior government, for in so far as our foreign relations were con¬ 
cerned the states were inferior governments to that of the United 
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States—these being the very principles involved and explained 
in the circular letter of Congress to the States, of April 13, 1787. 

But as a matter of fact there is no basis for Mr. GoodeU’s sur¬ 
mises as to the real meaning of the decision of the Supreme Judicial 
Court of Massachusetts; although he is probably right in assum¬ 
ing that Mr. Cutting had the Brattle cases in mind when he wrote 
to Jefferson. This only proves how utterly unworthy even con¬ 
temporary testimony of this kind is when it comes from such a par¬ 
tisan as J. B. Cutting evidently was. It also shows that even such 
careful research workers as Mr. Goodell are willing to “stretch a 
poinP* in order to give at least an excuse for the claim of a prece¬ 
dent, when they have determined that there really is no precedent. 

The incorrectness of Mr. Goodell’s surmise as to the real mean¬ 
ing of the decision of the Supreme Judicial Court of Massachu¬ 
setts in the Brattle cases is proven by two facts: The first is, the 
change of position hy the plaintiff from that which he took in the 
lower court to that which he took in the superior court. It will 
be recalled that in the lower court the plaintiff demurred to the 
plea of the defendants, who relied on the Resolves of the Massa¬ 
chusetts Legislature of November 10, 1784, and February 7, 1785. 
This demurrer challenged the legal efficacy of these Resolves as a 
plea, and we may assume, for the purpose of this discussion, that 
the challenge was on the ground of their repugnancy to the Treaty 
of Pe^e. But after the plaintiff was defeated in the lower court, 
he evidently changed his mind on the advisability of resting his 
case on a challenge to the Resolves of the Legislature. For in the 
Supreme Court he withdrew his demurrer, and in place thereof 
pleaded by way of replication certain facts. The legal meaning of 
this change was that he withdrew his legal challenge to the effi¬ 
cacy of the action of the Legislature, and attempted to avoid 
the force of this action by pleading certains facts which he believed 
took his cases out of the purview of the Resolves. The facts 
which the plaintiff pleaded in his replication were, that William 
Brattle, the absentee, is dead, and therefore out of the picture; 
and that his heirs were good and loyal citizens of the Comnion- 
wealth and not aliens or absentees. And the Supreme Judicial 
^urt, by its decision, held nothing further than that the facts 
thus alleged in the replication were sufficient to take the case out 
of the purview of the Resolves of the Legislature pleaded by the 
defendants. The so-called “constitutional question,” even m 
tim sense surmised by Mr. Goodell, was therefore out of the case 
when the case came up for adjudication by the Supreme Judicial 
J^urt. Hence there is not the slightest ground for the asser¬ 
tion that the Supreme Judicial Court passed upori any such Qne^ 
tion. In fact, we cannot see how the Supreme Judicial Court could 
done so on the issues as framed by the parties. 

That the Supreme Judicial Court could not possibly have held 
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the ‘‘Resolves” in question void is also proven by another fact 
mentioned 1^ Mr. Goodell. He states that at the very term at 
which iht Brattle cases were decided by the Supreme Judicial 
Court, that Court gave a decision for the defendants in a case 
which was exactly similar to the Brattle cases, except that the 
original absentee himself sued, instead of heirs who were good 
American citizens, as in the Brattle cases. In speaking of the 
meaning of the decision in the Brattle cases, Mr. Goodell says: 

The precise significance of the decision of these cases, however, 
IS not apparent on the record, and is rendered stiU more doubtful 
by a directly opposite decision at the same term, upon an issue 
raised by pleadings which failed to show clearly that they dif¬ 
fered essentially from Brattle’s in the ground of the action or in 
the nature of the defense. This was an action (likewise of debt, 
and in which the plea was similar) brought by the Rev. Dr. Henry 
Caner ^ London, previously rector of King’s Chapel, Boston, 
against Houghton, et al, to recover the principal and interest on 
a bond given to him by the defendants before the Revolution.” 


This is putting it rather oddly. For when the Brattle and the 
Career cases are compared, it is quite clear what the difference 
between the two cases was, and therefore what the ground of de¬ 
cision in the Brattle Case really was. And that leLes no room 
tor doubt that unconstitutionality was not the ground of decision. 

j legislative Resolves was evi- 

dently challenged, and the decision went in favor of the validity of 

Brattle cases, on the other hand, the attack 
Upon the efficacy of the Resolves was withdrawn, but their force 
avoided by the plea in replication, which stated facts which 

took them out of the purview of the Resolves, and the decision 
therefore went for the plaintiff. 

hv conclusion that the facts recited 

h ^ with the decision of the Court than the decision 

clear beyond the per^venture of a doubt that the Act of April 30, 

AnJi iTVav result of the circular letter of Congress of 

rii^i • nothing whatever to do with any previous 

decision of the Supreme Judicial Court or any other court. Ex¬ 
cept, of course, in so far as the Legislature of Massachusetts may 
have been moved to act promptly because the courts of Massor 

chusetts considered themselves bound to follow its Resolves rather 
than the Treaty of Peace. 

I courts to declare void 

legislative department of their own govern- 

f“ay, therefore, be safely relegated to 
the realm of fiction, along with Holmes v. Walton. And we may 
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repeat here what we have said at the conclusion of our investigation 
into that case: 

The supposed constitutional decisions in both Holmes v. Walton 
and Brattle v. Hinckley are the figments of an over-heated imagin¬ 
ation-caused, first by party passion, and then by mistaken “pa¬ 
triotic” zeal.^ 

T One miwt, indeed, possess a peculiar sense of the historic fitness of things to 
a^me gratuitously that the Supreme Judicial Court of one of the leading states of 
the Umon would decide momentous constitutional problems two ways at the same 
term of court—without giving its reasons therefor in either decision. 




APPENDIX D 


TWO HISTORIANS ON THE INTENTIONS OF THE FRAMERS 

A. PROFESSOR MAX FARRAND 

In main text we had occasion to quote a statement by Pro¬ 
fessor Farrand a propos of the curious fact—that is, curious from 

^® present day upholders of the Judicial Power 
—that the Judical Powp had never been discussed directly in the 
Lonsti^tional Convention. Because of the importance of Pro- 
essor rarrand s statement as showing the mores of our historians 
and the psychology of the upholders of the Judicial Power, we shall 
quote Its salient portion again. Professor Farrand says: 

^ The difficulty is easily solved. The question did not come 
up m connection with the discussion of the jurisdiction of the fed¬ 
eral courts. At different times in the sessions of the convention, 
oweyer, it was proposed to associate the federal judges with the 
executive in a council of revision or in the exercise of the veto power. 

tnose times it w^ asserted over and over again, and by such 

Madison, Gouverneur Morris, King, Gerry, Mason, 

federal judiciary would declare null 
and void laws that were inconsistent with the constitution. In 
otner words it was generally assumed by the leading men in the 
convention that this power existed. Perhaps Madison expressed 
^nis the best form. He has already been quoted as saying that he 
considered the difference between a system founded on the Leg¬ 
islatures only, and one founded on the people, to be the true differ¬ 
ence between a league or treaty, and a Constitution* He then went 

^ S' treaty ratified by a pre-existing law, 

^ cj* respected by the Judges as a law, though an unwise or 
perfidious one. A law violating a constitution established by the 
people^ themselves, would be considered by the Judges as nuU & 

A j (P^rrand, The Framing of the Constitution, pp. 156-7) 

And in an earlier passage of his book, Prof. Farrand says; 

A proposal to unite the judiciary with the executive in the 
exercise of the veto power was again rejected and as before one of 
the chief arguments against it was that it would give the judiciary 

wo opportunities to pass upon the constitutionality of a law.” 
(Farrand, op. cit., pp. 119-120) 

On the basis of these statements one has a right to assume: 

564 
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1. That the delegates to the Constitutional Convention, like the 
children in the well-known advertisement, cried for the Judicial 
Power as though it were Fletcher’s Castoria, and that they did not 
cease their crying until they were given full assurance that the 
Judicial Power was safely in the Constitution. 

2. That these assurances were given them by the seven leaders 
expressly named, who, in common with the other leading men of 
the Convention, assumed the existence of that Power. 

3. That the chief argument for rejecting the association of the 
judges in the proposed Council of Revision consisted of these as¬ 
surances that the Judicial Power was safely in the Constitution, 
and that to associate the judges in the Council of Revision would, 
therefore, give them a double-negative on the acts of Congress. ^ 

4. That in the course of these debates on the Council of Revi¬ 
sion, Madison expressed the general position of the leading men of 
the Convention, to the effect that the Judicial Power was safely in 
the Constitution, by certain remarks upon the differences between 
a League or Treatyt on the one hand, and a Constitution, on the 
other. 

As a matter of fact, nothing would be more unwarranted—to 
put it very mildly—than such assumptions. An examination of the 
debates in the Constitutional Convention as reported by Madison 


discloses the following: 

In the first place, the argument of a double-negative was not 
the chief argument against associating the judges in the proposed 
Council of Revision. Elbridge Gerry and Luther Martin were the 
only delegates who ever advanced that argument—and that only 
incidentally—and neither was particularly influential in the Con¬ 
vention. Mr. Gerry, at least, let it be known again and again that 
the arguments decisive with him were of an entirely different char¬ 
acter, It may also be assumed safely that Mr. Gerry's opinion 
on the point would not have carried any weight with the Conven¬ 
tion, since he was not even a lawyer, and the question whether or 
not there was such a thing as the Judicial Power in the Constitu¬ 
tion, and how the associating of the judges in the Council of 
Revision would affect that Judicial Power, were certainly matters 
for fine lawyers to think about and not for Mr. Gerry to decide. 

Professor Farrand is also entirely unwarranted in stating that 
“it was asserted over and over again” by the men named by him 
that the Judicial Power existed. The only ones who asserted it 
were the same Gerry and Martin, The others named conceded 
it in debate—some with reservations. And everybody knows the 
difference between an assertion and a concession in debate. And as 
to Mr. King, there is very serious doubt whether he even conceded 
it in the Constitutional Convention. At least, Madison s minutes 


do not make any mention of it. i * j 

It is not a fact that James Madison made the remarks quoted 
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by Prof. Farrand in the course of the debate on the proposed 
Council of Revision. Of course, if the statements quoted actually 
mean what Prof. Farrand says they mean, it makes no difference 
in what connection they were made. But, as it happens, the occa¬ 
sion of the statements and the connection in which they were 
made clearly show that they have no such meaning as is ascribed 
to them by Professor Farrand. The two statements quoted from 
Madison were made in the discussion of the manner in which the 
Constitution ought to be ratified: whether it should be submitted 
to the State Legislatures or to the people in special conventions. 
Madison was for submitting it to the people; and his chief argu¬ 
ment was that if the Constitution were ratified by the State Leg¬ 
islatures only, the result would be merely a new Confederation of 
States, while if it were ratified by the people, the result would 
be a new Nation. The two statements are part of the same speech 
delivered by Madison on July 23rd—while the subject of ratifica¬ 
tion was up for consideration. The report of his remarks says: 

“Mr. Madison thought it clear that the legislatures were in¬ 
competent to the proposed changes. These changes would make 
essential inroads on the state constitutions; and it would be a 
novel and dangerous doctrine, that a legislature could change the 
constitution under which it held its existence. There might indeed 
be some constitutions within the Union, which had given a power 
to the legislature to concur in alterations of the federal compact. 
But there were certainly some which had not; and, in the case of 
these, a ratification must of necessity be obtained from the people. 
He considered the difference between a system founded on the 
legislatures only, and one founded on the people, to be the true 
difference between a league or treaty and a constitution. The 
former, in point of moral obligation, might be as inviolable as the 
latter. In point of political operation, there were two important 
distinctions in favor of the latter. First, a law violating a treaty 
ratified by a pre-existing law might be respected by the judges as 
a law, though an unwise or perfidious one. A law violating a 
constitution established by the people themselves would be con¬ 
sidered by the judges as null and void. Secondly, the doctrine 
laid down by the law of nations in the case of treaties is, that a 
breach of any one article by any of the parties frees the other 
parties from their engagements. In the case of a union of people 
under one constitution, the nature of the pact has always been 
understood to exclude such an interpretation.*' (Elliot's Debates, 
V, pp. 355-6) 

It is clear that Madison was not discussing the subject of 
Judicial Power in which we are interested—that is to say, the right 
of the Judiciary of a sovereign state to declare unconstitutional a 
law enacted by the Legislature of its own sovereignty. What 
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Madison was discussing here was the possible or probable action 
of the state judges with respect to an act of the state legislature 
in violation of the Federal Constitution. And even as to that, 
he was not considering any act at all, but a particular act, namely, 
an attempt by the legislature to repeal the act oj ratification, 
and withdraw the state from the Union. In other words, he was 
discussing the possibility of an attempted secession, and the legality 
of a secession ordinance. As to that, he argued, that if the Con¬ 
stitution were only ratified by the state legislatures, the state judges 
would be bound to obey a secession ordinance passed by the state 
legislature, for the Union would then in fact be only a League of 
States. Each state would then remain absolutely sovereign, and 
its judges would therefore be bound to obey any law passed by 
their own Legislature, no matter how immoral, unwise or perfidious 
But that if the Constitution were ratified by the people, a secession 
ordinance would be illegal, and not binding on the state judges, 
because in a Union the states are not absolutely sovereign but 

subordinate to the Union. ^ t j* • i 

If this passage has any bearing at all on the question of Judicial 
Power as we understand it, it means exactly the reverse of what is 
assumed by Professor Farrand. Instead of being an assurance that 
the right of the Judiciary to declare laws unconstitutional is safely 
lodged in the Constitution, it is actually an assertion that in 
sovereign governments the Judiciary is bound to obey any law 
passed by the Legislature, no matter how immoral, unwise, or per¬ 
fidious. But whatever we may think of the implications of ^is 
passage CLgainst the Judicial Power, one thing is certain, and that 
is—^it contains nothing which asserts the existence of the Judicial 
Power as we kriow it. And yet, according to Professor Farr^d, 
this is supposed to be the ‘T3est form” in which the thought of the 
Constitutional Convention on the subject was put. And we must 
confess that in the latter respect, at least, Professor Farrand is 
right—at least to this extent: Not only was the subject of the 
Judicial Power never discussed in the Convention directly, but 
there never was any clear expression of it by anybody on the floor 
of the Convention. All that there was were some incidental and 
desultory remarks in the course of the discussion of a different sub¬ 
ject. Madison^s vague words may therefore have been the Con¬ 
vention's best expression of its thought on the subject. 

But more important than all this is the false impression created 
by Professor Farrand as to what happened at the Federal Con¬ 
vention when the assertions of the existence of the Judicial Power 
were made. The way Prof. Farrand puts it, one must gam the 
impression that these assertions went unchallenged—;«o that the 
delegates to the Convention had a right to take at their face value 
the supposed assurances of the leading men who assurned the ex¬ 
istence of this power. As a matter of fact, the assertion of t e 
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power did not go unchallenged, and on the last occasion when the 
assertion was made, it provoked quite a notable discussion, which 
must have proved to the delegates that there was at least a serious 
division of opinion on the subject. If, therefore, it were true, as 
Professor Farrand clearly intends to assert in the quoted passage, 
that the delegates wanted to put the Power into the Constitution, 
they certainly would not have left it in the unsettled condition in 
which the discussion must have left it, but would have insisted on 
its being provided for in^ an unequivocal manner, so that there 
could be no doubt about it. And in view of the supposed unani¬ 
mity, or at least substantial agreement, on the subject, which 
Professor Farrand presupposes, it would have been unheard of 
folly for them not to have done so.^ 


B. PROFESSOR CHARLES A. BEARD 


, about the same time that Professor Farrand was gliding 
hghtly over the difficulties of this subject, Professor Charles A. 
Beard undertook the laborious task of proving what Professor 
Farrand so light-heartedly assumed. In his book The Supreme 
Couvt dTui the Constitutiou he undertook to prove from the his- 
toric evidence extant as to the intentions of the framers of the 
United States Constitution that the Federal Convention intended 
to put the Judicial Power into the Constitution, and actually put 
it ther^ or at least believed that it did. Professor Beard does not 
claim that the proposition was ever squarely put up to the Federal 
Convention, or that the Convention squarely passed upon it; and 
he e^ressly admits that the members of the Constitutional Con¬ 
vention were not unanimous on the subject, and that it actually 
contained several opponents of the Judicial Power. But the reason 
lor the absence of an express grant is explained by him in the same 
manner as it is explained by Prof. Farrand, namely, that it was 
msumed ihht the Judiciary possessed such a power and would 
^ercise it under the Constitution as one of its normal functions. 
His own summary of the evidence favorable to his contention is as 

•f/N I li^TTTCI • ^ 


Summmg up the evidence: we may say that of the leading 
mempers ot the Convention no less than fourteen believed that the 
judicial power included the right and duty of passing upon the 
constitutionality of acts of Congress. Satisfactory evidence is 
forded 1^ the vote on the Judiciary Act that three other leading 

Of the less prominent members, 
y expressed themselves in favor of judicial control 

and three others approved it by their vote on the Judiciary Act. 


cusdon^of’p^of. connecUon with the 


di5- 
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We are justified in asserting that twenty-five members of the 
Convention favored or at least accepted some form of judicial 
control. This number understood that federal judges could refuse 
to enforce unconstitutional legislation” (Beard, The Supreme 
Court and the Constitution^ pp. 50-51) 

He then reviews briefly the evidence on the other side, finding 
that the opposition was limited to four members who had ex¬ 
pressly opposed judicial control in the Convention itself, one of 
whom he disqualifies. He then proceeds as follows: 

“The 'avowed opponents^ do not seem to have been 'man/; but 
whether they and the unavowed opponents were many or few, they 
must have been fully aware that most of the leading members re¬ 
garded the nullification of unconstitutional laws as a normal func¬ 
tion, The view was more than once clearly voiced in the Conven¬ 
tion, and any delegate who was not aware of such implications 
must have been very remiss in the discharge of his duties. . . . 

“In view of these discussions and the evidence adduced above, 
it cannot be assumed that the Convention was unaware that the 
judicial power might be held to embrace a very considerable control 
over legislation and that there was a high degree of probability 
(to say the least) that such control would be exercised in the 
ordinary course of events. 

“The accepted canons of historical criticism warrant the as¬ 
sumption that, when a legal proposition is before a law-making 
body and a considerable number of the supporters of that propo¬ 
sition definitely assert that it involves certain important and 
fundamental implications, and it is nevertheless approved by that 
body without any protests worthy of mention, these implications 
must be deemed part of that legal proposition when it becomes 
law; provided, of course, that they are consistent with the letter 
and spirit of the instrument. . . . 

“In balancing conflicting presumptions in order to reach a judg¬ 
ment in the case, it must be remembered that no little part of the 
work of drafting the Constitution was done by the Committee of 
Detail and the Committee of Style. 

“The former committee, appointed on July 24, consisted of 
Rutledge, Wilson, Ellsworth, Randolph and Gorham. Of these 
five men, two, Ellsworth and Wilson, had expressly declared them¬ 
selves in favor of judicial control, and Wilson seems to have been 
the 'dominating mind of the committee.* . . . The article dealing 
with federal judicial power, as reported by the committee, con¬ 
tained most of the provisions later embodied in the federal Con¬ 
stitution. 

“After lengthy debates on the draft submitted by the Committee 
of Detail, a committee of five was created to revise and arrange the 
style of the articles agreed to by the Convention; and Johnson, 
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Hamilton, Gouverneur Morris, Madison, and King were selected 
as members of this committee. Of these five men four, Hamilton, 
Morris, Madison and King, are on record as expressly favoring 
judicial control over legislation.” (Beard, op. cit., pp. 65, 63-64) 

Turning our attention first to the first assertion—^namely, that 
twenty-five out of fifty-five members of the Constitutional Con¬ 
vention “favored or at least accepted some form of judicial control” 
—it may be remarked that Prof. Beard managed to get his imposing 
total of twenty-five, where other historians could only count about 
eight, or at most a dozen, primarily by the simple device of for¬ 
getting the differences between the various forms of “judicial 
control,” even to the extent of forgetting the differences between 
control of state legislation on the one hand and of federal legis¬ 
lation on the other. By this method, the present writer could 
be counted among the supporters of the Judicial Power, for he 
“accepts” some form of “Judicial Control”—namely, control by 
the Federal Judiciary of state legislation, under certain reserva¬ 
tions and safeguards. 

But even that was insuflScient to bring up the total to more 
than twenty-three, as the reader may find out by adding up the 
numbers assigned to the different groups by Prof. Beard in his 
summing up of the evidence, so he added two more, whom he 
mentions in a footnote. These two are Brearly and Livingston of 
New Jersey, whom Prof. Beard includes in his total because of 
their “connection” with the case of Holmes v. Walton. Our read¬ 
ers know already what that famous “precedent” really amounted 
to. In this they have, of course, an advantage over Prof. Beard, 
who naturally swallowed it whole. But even that would only 
explain Brearly, who was one of the judges in the case. But what 
“connection” did Livingston have with that phantom precedent? 
Prof. Beard does not vouchsafe us any information on the point. 
And certainly the records do not disclose any such connection. 

For the rest, we shall quote here Professor Edward S. Cor¬ 
win s opinion of the results of Professor Beard's labors in unearth- 
mg evidence of the claimed intentions. And it may be remembered 
^ Professor Corwin is a great admirer of John 

Marshall an enthusiastic supporter of the Judicial Power. 

In reviewing Professor Beard's labors on this point. Professor 
Corwm says: 

“Thus of the twenty-five members set down by Mr. Beard 
as favoring judicial review of acts of congress seven are so classi¬ 
fied snnply on the score of their voting two years after the Con¬ 
vention for the Judiciary Act of 1789, the terms of which do not 
nece^arily ^ume any such power, though they do not preclude 
it. Of another six, only utterances are quoted which postdate the 
Convention, sometimes by several years. Furthermore, by far 
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the two most important members of this group are Hamilton and 
Madison, the former of whom apparently became a convert to 
the idea under discussion between the time of writing Federalist 
33 and Federalist 78, and the latter of whom is proved by the very 
language which Mr. Beard quotes to have been unfavorable both 
in 1788 and 1789. Again another four are reckoned as favoring 
the power of judicial review proper on account of judicial utter¬ 
ances antedating the Convention from five to seven years, though 
these utterances, at the time they were made, were in one instance 
sharply challenged by public opinion and in the other by judicial 
opinion. Only eight of the twenty-five acknowledged the power 
on the floor of the Convention itself, and of these eight three were 
pretty clearly recent converts to the idea, while some of them 
seemed to limit the power to its use as a means of self defense by 
the court against legislative encroachment. On the other hand the 
idea was challenged by four members of the Convention; and 
although they were out-numbered, so far as the available record 
shows, two to one by the avowed advocates of judicial review, 
yet popular discussion previous to the Convention had shown their 
point of view to have too formidable backing to admit of its being 
crassly overridden. Despite, therefore, the sharp issue made in the 
Convention, not a word designed to put the view of the majority 
beyond the same contingencies of interpretation to which it was 
at the moment exposed in the state constitutions was inserted in 
the national constitution, though on the other hand nothing to 
nullify the manifest hopes of the majority was inserted either. 
(Edward S. Corwin, American Political Science RevieWj 19 o, 
p. 330) 

Considerable might be added to what Professor Corwin has said. 
And we say some of these things in the margin. The result is, we 
believe, to reduce considerably the number allowed by Professor 
Corwin.* But we do not consider that very important, as we agree 


2 While we cannot here enter into a detailed f Read’s 

“proofs,” the foUowing may be mentioned by way 

method. Edmund Randolph and George Wythe, both judicial 

twenty-five Framers whom Prof. Beard counts 

Review, As to Randolph, Prof. Beard admits t^t he “ of 

Constitutional Convention itself on the subject, but he he be- 

^ndolph'a made subsequent to the adjoumment of the Conven^^^ 

lievea to be sufficient proof of his contention* adherence to^e 

ph^ speech in Commonwealth v. Colon as sufficient proof mpntion the fact 

doctrine of Judicial Review. But Prof. Beard carejully 

that Randolph, according to the report of that same ^ virnnia at the 

right of J^kixl Review. Randolph was the attorney-gene^ of ^ 

time when Commonwealth v. Caton was up for ®°*^®|dera i.pUoif of the com- 
which Wythe was a member, and he m^e the argument on Call's report 

raonwealth which secured the decision. Here is an extract from Mr. t^aus reporo 

f rWaa coatended, . . that 

trary to the plain declaration of the constituUon, and. thej^ » j gpirit 

tomey general, in reply, insisted ... that the act of assembly pursued me spirit 
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with Professor Corwin that it is not a question whether or not the 
supporters of the Judicial Power out-numbered its opponents, but 
whether or not there were supporters and opponents, and the 
proper inferences which should be drawn from the fact that with 
this diversity of opinion known, nothing was done by the Conven¬ 
tion. 

But Professor Beard does not merely count noses. He lays 
particular stress on the share taken by the men named by him in 
the Convention; and, as appears from the passages quoted above, 
he lays particular stress on the fact that supporters of the Judicial 
Power were on the two important committees which he mentions. 
But we fail to see just how the presence of four alleged supporters 
of the Judicial Power on the Committee on Style has an 5 d;hing 
to do with the question under discussion. For the Committee on 
Style did absolutely nothing with reference to any part of the 
Constitution hearing on our subject. In fact, the Committee on 
Style did very little with reference to any part of the Constitution, 
except what it was directed to do, namely, 'To revise the style and 
arrange the articles.” 

The Committee on Detail, on the other hand, did have a lot 
to do with the framing of the Constitution. But again, not with 
any part affecting our subject, and Professor Beard’s statement as 
to the work done by this Committee in connection with our sub¬ 
ject is not borne out by the record. In speaking of the work of the 
Committee of Detail, Professor Beard says: 

“The article dealing with federal judicial power, as reported 
by the committee, contained most of the provisions later embodied 
in the federal Constitution.” (Beard, op. cit., p. 65) 

It should be noted, in the first place, that the above statement— 
evidently intended to impress the unwary—^would be unimportant 
if true. For no one claims now that the particular wording of 
the Constitution has anything to do with the granting or with¬ 
holding of the right of Judicial Review. Indeed, Professor Beard’s 
own thesis is, not that the Constitution contains such an express 

of the constitution. But that, whether it did or not, the court were not authorined 
to declare it void.” 

Incidentally, this detail also throws some light on Prof. Haines' method. It will 
be recalled that Prof. Haines says that in this case an “act to condemn for treason 
was “held not valid because senate did not concur.” As was explained in our main 
text in connection with this case, two “acts” were involved in this case. One was 
an act of assembly, that is to say, a law which governed the questions of pardon 
in case of treason, and the other was a resolution of the house of delegates pardon¬ 
ing Mr. Caton, in which latter the senate did not concur. Randolph took the po¬ 
sition that the pardon, upon which the prisoners relied, was invalid because the sen¬ 
ate did not concur and it was, therefore, not an act of the legislature, but that the 
treason act, which the prisoners attacked, was valid because it was in ^e spirit of 
the constitution and that in any event the court could not disregard it even if it 
were not in accordance with the constitution. He was upheld in both contentions: 
the resolution of the house of delegates was held to be inoperative, and the act of 
assembly was held valid. 
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grant in any of its clauses, but that no express grant was given 
because the power to declare legislation unconstitutional was con¬ 
sidered to be part of the normal exercise of the Judicial Power. 

But the statement is simply not in accordance with fact. In 
so far as any claim has ever been made by anybody that the 
Judicial Power rests on any language used in the Constitution, 
the article dealing with our subject as reported by the Committee 
of Detail did not contain the crucial words upon which such claim 
is based. As we have already pointed out, those who seek to base 
the power on the language of the Constitution as distinguished from 
the structure of the government provided by it, rely upon the clai^e 
of the Constitution which says that *‘This Constitution, and the 
laws of the United States which shall be made in pursuance 
thereof, and aR treaties, made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the 
land; and the judges in every state shall be bound thereby; any¬ 
thing in the constitution or laws of any state to the contrary not¬ 
withstanding.” . . • v J 

The argument from the language of the Constitution is tmsed 
upon the words italicized by us—the argument being that the Con¬ 
stitution being a law of the land, and therefore cognizable in the 
courts, the judges, who are concededly to expouim the law, must 
take cognizance of the Constitution as a law. There, therefore, 
results, in the given contingency, a conflict between two laws. 
And since the Law of the Constitution is superior to the Law ot 
Congress, the judges must abide by the former and disregar e 
latter. The crucial phrases in this connection, ,therefore are, 1 his 
Constitution” and “law of the land.” But neither of these CTUcial 

phrases was contained in the draft submitt^ 

of Detail. As reported by the Committee of Detail this paragraph 

r6&cl * 

“The aots of the legislature of the United States made in pur¬ 
suance of this Constitution, and all treaties made under the au¬ 
thority of the United States, shall be the supreme law of the 
states, and of their citizens and inhabitants; and the judges in the 
several states shaU be bound thereby in their decisions 
in the constitutions or laws of the several states to the y 


notwithstanding.” 

According, therefore, to the argument from the language ^ e 
Constitution, the clause as reported by the Committee of DeM 
was faid to the Judicial Power. The Coi^Mutwn "ot m^® 
a law. But, on the contrary, the acts of the 

by them. We do not mean to be understood m ^ 

draw this conclusion. But merely, that this is the “"f ‘ 
sion according to those who argue from the language 
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stitution. And since Professor Beard has suddenly shifted his 
ground from the position of “normal exercise of judicial functions” 
to that of the implications of the language of the Constitution, the 
actual facts are fatal to his position, in so far as the composition of 
the Committee of Detail has any significance. 

We must, however, absolve the Committee of Detail from any 
blame in the matter. For, notwithstanding the assertions of 
Professor Beard, the Committee of Detail had precious little to 
do with the matter one way or another. The paragraph as reported 
by the committee was merely a reproduction, with some changes 
of style only, of the resolution previously adopted by the Con¬ 
vention itself before the matter was referred to the Committee of 
Detail. And the words which those who argue from the language 
of the Constitution consider important were also added by the 
Convention itself, after the report of the Committee of Detail, and 
before the draft went to the Committee on Style. (EUiot’s Debates, 
V, pp. 375-379) 

Before leaving this interesting discussion, we must revert for 
a moment to the “accepted canons of historical criticism.” As 
we have seen, Professor Beard claims that those canons “warrant 
the assumption that, when a legal proposition is before a law¬ 
making body and a considerable number of the supporters of that 
proposition definitely assert that it involves certain important and 
fundamental implications, and it is nevertheless approved by that 
body without any protests worthy of mention, these implications 
must be deemed part of that legal proposition when it becomes 
law.” 

We shall not quarrel with Professor Beard over the canons of 
historical criticism as defined by him. But—what of it? What 
legal proposition was put in this connection before the Constitu¬ 
tional Convention? Does Professor Beard mean to assert that 
anybody ever put before the Federal Convention the square prop¬ 
osition that by adopting a written constitution whereby the powers 
of government are divided into three co-ordinate and independent 
branches of government, the Legislature having only limited pow¬ 
ers, the Judiciary would be given the sole and exclusive right of 
defining the meaning of the Constitution, and that the Legislature 
and Executive would be bound thereby? 

And does he mean to say that such a legal proposition was not 
only put before the Federal Convention, but that it found a con¬ 
siderable number of supporters? 

And does he mean to say that this proposition was approved 
by that body without any protest worthy of mention? 


But Professor Beard has more than one string to his bow. If 
we are not satisfied with his proof as to the actual intentions of 
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the Framers as shown by their expressed opinions as known to us, 
he is ready to prove that they must have had those opinions. In a 
chapter entitled The Spirit of the Constitution^ but which really 
deals with the Spirit of the Framers, he undertakes to prove that 
the general views of the men who engineered the framing and 
adoption of the Constitution on the subjects of government, democ¬ 
racy, liberty, property, and such like, were of a nature to compel 
the assumption that they were in favor of the Judicial Power, and 
therefore they must have put it into the Constitution. This 
argument from the “Spirit of the Constitution” could easily, and 
we believe conclusively, be answered by the well-known fact that 
the framers of the United States Constitution did not frame such 
a constitution as they wanted to, but such as they thought the 
people would accept, and that, with the exception of a few scholars 
and theorists like Madison, most of the Framers spent most of 
their time, when they were not trying to reconcile sectional and 
other particularistic differences, trying to find out how near they 
could come to putting into the Constitution what they wanted 
without running the risk of having it defeated. Assuming, there¬ 
fore, that the Framers were actually all supporters of the Judicial 
Power in their private capacity, it does not at all follow that they 
must have put it into the Constitution, since as Framers they 
had more than their own views to consider. 

We cannot, however, leave it at that, because of the broad hint 
thrown, out by Professor Beard suggesting the “putting it over^^ 
theory—if it be true that the Framers, because of their Spirit, 
were in favor of the Judicial Power, then they must h^ve put it 
over” on an unsuspecting public. It must, of course, be admitted 
even by Professor Beard, that the Constitutional Convention con¬ 
tained at least a few men who could not possibly be ^arged with 
being a party to such a shabby piece of business. But then, as 
Professor Beard has told us, these honest souls may have been 

“very remiss in the discharge of their duties.’ , . , . r 

^ We must, therefore, follow Professor Beard into this branch of 

his argument. 

“The men who framed the federal Constitution—says he— 
were not among the paper-money advocates and stay-law makers 
whose operations in state legislatures and attacks upon the courts 
were chiefly responsible, Madison informs us, for the callmg oi e 
convention. ... ^ j 

“The makers of the federal Constitution represented the 
solid, conservative, commercial and financial interests of the coun¬ 
try—not the interests which denounced and proscribed 
in Rhode Island, New Jersey and North Carobna, and stoned their 

houses in New York. ... . i i x u 

“When independence had been gained, the practical work to be 



576 


THE INTENTIONS OF THE FRAMERS 


done was the maintenance of social order, the payment of the 
public debt, the provision of a sound financial system, and the 
establishment of conditions favorable to the development of the 
economic resources of the new country. The men who were 
principally concerned in this work of peaceful enterprise were not 
the philosophers, but men of business and property and the holders 
of public securities. For the most part they had had no quarrel 
with the system of class rule and the strong centralization of 
government which existed in England. It was on the question of 
policy, not of governmental structure, that they had broken with 
the British authorities. By no means all of them, in fact, had 
even resisted the policy of the mother country, for within the 
ranks of the conservatives were large numbers of Loyalists who 
had remained in America, and, as was to have been expected, 
cherished a bitter feeling against the Revolutionists, especially the 
radical section which had been boldest in denouncing the English 
system root and branch. In other words, after the heat and ex¬ 
citement of the War of Independence were over and the new gov¬ 
ernment, state and national, was tested by the ordinary experiences 
of traders, financiers, and manufacturers, it was found inadequate, 
and these groups accordingly grew more and more determined 
to reconstruct the political system in such a fashion as to make it 
subserve their permanent interests. . . . 

*Tn short, it was a war between business and populism. Under 
the Articles of Confederation populism had a free hand, for ma¬ 
jorities in the state legislatures were omnipotent. Anyone who 
reads the economic history of the time will see why the solid con¬ 
servative interests of the country were weary of talk about the 
‘rights of the people’ and bent upon establishing firm guarantees 
for the rights of property. . . . 

“They (the Framere) were equal to the great task of construct¬ 
ing a national system strong enough to defend the country on land 
and sea, pay every dollar of the lawful debt, and afford sufficient 
guarantees to the rights of private property. The radicals, how¬ 
ever, like Patrick Henry, Jefferson, and Samuel Adams, were con¬ 
spicuous by their absence from the convention. . . . 

“They were not convened to write a Declaration of Independ¬ 
ence, but to frame a government which would meet the practical 
issues that had arisen under the Articles of Confederation. The 
objections they entertained to direct popular government, and they 
were undoubtedly many, were based upon their experience with 
popular assemblies during the immediately preceeding years. With 
many of the plain lessons of history before them, they naturally 
feared that the rights and privileges of the minority would be in¬ 
secure if the principle of majority rule was definitely adopted and 
provisions made for its exercise. ... It is small wonder, there¬ 
fore, that under the circumstances, many of the members of that 
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august body held popular government in slight esteem and took 
the people into consideration only as far as it was imperative To 
inspire them with the necessary confidence/ as Mr. Gerry frankly 
put it. 

“Indeed, every page of the laconic record of the proceedings 
of the convention preserved to posterity by Mr. Madison shows 
conclusively that the members of that assembly were not seeking 
to realize any fine notions about democracy and equality, but 
were striving with all the resources of political wisdom at their 
command to set up a system of government that would be stable 
and eflBcient, safeguarded on one hand against the possibilities 
of despotism and on the other against the onslaught of majorities, 

. . . Mr. Randolph in offering to the consideration of the conven¬ 
tion his plan of government, observed ‘that the general object was 
to provide a cure for the evils under which the United States 
labored; that, in tracing these evils to their origin, every man had 
found it in the turbulence and follies of democracy; that some 
check therefore was to be sought for against this tendency of our 
governments; and that a good Senate seemed most likely to an¬ 
swer the purpose.* ... ^ j? j 

“They were anxious above everything else to safeguard the 
rights of private property against any levelling tendencies on the 
part of the propertyless masses. Gouverneur Morris, in speaking 
on the problem of apportioning representatives, correctly stated 
the sound historical fact when he declared: ‘Life and liberty were 
generally said to be of more value than property. An accurate 
view of the matter would, nevertheless, prove that property was 
the main object of society.* . . . Various projects for setting up 
class rule by the establishment of property qualifications for voters 
and officers were advanced in the convention, but they were de¬ 
feated. On account of the diversity of opinion that prevailed, 
agreement was impossible, and it was thought best to trust this 

matter to the discretion and wisdom of the states. ^ 

“Nevertheless, by the system of checks and balances placed in 
the government, the convention safeguarded the mterests of prop¬ 
erty against attacks by majorities. The House of Representa¬ 
tives, Mr. Hamilton pointed out, ‘was so formed as to render it 
particularly the guardian of the poorer orders of citizens, while 
the Senate was to preserve the rights of property and 
of the minority against the demands of the majority, 
number of The Federalist, Mr. Madison argued in a philosophic 
vein in support of the proposition that it was necessary to base 
the political system on the actual conditions of natural inequality 
... the unequal distribution of wealth inevitably led to a clash 
of interests in which the majority was liable to car^ out its poli¬ 
cies at the expense of the minority; hence, he added in concluding 
this splendid piece of logic ‘the majority, having such coexistent 
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passion or interest, must be rendered by their number and local 
situation unable to concert and carry into effect schemes of oppres¬ 
sion’ ; and in his opinion it was the great merit of the newly framed 
Constitution that it secured the rights of the minority against ‘the 
superior force of an interested and overbearing majority/ 

This very system of checks and balances, which is undeniably 
the essential element of the Constitution, is built upon the doctrine 
that the popular branch of the government cannot be allowed full 
sway, and least of all in the enactment of laws touching the rights 
of property. The exclusion of the direct popular vote in the elec¬ 
tion of the President; the creation, again by indirect election, of 
a Senate which the framers hoped would represent the wealth and 
conservative interests of the country; and the establishment of an 
independent judiciary appointed by the President with the con¬ 
currence of the Senate—all these devices bear witness to the fact 
that the underlying purpose of the Constitution was not the 
establishment of popular government by means of parliamentary 
majorities.” (Beard, op. cit., pp. 74-96) 

_ Having expatiated in this way on the Spirit of the Constitu¬ 
tion for twenty-eight pages, and then for some ten pages more in 
a similar vein on the supporters of the new Constitution, Professor 
Beard sums up this branch of his argument as follows; 

Every serious student of the history of our public law and 
policy has Imown that the defence of the rights of minorities against 
majorities is one of the fundamental purposes of our system of 
government. T have thought,’ said Mr. Choate in his moving 
argument in the Income Tax Cases before the Supreme Court, ‘that 
one of the fundamental objects of all civilized government was the 
preservation of the rights of private property. I have thought that 
it was the very keystone of the arch upon which all civilized gov¬ 
ernment rests, and that this once abandoned, everything was at 
stake and danger.’ ” (Beard, op. cit., p. Ill) 

'^e reader need not smile at the spectacle of the author of 
An tconomic Interpretation of the Constitution and of The Eco- 

A Democracy growing ecstatic over 
Mr. Choate s argument in the Income Tax Cases. Rather is it an 
occasion for the shedding of tears. Professor Beard was evidently 
so moved by Mr. Choate’s eloquence that he ceased to be the 
historian and became the zealous advocate in this matter of 

AT * More than that: He actually adopts in his book 

Mr. Choate s peculiar mode of forensic argumentation. 

n arguing against the constitutionality of the income tax law, in 
the particular pass^e quoted by Prof. Beard from Mr. Choate's 
argument, that great forensic orator appealed to the 
the Private property—utterly oblivious of the fact that 

y issue before the court was whether an income tax is a 
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direct tax, and must, therefore, be laid according to rule of ap¬ 
portionment, or an indirect one, and may therefore be laid accord¬ 
ing to the rule of uniformity. Utterly oblivious also of the fact 
that other civilized countries levied income taxes without in any 
way dislocating “the keystone of the arch upon which all civilized 

government rests.” 

Professor Beard does exactly the same: In arguing for the 
Judicial Power he appeals to the same “keystone arch” as a “mov¬ 
ing argument” in support of his thesis that the Framers must have 
intended to put it into the Constitution. But in so doing he is 
forgetful of a few rather important facts which he could not have 
failed to remember if he were less the advocate and more the 


historian. For instance: . 

1. The Judiciary as a protector of the people^s property rights 

against the rapacity of legislative majorities was 
known. No foreign country had ever tried it. -^-nd he hi^s®“ 
says that in this country, prior to the adoption of the United 
States Constitution, majorities in the state legislature were om¬ 
nipotent. On the other hand, the Framers knew that the civilized 
world had been going on for several thousand years accumulating 
and protecting property without this particular safeguard to e 
“keystone arch.” They, therefore, had a right to assume, as sub¬ 
sequently turned out to be true, that the civilized world may g 

on for a considerable time to come accumulating and protec mg 
private property without the protection of the Judicial Power. 

2. The system of government with which_ the Framers were 
most familiar, and which their leaders, particularly 
conservative leaders, most admired—the English-^id no i 

this particular protection to the “keystone arch, and ma g 

to do very well without it. , ^ .• j* 

3. As far as the debates in the Constitutional 
close, the Framers were not particular admirers of t 

Mr, Gerry, for instance, one of the parade Worses usually trotted 

out on these occasions, and whom Professor Beard qu ■ i 
connection, is on record as stating that he did not 
in the particular role which Professor Beard says t ^ 
must have intended to assign to them. On July 21, d g 
discussion on the Council of Revision, Mr. Gerry said. 

“The motion was liable to strong objections. . . . It mak¬ 
ing statesmen of the judges, and setting them up as the duar^J 

of the rights of the people. He relied, for 2 

resentatives of the people, as the guardians of then rig 

And no one ever even suggested in these 
right of the Judiciary to declare legislation rights 

either necessary or proper for the protection of prope y g 



580 


THE INTENTIONS OF THE FRAMERS 

'^•Alexander Hamilton, who had more to do with engineering 
the Constitutional Convention than any other single person, and 
who was undoubtedly the most outstanding intellectual leader of the 
very conservative forces whose sentiments Professor Beard so 
eloquently describes, is on record as favoring at this time, and ac¬ 
tually advocating on the floor of the Convention, a scheme of 
government for the United States which did not include the Judi- 
cml Power in any of its phases. 

On June 18, while the Convention was deliberating on the 
various plans in Committee of the Whole, Hamilton made his 
one great speech in the Convention. In that speech he set forth 
his views on government in general, explaining his objections to 
the plans thus far proposed in the Convention. At the conclu¬ 
sion of this speech he submitted a memorandum of a plan of his 
own. The opening paragraph of this memorandum reads: 

The supreme legislative power of the United States of Amer- 
ica to be vested in two different bodies of men; the one to be 
called the assembly, the other the senate; who, together, shall 
form the legislature of the United States, ivith power to pass all 
laws whatsoever, subject to the negative hereinafter mentioned.” 

The “negative hereafter mentioned” was that of the executive 
alone. 

The plan also provided for the appointment of the governors 
of the states by the federal government, such governors to have an 
absolute veto on all legislative acts of their respective states, in 
order to prevent state legislation in conflict with the constitution 
or laws of the United States. 

At the close of the Constitutional Convention Hamilton sub¬ 
mitted to Madison his own draft of a full constitution, evidently 
prepared after the convention draft had been completed. This 
draft carries out the ideas contained in the memorandum on the 
subject here under consideration, and accentuates them. The pro¬ 
vision with respect to the legislative power of Congress is in the 
following words: 

legislature of the United States shall have power to 
pass all laws which they shall judge necessary to the common 
defence and general welfare of the Union.*^ 

And to emphasize the point, the *flaw of the land” clause 
leaves out the Constitution. It reads as follows: 

The laws of the United States, and the treaties which have 

k^ii under the Articles of the Confederation, and which 

shall be made under this Constitution, shall be the supreme law 

of the land, and shall be so construed by the courts of the several 
states.” 

This after the present Constitution was complete with the 
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Constitution in the clause, so that it must have been left out de¬ 
liberately. It should be noted that Hamilton's constitution also 
leaves out from this clause the words “which shall be made in 
pursuance thereof” which appear in the convention document 
after ^laws"—^which further emphasizes the point that Hamilton 
wanted plenary powers for Congress and not limitations upon its 
powers. 

Indeed, had Professor Beard been engaged in a historical ex¬ 
amination, instead of in writing a “moving argument” on behalf 
of the Judicial Power, this inquiry into the “Spirit” would prob¬ 
ably have terminated as soon as it began. Prof. Beard tells us 
at the very outset of this inquiry that the calling of the Consti¬ 
tutional Convention was due chiefly to the assaults upon property 
by means of paper-money issues and stay-laws. And yet, the 
Framers failed to put into the Constitution any prohibition upon 
Congress either vnth respect to the issuance of paper-money or the 
enactment of stay-laws. 

A dispassionate consideration of this apparently anomalous 
phenomenon might perhaps have helped him to an understand¬ 
ing of the true workings of the Federal Convention. Much more 
so, at any rate, than his fancy “canons of historical criticism.” 
He might then have discovered that the explanation of this seem¬ 
ing anomaly lies, in the first place, in the simple fact that in the 
opinion of the leaders of the Convention there was much less 
danger of assaults upon property from the national legislature 
than from the state legislatures. He would have found, next, 
that they were willing to take certain chances with democracy, 
not only in order “to inspire the people with the necessary con¬ 
fidence,” but also from an honest desire to avoid despotism or 
embarking upon dangerous experiments. But most important of 
all, he would have found, that in the opinion of the leaders and 
the majority of the Convention, the Convention had found a so¬ 
lution of the problem confronting the country in the compromises 
actually arranged, and the system of checks and balance devised, 
after long deliberations, and open, and sometimes brutally frank, 

discussions. 

Had Professor Beard pondered a little more carefully over the 
very passages from the debates in the Convention out of which 
he has woven his “moving argument” d la Choate, he would have 
noticed that the remarks which he reproduces or abstracts were 
not made in any theoretical discussions on democracy but in 
debates on certain concrete propositions—always other proportions 
than the Judicial Power. And he would then perhaps have con¬ 
cluded that according to the canons of common sense, as well as 
those of historical criticism, it is only fair to assume that those 
who expressed those views must have looked to th^r own con- 
crete proposals, as advocated by them in these discussions, for pro- 
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tection against the evils complained of or feared—rather than to 
something which they never mentioned in this connection. 

And having adopted that simple canon of historical criticism, 
he would have seen, for instance, that there was nothing in the 
“spirit” of what Edmund Randolph, whom he quotes, actually 
said, to require or justify the assumption that he put the Judicial 
Power into the Constitution in order to protect the sacred rights 
of property. For while Randolph did say in his speech introducing 
the Virginia or Randolph plan “that some check was therefore 
to be sought against this tendency of our governments” to “the 
turbulence and follies of democracy,” he also said, in the same 
breath, **that a good Senate seemed most likely to answer this 
purpose” He then proceeded to talk Senate throughout the weary 
months that the Convention continued its sessions, but never once 
mentioned the Judicial Power, What warrant have we then to 
saddle him with responsibility for the Judicial Power? 

And Randolph is typical of the entire Convention. 

But then, if Professor Beard had really been making an im¬ 
partial historical inquiry, he probably would never have written 
the “Spirit” part of his book. For he would have come to an 
exactly opposite conclusion at a much earlier stage of his inquiry. 
The matter is really very simple, and the truth lies at the very 
threshold of our inquiry., All that it needs to discover it, is not 
to shut one’s eyes to it, aRer one has rid himself of a few precon¬ 
ceived notions. Professor Beard had once stumbled upon it. But 
instead of looking at it, he rushed on—carried away by the flow of 
his eloquence about the “Spirit.” The reader wiU recall Pro¬ 
fessor Beard's remark to the effect that under the Articles of Con¬ 
federation, “populism had a free hand, for majorities in the state 
legislatures were omnipotent.” Here was an all-important truth. 
And had Professor Beard been thinking of history instead of “pop¬ 
ulism,” this truth might have made him free of his incubus of 
preconceived notions and prejudices. 

Let us consider for a moment what it means. Under the Con¬ 
federation most of the state governments were working under 
written constitutions. These constitutions were in many respects 
the models after which the federal Constitution was modelled. 
Except that in this respect they had one advantage—they almost 
all of them contained Bills of Rights, which, as everybody knows, 
are quite invaluable when it comes to the protection of property 
rights. Yet, populism had a free hand. Majorities in the state 
legislatures were omnipotent. 

Omnipotent?—And where was the Judicial Power, under 
which, we are told, the “nullification of unconstitutional laws 
was “regarded as a normal function”? We are told that the 
Framers were no revolutionaries or dreamers, but hard-headed 
business-men. Even the most revolutionary dreamers could not 
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have regarded as a “normal function’^ of the Judiciary, a power 
that never, nowhere, been exercised. And how could 
these hard-headed business-men, whose practical wisdom is recited 
at such length and with so much fervor by Professor Beard, have 
taken it for granted that this Pickwickian “normal function’^ 
would be found without further ado in the new Federal Consti¬ 
tution, when it could not be found in the much-better circum¬ 
stanced state constitutions? 

A curious thing happened to Professor Beard. In his zeal for 
the Judicial Power he attempted to ride at one and the same time 
two wild horses running in opposite directions: the “normal func¬ 
tion” theory which is based on long—even though fictitious—^lists 
of alleged “precedents,” which means that under the Confederation 
the powers of state legislatures were limited by the judicial func¬ 
tion; and the “muck-raking” theory, which declares that the 
Framers “put it over” on the people, and which must therefore 
recognize the fact that under the Confederation “majorities in the 
state legislatures were omnipotent,” 

We need not be surprised at the result. 
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